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'^'  Henry  Jackson  havintc  resigned,  J.  H.  Lumpkin  was  appointed  Reporter  on  the  14th 
of  January,  1882.     The  casea  in  this  volume  were  re(>orted  by  him. 

(i)  Judce  Fleming  having  died,  Hon.  L.  P.  D.  Warren  was  appointed  to  succeed  him. 
He  qualified  November  5,  1881. 

(a)  Judge  Fleming  having  resigned,  Hon.  Henry  B.  Tompkins  was  appointed  to  succeed 
him.      He  qualified  October  2a.  1881. 

(3)  By  Act  of  August  8.   188 1,  the  Northeastern  Circuit  was  created.     Hon.  C.  J 
Wellt^^rn  was  elected  Judge  thereof.     He  qualified  August  xa,  1881. 

(4)  The  City  Court  ot  Richmond  County  was  established  by  Act  of  September  as, 
s88i.  Hon.  William  F.  Eve  was  appointed  Judge  thereof .  He  qualified  September  1^^ 
s86t. 


NOTE. 
By  the  Act  o(  1866  (section  4370  of  the  Code),  the  decisions  of  the 
Supreme  Court  we  required  to  be  announced  by  written  synopsis  of 
the  points  decided.  The  decisions  thus  announced  are  published  as 
the  opinions  of  the  Justices  deli\<:ring  them,  the  head-notea  bein^ 
made  by  the  reporter. 
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*<  «< 


German-American  Insurance  Company  7^^.  Davidson. 

1.  Though  a  suit  be  brought  in  the  short  form  of  pleading  upon 
an  insurance  policy,  under  section  3392  of  the  Code,  the  better  prac- 
tice is  to  allege  a  loss  by  fire  and  a  compliance  with  the  conditions 
precedent  to  a  recovery,  or  a  waiver  by  the  insured  thereof. 

{a.)  A  failure  to  so  allege  is  curable  by  amendment,  and  is  to  be 
reached  by  special  demurrer,  not  by  general  motion  to  dismiss  be- 
cause no  cause  of  action  i?  set  out. 

2.  The  verdict  is  supported  by  the  evidence,  and  is  not  contrary  to 
law. 

3.  The  head  of  a  family,  out  of  whose  property  a  homestead  has 
been  set  apart,  has  an  insurable  interest  therein. 

4.  The  application  for  homestead  in  this  case  was  made  prior  to  the 
adjudication  in  bankruptcy,  and  was  pending  at  the  time  thereof, 
and  the  homestead  was  set  apart  before  the  deed  of  assignment 
was  ma'^le.  Therefore  it  would  seem  that  it  never  passed  to  the  as- 
signee at  all.  But  the  full  proceedings  before  the  bankrupt  court 
not  being  in  the  record,  this  point  is  not  ruled. 

5.  A  ground  of  error  abandoned  in  this  court  will  not  be  considered. 

6.  A  demand  for  payment  of  an  insurance  policy  and  an  absolute  re- 
fusal thereof,  waives  proofs  of  loss. 

Insurance.     Pleadings.    Waiver.  Verdict.    Homestead 
Bankruptcy.     Before  Judge  SiMMONS.     Glynn   Superior 
Court.     November  Term,  i88o. 


...„iH  ill  error, 
,j((,  for  ilcf>iiicl,ti 


-        .,•        .„;i.,saiii»t  the  Gcrmaii-Ai 
•        ,/'''"'^."!>f  -^'-'"'  ^' '"''*'    ^^    riCoVL-r 

■  ;^■■■■'^•»''5'''"  •'■'""'''"'"  '""'''''■  ''I'""" 

;'...■  ■■■■.^^)(j.^"'"!w(i  Iioit^i;  had  biien  deslroyci 

.'■  -.ij''"'  ,|,[  in  the  statutory  form,  alle 
■■■'■"  ,uJ''"°*.ra'iiiHhhtcd  to  him  in  tliu 
''P-Ilil '■■"&'' -idX-^M,    interest   from 

f'-;'!'^""."uiJ  !'"''=""'"•'"  "'''"-  '"'"    ^""'   '' 
,.;  ^'\'f,  ''"■'." ,  of  insurLuice  issued  to  him  on  tliu    1 1 
.•'"'V.ij.i  P'''^  (lie  face  and  body  of  llie  said  [n-licy 
'^"lii}.'"-''^'  ''''to  wit:     (Till-'"  adding  to  the  f<>i-e;;tiin^' 

Ration  tha' 
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In  ^3392  it  is  prqi^ided  that  the  form  of  <iction  to  recover 
money  on  an  insurance  policy  may  be  the  same  as  is  pre- 
scribed in  section  3391,  and  that  no  allegations  of  condi- 
tions need  be  set  forth  in  the  body  of  the  declaration, 
other  than  may  be  embraced  in  the  form  prescribed  in 
said  section  ;  nor  shall  it  be  necessary  to  attach  a  copy  of 
what  may  be  written  or  printed  upon  the  policy,  except 
what  appears  upon  the  face  and  in  the  body  of  the  policy. 

If  the  cause  of  action  comes  under  the  short  forms 
act,  it  is  sutificient  to  set  it  out  in  the  language  of  the 
statute,  and  all  things  else  necessary  to  a  recovery  may  be 
supplied  by  proof.     13  Ga.,  311  ;  322  A/.,  586. 

We  think  that  it  would  have  made  this  declaration  more 
complete,  and  the  better  practice  would  be,  to  have  al- 
leged the  loss  of  the  property  by  fire,  although  it  does 
follow  the  statutory  form  laid  down  by  the  Code.  But 
the  motion  was  made  to  dismiss,  because  there  was  no 
cause  of  action  set  out,  instead  of  a  special  demurrer  for 
want  of  an  additional  allegation.  Had  this  been  done, 
the  court  might,  and  no  doubt  would,  have  sustained  the 
demurrer  and  required  the  plaintiff  to  amend.  This,  how- 
ever, not  having  been  done,  and  the  defect  being  amend- 
able, it  is  of  no  value  on  the  motion  for  a  new  trial. 

2.  This  ground  is  that  the  verdict  was  against  the  evi- 
dence  and  contrary  to  law,  but  in  our  opinion  it  is  not 
well  taken. 

3, 4.  These  grounds  may  be  considered  together,  as 
they  refer  to  the  same  subject  matter. 

The  judge  charged  the  jury  substantially  that  although 
the  property  had  been  set  apart  as  a  homestead,  still  the 
plaintiff*  had  an  insurable  interest  in  it ;  and  that  although 
he  may  have  gone  into  bankruptcy,  the  title,  unless  he 
had  an  exemption  therein  larger  than  was  allowed  by  the 
laws  of  the  state,  did  not  vest  in  the  assignee. 

It  appears  from  the  evidence  that  the  homestead  was 
set  apart  by  the  ordinary  before  the  policy  of  insurance 
was  taken  out,  and  that  the  agent  of  the  defendant  had 
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knowledge  of.  that  fact.  The  plaintiff,  then,  as  the  head 
of  a  family,  undoubtedly  had  an  insurable  interest  in  the 
property,  and  the  judge  committed  no  error  in  so  charg- 
ing the  jury. 

The  record  shows  that  the  application  was  made  for  a 
homestead  in  the  state  court,  and  that  the  same  was  pend- 
ing at  the  time  of  the  plaintiff's  adjudication  as  a  bank- 
rupt, and  that  it  was  set  apart  before  the  deed  of  assign- 
ment was  made,  so  that  it  would  seem  that  it  never  passed 
to  the  assignee  at  all.  Rut  we  are  unable  to  rule  the  law 
on  this  ground  for  the  want  of  the  full  proceedings  in  this 
matter  before  the  bankrupt  court,  it  not  appearing  whether 
this  property  was  carried  into  the  court  as  a  part  of  the 
bankrupt's  estate  or  not. 

5,  6.  The  fifth  ground  of  the  motion  not  having  been  in- 
sisted upon,  we  proceed  to  the  consideration  of  the  sixth, 
which  is  that  the  judge  erred  in  charging  the  jury,  that 
if  they  believed  from  the  evidence  that  during  the  nego- 
gotiations  about  the  proof  of  loss  the  defendant  abso- 
lutely refused  to  pay.  then  that  was  a  waiver  of  such 
proof.  A  demand  for  payment,  and  an  absolute  refusal 
to  pay,  is  a  waiver  of  the  requirements  in  relation  to  the 
proof  of  loss,  if  they  should  find  such  requirements  set 
forth  in  the  policy. 

This  point  was  ruled  in  the  case  of  the  Merchants  and 
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Valentino  vs.  Weil  &  Company. 

f .  The  verdict  is  supported  by  the  evidence. 

2.  Where  one  had  been  claiming  property  for  more  than  twenty-five 
years  under  two  deeds  which  showed  on  their  faces  her  interest, 
and  for  more  than  eight  years  under  a  sheriff's  deed  for  taxes,  the 
fact  that  she  stated  her  interest  or  claim  differently  from  what  the 

.  deeds  indicated  it  to  be.  on  the  trial  of  a  claim  case,  and  that  her 
attention  was  not  called  thereto  by  her  counsel,  is  not  such  a  mis- 
take of  fact  as  will  require  a  new  trial  in  her  favor. 

New  Trial.  Mistake.  Ltvy  and  Sale.  Title.  Before 
Judge  HiLLYER.  Fulton  Superior  Court.  April  Term, 
1881. 

To  the  report  contained  in  the  decision  it  is  only  nec- 
essary to  add  the  following : 

In  response  to  a  notice  served  upon  the  claimant  by 
plaintiffs  in  Jl.  fa,y  claimant  produced  a  deed  from  N.  L. 
Angier  to  Thomas  S.  Daniel,  trustee  for  Mrs.  Catherine 
Valentino  and  her  children,  also  a  deed  from  N.  L.  Angier 
to  A.  W.  Hammond,  trustee  for  Catherine  Valentino 
for  life,  with  remainder  to  her  children,  which  deeds 
were  introduced  in  evidence  by  plaintiffs.  The  first  of 
these  deeds  conveyed  to  Thomas  S.  Daniel,  trustee  as 
aforesaid,  for  the  use  and  benefit  of  the  said  Catherine 
Valentino  and  her  children,  their  heirs  and  assigns,  "  all 
that  tract  or  parcel  of  land  situate,  lying  and  being 
in  the  city  of  Atlanta,  county  and  state  aforesaid,  known 
and  distinguished  in  the  plan  of  said  city  as  part  of 
lots  Nos.  3  and  4,  in  block  No.  5,  commencing  at  the 
northeast  corner  of  lot  4  in  block  5  ;  the  same  being  the 
southeast  corner  of  lot  3,  in  said  block,  fronting  on  White- 
hall street ;  running  from  said  point  27  feet,  on  said  street, 
toward  the  railroad,  in  a  northerly  direction,  and  running 
back  westwardly  from  each  of  said  two  points,  on  said 
street,  200  feet  at  right  angles  to  said  street,  maintaining 
.    an  equal  width  of  27  feet  at  all  points;    the  same  being 
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the  southern  part  of  said  lot  3,  in  said  block  5,  and  lying 
between  the  stores  now  owned  by  William  Markham  and 
W.  &  E.  Lawshe,  and  again  commencing  on  the  line  di- 
viding lots  3  and  4,  in  said  block,  at  a  point  on  said  line 
80  feet  from  Whitehall  street  and  running  on  said 
line  56  feet  and  7  inches,  and  extending  from  said  two 
points  on  said  line,  at  right  angles  to  said  line,  into  lot 
No.  4,  of  said  block  5,  7  feet,  maintaining  an  equal  width 
of  7  feet  the  said  length  of  56  feet  and  7  inches."  in  trust 
for  the  sole,  proper  and  exclusive  use,  benefit  and  behoof 
of  the  said  Catherine  Valentino  and  her  children,  and  (or 
the  use,  benefit  and  behoof  of  no  other  persons  what- 
soever." 

The  second  of  said  deeds  conveyed  to  Amos  W.  Ham- 
mond in  trust,  as  hereinafter  mentioned,  *  *  *  * 
"all  that  lot,  *  *  *  commencing  at  a  point  between 
city  lots  Nos,  3  and  5,  in  block  5,  65  feet  south  of  the 
center  of  block  5  ;  running  thence  westerly,  parallel  with 
Hunter  street,  28  feet;  thence  southerly,  parallel  with 
Whitehall  street,  12  feet;  thence  at  right  angles  easterly, 
parallel  with  Hunter  street  38  feet ;  thence  northerly,  par- 
allel with  Whitehall  street,  43  feet,  near  the  southwest 
corner  of  Clark  &  Grubb's  warehouse;  thence  at  right 
angles  westerly  to  the  starting  point,  excepting  a  piece 
out  of  the  northesst  corner   10x15   f^^t-   '"  ^^sc  a  street 
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Valentino  vt.  Weil  &  Co. 

based  upon  an  honest  mistake  on  the  part  of  said  witness 
as  to  her  interest  in  the  property  conveyed  by  the  trust 
deed  to  Daniel ;  she  believing,  at  the  time,  that  under 
said  deed  she  had  a  life  estate  in  the  whole  property 
therein  conveyed,  and  that  her  son  Gabe  and  the  remain- 
der of  her  children  had  no  interest  in  said  property  until 
after  her  death,  and  that  the  purchase  of  the  said  Stead- 
man,  before  referred  to,  was  of  the  whole  property  for  the 
taxes  due  thereon. 

In  support  of  which  ground  claimant  submitted  an  affi- 
davit setting  out  substantially  the  same  facts  as  are  stated 
in  the  motion. 

Collier  &  Collier,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendants. 
Crawford,  Justice. 

A  yf.  /a.  in  favor  of  Leon  Weil  &Co.  against  Steadman 
&  Kries  was  levied  upon  the  life  estate  of  Mrs.  Valentino 
and  one-eighth  interest  of  G.  Valentino  in  a  certain  lot  in 
the  city  of  Atlanta,  as  the  property  of  Steadman.  • 

Mrs.  Valentino  claimed  the  property,  and,  upon  the 
trial  of  the  claim,  it  was  found  subject  to  the  execution. 
She  moved  for  a  new  trial,  which  was  refused,  and  she 
excepted. 

The  grounds  of  the  motion  were  based  on  the  want  of 
evidence  to  support  the  verdict;  that  the  jury  found  con- 
trary' to.  the  charge  of  the  court,  and  because  of  an  honest 
mistake  made  by  her  in  giving  in  her  testimony. 

I.  The  facts  df  the  case  as  disclosed  by  the  record  are, 
that  in  August,  1872,  the  interest  of  Mrs.  Valentino  and 
her  son  G.  Valentino  in  this  property  was  sold  under  a 
fi,fa,  against  them,  and  bought  by  Steadman.  the  defend- 
ant in  this  execution,  and  who  was  the  son-in-law  of  Mrs. 
Valentino.  He  took  the  usual  sheriff's  deed  to  the  prop- 
XSty.     In    October    thereafter    judgment    wa^    obtained 
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against  Steadman  &  Kries,  and  the  execution  from  this 
juilgment  was  levied  on  the  property.  Mrs.  Steadman, 
wife  of  the  defendant,  and  to  whom  he  had  made  a  deed, 
filed  a  claim  to  the  property.  When  the  case  was  called 
for  trial  she  withdrew  her  t.laim,  and  then  Mrs.  Valentino 
interposed  another,  and  that  which  brings  the  case  to  this 
court. 

Upon  the  trial  she  testified  that  she  furnished  the  money 
to  Steadman  with  which  to  pay  for  the  property  when  it 
was  sold  as  hers  and  her  son's,  and  gave  him  no  authority 
to  take  the  deed  to  himself.  That  she  had  always  claimed 
the  property  under  the  deed  made  by  Daniel,  and  under 
no  other,  and  never  claimed  the  interest  of  her  son  therein. 
Steadman  also  testified  that  she  gave  him  the  money  to 
buy  the  property,  and  that  the  making  of  the  deed  to  him 
was  a  mistake  of  his  lawyer.  Under  the  Daniel  deed  the 
property  therein  conveyed  was  to  Mrs.  Valentino  and  her 
children,  and  her  testimony  shows  that  she  had  seven. 

With  the  foregoing  evidence  before  the  jury,  were  they 
authorized  to  find  the  property  subject  ?  The  title  thereto 
was  unquestionably  in  Steadman  at  the  date  of  the  judg- 
■  ment.  But  it  is  said  that  it  was  there  by  mistake.  The 
failure  to  correct  it  through  many  years,  the  making  a 
deed  to  his  wife,  her  affidavit  that  the  property  was  hers, 
the  dismissing  the  claim,   the  mother  following  with  hers, 
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2.  The  last  ground  in  the  motion  for  a  new   trial   rests 
upon  the  fact,  that  the  claimant  made  an  honest   mistake 
as  ^'o  her  interest  in  the  property  when  she  was  giving  in 
her  testimony  as  to  her  interest  in  the  property  conveyed 
fcy  the  Daniel  deed.     The  question  here  made,  when   an- 
alyzed, means,  that  on  the  trial  of  the  case  she  thought 
that  she  held  a  life  estate  in  the  property  with  remainder 
over  to  her  children,  and  that  the  purchase  of  Steadman 
referred  to  the  whole  property  as  sold  for  taxes,   whereas 
the  deeds  to  Daniel  and  Steadman  showed  what  was  con- 
"veyed  in  each.     When  it  is  remembered  that  she  had  held 
the  property  under  the  Daniel  deed  for  nearly  twenty-five 
years,  and  the  sale  to  Steadman  was  made  in  August, 
1872,  and  that^her  counsel  heard  her  testimony  given   in 
on  the  trial  without  calling  her  attention  thereto,   that  it 
does  not  fall  within  that  class  of  mistakes  to  which  relief 
will  be  extended  by  granting  a  new  trial,  but  rather  under 
that  class  in  which  the  court  will  not  relieve  a  party  from 
the  consequences  of  mere  ignorance,  inadvertence  or  neg- 
lect by  granting  a  new  trial.     Graham  on  New  Trials,  187  ; 
10  Ga.,  147. 
Judgment  affirmed. 
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Hughes  et  al,  vs,  Clark  et  al,,  administrators. 

1.  Where  all  the  parties  are  before  the  court  in  a  claim  case,  on  proper 
pleadings  equitable  rights  may  be  adjudicated ;  but  where  it  is  nec- 
essary to  ^eek  specific  performance  of  a  voluntary  agreement  on 
the  faith  of  which  improvements  have  been  made,  and  for  that 
purpose  to  make  new  and  distinct  parties,  a  court  of  equity  is  the 
proper  forum  for  the  case. 

2.  While  the  testimony  of  a  witness  since  deceased,  given  under  oath 
at  a  tormer  trial  upon  substantially  the  same  issue,  and  between 
substantially  the  same  parties,  may  be  proved  by  any  one  who 
heard  it  and  professes  to  remember  the  substance  of  the  entire  tes- 
timony, yet  testimony  of  such  a  witness  on  a  trial  between  other 
parties  cannot  be  so  proved. 
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Claims.  Equity.  Pleadings.  Evidence.  Before  Judge 
Snead.     Richmond  Superior  Court.     April  Term,  iSSi. 

Reported  in  the  decision. 

J.  S.  &  E.  B.  HOOK;  L.  E.  BleckleV,  for  plaintiffs  in 
error. 

H.  D.  D.  Twiggs  ;  M.  Cummixg,  for  defendants. 

Speer,  Justice. 

William  W.  Hughes  died  January  28th,  1872.  His 
widow,  Mary  L.  Hughes,  and  their  minor  children,  had 
set  apart  to  them,  as  a  year's  support,  $3,030.00,  to  be  paid 
out  of  his  estate,  Thos.  M.  Berrien  administered  on  the 
estate  of  W.  \V.  Hughes.  Fifteen  hundred  (Si. 500.00)  dol- 
lars of  the  sum  due  as  year's  support  was  paid.  Execu- 
tion issued  from  the  couit  of  ordinary  for  the  amount. 
This  execution  was  levied  on  the  "Summer  Place"  of  W. 
W.  Hu^cs,  in  Richmond  county,  containing  650  acres, 
as  the  property  of  his  estate.  This  levy  was  arrested  by 
a  claim  interposed  by  Clark,  administrator,  who  swore  that 
the  property  levied  on  was  not  the  property  of  the  defend- 
ant inji.fa.,  but  was  the  property  of  the  estate  of  Geo- 
W.  Hughes,  deceased.     On  the  trial  of  the  case,  in  addi- 
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^"ly  equitable  plea  filed  in  the  case.     In  addition  to  the 

^Dove  defense,  Clark,  as  administrator  of  Geo  W.  Hughes, 

claimed  this  lartd  in  dispute  under  a  parol  gift,  made  by 

^"^  father  of  his  intestate  to  the  son  under  the  2664  sec- 

"On  of  the  Code — said  gift  to  Geo.  W.  Hughes  being 

'"^^ifested  by  the  exclusive  possession  of  the  intestate  of 

^    lands  in  dispute,  belonging  originally  to  his  father, 

^^'^hout  payment  of   rent  for  the  space  of  seven  years. 

^^irnant  further  set  up  title  to  the  property  under  a  vol- 

"'^^ary  agreement  between  the   intestate  and  his  father 

^^    a  meritorious  consideration,  under  which  the  intes- 

,^^ti  went    into   exclusive  possession  and  made  valuable 

^^provements  on  the  faith  thereof. 

XJnder  the  evidence  and  charge  of  the  court,  the  jury 
*^Und  a  verdict  in  favor  of  the  claimant,  whereupon  plain- 
^^fir  in^.  fa.  made  a  motion  for  a  new  tri^l  on  various 
grounds  of  alleged  error,  as  set  forth  in  the  record,  which 
^as  overruled  by  the  court,  and  plaintiff  excepted. 

I.  Error  is  assigned  in  the  2d,  3d,  4th,  5th,  6th,  10th, 
lith  and  15th  grounds  of  the  motion,  because   the  court 
charged  the  jury,  **  If  you  believe  there  was  a  parol   gift 
with    exclusive    possession  and  valuable   improvements 
thereon  on  the  faith  of  the  gift,  it  will  be  a  good  title," 
this  charge  being  given  in  substance  in  dififerent  words 
in   the  various  grounds  referred    to,  and  also  the  same 
was  charged  in  qualification  of  requests  to  charge  made 
by  plaintiff  in  fi.  fa.     The  question  made  by  the  coun- 
sel for  plaintiff  in  error  is  not  whether  this  was  a  correct 
principle  of  law  abstractly,  but  whether  it  was  applicable 
under  the  pleadings  in  the  case.     It  is  insisted,  there  be- 
ing neither  pleadings  upon  which  specific  performance  of 
a  voluntary  agreement  could  be  decreed  on  account  of 
improvements  made  on  the  faith  thereof,  nor  the   requi- 
site parties  before  the  court  to  try  the  right  to  the  spe- 
cific performance,  the  whole  theory  of  the  trial   on  that 
branch  of  the  case  was  error,  and,  consequently,  there 
ygas  error  in  the  charge  of  the  court  on  this  point  in  the 
^■"^-^us  grounds  of  error  assigned. 
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It  is  true  that  in  a  claim  case  where  all  the  parties  are 
before  the  court,  equitable  pleadings  may  be  had,  to  have 
the  specific  performance  of  a  voluntary  agreement  de- 
creed, and  thus  establish  a  title  in  the  claimant  that  would 
protect  his  right  to  the  property  as  against  the  lien  of  a 
judgment.  But  we  also  think  that  such  equitable  plead- 
ings are  essential  to  such  a  result  in  a  case  like  this.  The 
rule  prescribed  in  such  cases  is  clearly  stated  in  the  case 
of  Lackey  vs.  Bostvjick,  54  Ga.,  45,  in  which  this  court 
say:  "  Whilst  a  defendant,  under  our  praijtice  since  the 
adoption  of  the  Code,  may  set  up  his  equitable  defense 
in  the  common  law  court,  still,  he  must  allege  such  facts 
and  make  such  allegations  in  his  equitable  plea,  as  would 
entitle  him  to  the  relief  which  he  seeks  in  a  court  of 
equity,  and  prove  the  same  on  the  trial  in  the  common 
law  court."  - 

So  in  the  case  of  Stirling  vs.  Arnold,  54  Ga ,  691: 
"  Where,  in  a  claim  case  the  facts  make  such  a  mixture  of 
equitable  lights  therein,  the  pleadings  should  be  so  framed 
as  to  all  the  material  facts  of  the  case,  and  the  verdict 
moulded  accordingly."  *  *  »  « 

"The  equitable  rights  of  the  parties  may  be  thus  reached 
in  a  claim  case  at  law  under  the  statutes  of  Georgia,  or 
either  party  may  go  into  a  court  of  equity  if  he  see  fit  to 
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representative  of  W.  W.  Hughes  a  party  ?  This  could  not 
be  done  at  lavv.  We  do  not  think  this  voluntary  agree- 
ment could  be  set  up  in  a  claim  at  law,  but  a  resort  to  a 
court  of  equity  is  essential  to  the  attainment  of  this  de- 
cree for  specific  performance,  in  order  to  have  all  essen- 
tial parties  before  the  court. 

"Nor  would  the  rule  of  evidence  applicable  to  claims, 
in  a  court  of  law  as  to  degree,  be  the  sam  e  that  would  be 
required  in  a  court  of  equity  to  have  a  decree  for  specific 
performance."  In  the  latter  case,  while  a  court  of  equity 
could  decree  such  specific  performance  by  parol  proof, 
yet  it  should  be  made  out  so  clearly,  strongly  mid  satis- 
factorilyy  as  to  leave  no  reasonable  doubt  as  to  the  agree- 
ment.    17  Ga.y  559. 

2,  We  are  satisfied  there  was  also  error  in  the  ruling  of 
the  court  in  allowing  the  claimant  to  prove  what  Geo. 
Hughes,  a  deceased  witness,  testified  on  another  trial,  and 
between  other  and  different  parties  than  those  then  be- 
fore the  court,. as  is  set  forth  in  the  i6th  ground  of  the 
motion  for  a  new  trial. 

The  rule  we  understand  to  be  this  :  **  The  testimony  of 
a  witness,  since  deceased,  or  disqualified,  or  inaccessible 
for  any  cause,  given  under  oath  on  a  former  trial  upon  sub. 
stantially  the  same  issue  and  between  substantially  the 
same  parties,  may  be  proved  by  any  one  who  heard  it  and 
professes  to  remember  the  substance  of  the  entire  testi- 
mony, as  to  the  particular  matter  about  which  he  testi- 
fies." Code,  §3782.  It  is  insisted,  however,  that  there 
is  sufficient  evidence  to  support  the  verdict  on  the  first 
defense  set  up  by  claimant,  that  is,  of  a  gift  by  the 
father  to  his  son,  the  intestate,  of  the  land  levied  on,  its 
exclusive  possession  by  the  son  for  seven  years  without 
payment  of  rents. 

It  is  sufficient  to  say  on  this  point  the  evidence  was 
conflicting,  both  as  to  the  exclusive  possession  and  the 
length  of  time  of  such  possession.  Moreover,  the  charge 
f  the  court,  so  prominently  and  decisively  presented  to 
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the  jury  what  he  deemed  to  be  the  legal  rights  of  the 
claimant  under  the  second  ground  of  his  defense,  that  we 
are  not  prepared  to  say  that  the  verdict  was  not  rendered 
on  that  ground,  and  as  in  the  views  heretofore  expressed, 
considering  the  state  of  the  pleadings,  parties  and  evi- 
dence before  the  court,  we  think  there  was  error  in  the 
instructions  thus  given,  we  feel  it  our  duty  to  reverse  the 
judgment  of  the  court  below  and  order  a  new  trial  in  con- 
formity with  the  views  herein  expressed. 
Judgment  reversed. 


Hillyer  vs.  Brogden. 

1.  Possession  of  personalty  by  an  agent  is  actual,  not  constructive, 
possession  by  the  principal,  and  will  support  a  possessory  war- 
rant by  the  latter  against  one  who  wrongfully  and  fraudulently  takes 
possession  thereof. 

2.  When,  under  a  possessory  warrant,  a  justice  of  the  peace  awards 
the  possession  of  personalty  to  the  plaintiff,  he  should  require  a 
bond  for  its  forthcoming  to  answer  any  suit  or  judgment  on  behalf 
of  the  other  party,  as  provided  by  §4035  of  the  Code.  A  failure  to 
require  such  bond  will  work  a  reversal  of  the  judgment. 

Principal  and  Agent.  Possessory  Warrants.  Before 
Judge  Fleming.  Chatham  Superior  Court.  December 
Term,  1880. 

Mrs.  Brogden,  by  her  agent,  William  F.  Brogden,  sued 
out  a  possessory  warrant  against  C.  V.  Hillyer  before  a 
justice  of  the  peace  to  recover  a  certain  United  States 
treasury  draft  drawn  in  her  favor. 

At  the  trial  the  evidence  for  the  plaintiff  was,   in   brief, 
as  follows :  Mrs.  Brogden  had  a  claim  against  the  United 
States  government  for  property  taken  by  the  federal  army 
She  presented  her  claim  before  Virgil  Hillyer,  a  claim  con^ 
missioner.     She  never  had  any  contract  with   C.  V.   Hil 
yer.     The  draft  in  payment  of  the  claim  was  sent  to  Toe 
for  Mrs.  Brogden.     Todd  delivered  it  to  C.  V.   Hilly 
who  claimed  pay  for  his  alleged  services,  and,  upon  her 
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^^sal  to  accept  fifty  per  cent,  of  the  draft,  he  declined  to 
^^Hver  it  to  her. 

Todd  was  not  employed  by  Mrs.  Brogden  to  represent 
j^^r,  but  had  agreed  to  allow  C.  V.  Hillyer  to  file   claims 
^^  his  name,  as  C.  V.  Hillyer  could  not  file   them  in   his 
^^^^*n,  on  account  of  his  being  a  clerk  in  the  claim  commis- 
sioner's office.     Papers  in  relation  to  these  claims,  when 
^^nt  to  Todd,  were  forwarded   by  him  to  C.  V.    Hillyer; 
^^ong  them  was  this  draft   payable  to  Mrs,   Brogden*s 
^t-der. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
^^p  to  the  time  of  the  surrender  of  the  draft  to  the  officer, 
^^  one  had  possession  of  it  except  C.  V.  Hillyer  and  his 
^^presentatives.  C.  V.  Hillyer  had  a  verbal  contract  with 
^Irs.  Brogden  to  collect  this  claim,  had  incurred  expense 
^»^  collecting  it,  and  claimed  a  lien  thereon  for  his  fee  and 
Expenses.  C.  V.  Hillyer  appointed  Todd  to  represent 
l>im  in  Savannah  on  account  of  his  removal  to  Fernandina, 
l^lorida,  and  thus  insure  all  parties  against  any  injuries 
^\^hich  might  arise  from  his  absence. 

The  draft  was  not  sent  to  Todd  for  Mrs.  Brogden ;  her 
name  did  not  appear  on  the  envelope  at  all,  but  the  letter 
of  transmittal  in  which  it  was  enclosed,  as  well  as  the  en- 
velope, was  directed  to  the  **Attorney  of  Record." 

The  justice  of  the  peace  awarded  possession  of  the  draft 
to  Mrs.  Brogden,  but  required  no  bond   of  her.     Hillyer 
carried  the  case  to  the  superior  court  by  certiorari.     The 
court  affirmed  the  judgment  of  the  justice,  holding  that 
the  possession  of  Todd  was  the  possession  of  his  principal, 
and  that  Mrs.  Brogden  was  his  principal,   and   not   C.   V. 
Hillyer,  who,  being  disqualified  from  representing  claim- 
ants in  person  in  the  court,  was  also  disqualified  from  rep- 
resenting them  by  agent. 

To  this  judgment  of  the  court  Hillyer  excepted,  and 
assigned  the  same  as  error. 


L. 


Garrard  &  Meldrim,  for  plaintiff  in  error. 
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Lkstek  &  Ravenel,  for  defendant. 
Jackson,  Chief  Justice, 

Tht  pui>erior  court  on  certiorari  affirmed  the  judgment 
of  the  justice  of  the  peace,  awarding  to  the  plaintiff  below 
a  draft  which  the  defendant  had  in  possession,  and  error 
is  assifjncd  here  on  that  judgment. 

I.  The  proceeding  had  was  a  possessory  warrant,  and 
the  point  nn  which  the  plaintiff  in  error  mainly  relies  is, 
that  defendant  in  error  never  had  such  possession  of  the 
draft  as  to  authorize  this  remedy. 

There  can  be  no  doubt  that  prior  possession  in  the 
plaintiff  in  such  a  proceeding  must  appear;  because  the 
statute  so,  in  effect,  declares,  and  the  decisions  of  this 
court  construing  it  are  equally  explicit.  Code,  §4032,  and 
supreme  court  decisions /(TJ«>«. 

Do  the  facts  then  show, that  Mrs,  Brogden  was  in  pos- 
session of  the  draft  in  question  before  it  got  into  the 
possession  of  Hillyer?  The  draft  is  for  property  of  hers 
destroyed  by  the  federal  army,  payment  of  rt'hich  was  al- 
lowed  by  the  court  of  claims  at  Washington  ;  it  was  pay- 
able alone  to  her;  it  was  sent  by  mail  to  one  Todd,  who 
had  acted  as  her  agent  at  Washington,  representing  him- 
self as  such,  and  to  whom,  in  tM  character  he  assumed  of 
■    ■       '  offic. 
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Awill  support  a  prescriptive  title  to  land.  30  6^^.,  971.  If 
this  be  so,  is  the  possession  of  the  agent  merely  construc- 
tive possession  of  the  principal,  or  is  it  not  rather  the 
sctual  possession  of  the  principal  in  the  eye  of  the  law? 
'We  think  so.  Code,  §§2200-22 10.  At  least,  it  is  more  than 
t)are  constructive  possession,  and  takes  this  case  without 
^hose  decisions  of  this  court  which  hold,  or  intimate 
strongly,  that  mere  constructive  possession  will  not  author- 
ize this  remedy.     34  Ga.,  222. 

This  draft,  therefore,  is  in  the  possession  of  Mrs.  Brog- 
den,  practically  and  virtually,  and  she  demanded  it  from 
this  agent  of  hers,  who  had  no  right  on  earth  to  withhold 
it  from  her,  because  his  possession  was  hers,  and  the  mo- 
ment she  asked  for  it  he  should  have  given  it  up  to  her. 
But,  instead  of  doing  so,  he  turned  it  over  to  the  posses- 
session  of  Hillyer,  who,  according  to  her  theory  of  the 
case,  supported  by  her  evidence,  was  an  entire  stranger  to 
her,  without  any  contract  or  privity  of.  any  sort  between 
him  and  her.  The  justice  of  the  peace  and  the  judge  of 
the  superior  court  had  the  legal  right  to  believe  her  side 
of  the  controversy  as  the  truth,  and  this  court  will  not  con- 
trol their  judgment  on  such  controverted  facts.  It  must' 
then,  be  assumed  that  Hillyer  got  the  possession  of  this 
woman*s  draft  sent  to  her  from  Washington  to  pay  for  her 
property,  wrongfully  and  without  shadow  of  claim  or  title 
thereto  or  rightful  lien  of  any  sort  thereon.  If  he  had  im- 
posed on  Todd,  and  represented  to  him  that  he  had  served 
her  under  contract  with  her,  and  that  he  was  entitled  to 
the  draft  to  secure  his  and  fees  under  the  contract,  and 
Todd,  learning  these  facts,  had  proceeded  to  dispossess  him, 
could  he  not  have  done  so?  Clearly,  we  think.  If,  then, 
he  who  got  her  draft  as  her  agent,  and  so  held  it,  could 
have  used  this  remedy,  why  cannot  she  for  whom  he  re- 
ceived and  held  the  paper?  Let  it  be  noted  that,  to  hold 
the  judgment  of  the  court  below  erroneous,  it  must  be  so 
held,  conceding  the  testimony  of  Mrs.  Brogden  to  be  true; 
^for  the  justice  of  the  peace,  and  the  judge  of  the  superior 
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irt  after  him,  had  the  right  to  believe  her  rather  than 

illyer;  and  if  she  was  believed,  then   Hillyer  imposed 

)on  Todd  when  he  asserted  any  claim  of  any  sort  or  lien 

I  any  kind  on  her  draft,  and  thus  obtained  it  wrongfully 

nd  fraudulently — for  she  swore  that  she  made  no  con- 

:ract,  directly  or  indirectly,  with  him ;  and  he,  therefore, 

could  have  had  no  claim  on  her — certainly  no  lien  on  her 

draft. 

The  possession  being  in  her  to  such  extent,  beyond 
vtere  constructive  possession,  as  to  entitle  her  to  use  this 
remedy  to  recover  the  possession  of  her  draft,  and,  accord- 
ing to  her  version  of  the  controversy,  it  being  unlawfully 
and  wrongfully  taken  from  that  possession  by  Hillyer,  it 
is  clear  that  Mrs.  Brogden  had  the  right  to  recover  that 
possession  in  this  action. 

2.  But  when  the  draft  was  turned  over  to  her  by  the 
justice  of  the  peace,  no  bond  was  required  of  her  as  ex- 
pressly enacted  by  statute.  Code,  §4035.  This  requisi- 
tion is  of  the  essence  of  the  act,  because  if  she  failed  to 
give  it,  then  it  was  the  duty  of  the  justice  of  the  peace  to 
turn  the  draft  over  to  Hillyer,  if  he  would  give  the  recog- 
nizance. 

Moreover,  it  is  a  condition  precedent  to  its  delivery  to 
the  plaintiff — 58  Ga,,  235;  and  neither  the  magistrate  nor 
the  judge  of  the  superior  court  could  remand  the  draft  to 
the  plaintiff  unless  the  bond  was  given.  (Same  case.)  And 
such  is  the  statute  itself.     Code,  §4035. 

The  certiorari  should  have  been  sustained,  therefore,  on 
the  sole  ground  that  Mrs.  Brogden  was  not  required  to 
give  a  recognizance,  with  good  and  sufficient  security,  in 
double  the  amount  of  the  draft,  conditioned  to  have  it 
forthcoming  to  answer  any  suit  brought  by  Hillyer  in  re- 
lation to  any  lien  or  claim  upon  it  within  four  years  there- 
after; and  the  case  is  remanded  with  directions  that  the 
superior  court  modify  its  judgment  accordingly. 
*  Cited  for  plaintiff  in  error:  Code  §§4032, 4035;  ^6  Ga,, 
62s;  22/*.,  323;  63  /*.,  745;    34  /*.,  382;    58  /*.,  23s; 
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Story  on   Bailments,  §§52,  140,  193;  Code,  §§2103-2104, 

2109. 

For  defendant :     34  G^^^.,  222-225  ;  30/*.,  450;   46  lb,, 
320;  48  lb.,  39;  49  lb,,  596;  57  lb.,  50. 

Judgment  reversed,  with  directions. 


Peters   alias  Robinson  vs.  The  State  of  Georgia. 

1.  The  verdict  in  this  case  is  amply  supported  by  the  evidence. 

2.  To  charge  that  if  certain  facts,  sought  to  be  sho  «n  by  the  State,  arc 
true,  the  jury  might  consider  such  facts  in  making  up  their  verdict, 
is  not  error  of  which  the  defendant  can  complain. 

Criminal  law.  Verdict.  Charge  of  Court.  Before 
Judge  LawsoN.  Putnam  Superior  Court.  March  Term, 
1881. 

Reported  in  the  decison. 

W.  F.  Jenkins;  H.  A.  Jenkins;  Harrison  &  Pee- 
PLES,  for  plaintiff  in  error. 

Clifford    Anderson,    attorney    general ;    Robert 

Whitfield,   solicitor   general;  J.  H.  LUMPKiN,  for  the 
state. 

Crawford,  Justice. 

Julia  Ann  Peters,  the  plaintiff  in  error,  was  indicted, 
tried  and  found  guilty  of  the  murder  of  her  infant  child. 

She  moved  for  a  new  trial  upon  the  ground,  first :  That 
the  verdict  was  against  the  evidence,  without  evidence 
and  because  it  was  contrary  to  law. 

This  ground  of  the  motion  makes  it  necesary  to  exam- 
ine the  testimony,  and  to  ascertain  whether  the  jury  have 
been  so  unmindful  of  their  oaths,  and  so  regardless  of  tKe 
is  of  this  defendant  as  to  find  a  verdict  without  evi- 
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unnatural  mother  dropped  that  child  into  that  place,  of 
the  depth  of  six  feet,  with  a  pool  of  water  at  the  bottom 
with  the  felonious  intent  to  kill  it.  The  proof  shows  that 
she  did  not  get  down  to  see  how  deep  that  water  was. 
And  it  would  be  no  easy  task  for  one  grown  to  lift  her- 
self  out  of  a  gully  six  teet  deep  and  only  the  size  of  a 
washing  tub  in  diameter  at  the  bottom.  It  is  to  be  re- 
membered, too,  that  it  was  in  the  last  days  of  February, 
when  the  snows  and  ices  of  January  had  scarcely  melted 
away.  But  it  is  argued  that  she  thought  it  dead.  If  it 
had  been,  and  its  death  natural,  then  she  would  not  have 
left  it  there,  but  would  have  taken  it  to  the  house,  or  at 
least  said  something  of  it.  And  if  really  dead,  then  she 
would  not  have  left  it  on  the  side  of  that  gully.  That  spot 
had  doubtless  been  selected  before  that  day,  and  its 
secrecy,  its  depth,  and  its  watery  contents,  kept  her  from 
accepting  the  offer  of  her  employer  to  ride  home  on  the 
morning  of  that  day  when  she  first  complained  of  being 
sick,  that  she  might  utilize  it  as  she  did. 

The  jury  have  said  that  the  defendant  was  guilty  ;  they 
are  the  chosen  judges  of  the  law  to  decide  upon  the  guilt 
or  innocence  of  parties  charged  with  crime ;  and  it  should 
be  a  clear  case  of  the  want  of  evidence,  to  justify  this 
court  in  assuming  the  province  of  the  jury,  and  in  setting 
aside  their  solemn  finding  upon  this  ground. 

2.  Another  ground  of  error  assigned  is  the  following 
charge  of  the  court : 

"You  will  inquirtp  whether  she  knew  she  was  pregnant, 
whether  other  people  knew  she  was  pregnant.  Enquire 
whether  she  had  symptoms  of  labor,  whether  she  went  to 
a  retired  place,  whether  she  was  deliverecj  of  a  child, 
whether  it  was  born  dead  or  alive,  whether  she  knew  its 
condition,  that  is,  whether  it  was  dead  or  alive.  Inquire 
whether  other  people  were  able  to  tell  whether  it  was 
dead  or  alive,  whether  she  abandoned  or  left  it  exposed 
to  the  cold,  or  otherwise  acted  in  an  unnatural  manner. 

"  Inquire  whether  she  disclosed  the  birth  of  the  child, 
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Jurisdiction.  Executions.  Judgments.  Presump- 
tions. Before  Judge  Harden.  City  Court  of  Savannah. 
February  Term,  i88i. 

Reported  in  the  decision. 

Garrard  &  Meldrim,  for  plaintiff  in  error. 

R.  R.  Richards,  for  defendant. 

Speer,  Justice. 

Henry  Suiter  filed  his  petition  in  the  city  court  of  Sa- 
vannah against  Torrent  to  establish  a  copy  of  2l  fieri  facias 
annexed  to  said  petition,  in  lieu  of  an  original  which  he 
alleged  had  been  lost,  and  which  had  issued  from  a  judg- 
ment formerly  rendered  and  then  existing  unsatisfied  in 
said  court,  in  his  favor  against  said  Torrent. 

Upon  filing  said  petition,  a  rule  w/ii  was  granted  by  the 
court  for  the  defendant  below  to  show  cause  at  a  certain 
time  and  place  why  said  co^y  fi,  fa.  should  not  be  estab- 
lished as  prayed  for.  The  petition  was  served  on  the  day 
before  the  time  fixed  for  a  hearing.  On  the  return  of  the 
petition,  at  the  time  and  place  of  hearing,  Torrent  moved 
to  dismiss  the  proceedings  upon  the  following  grounds : 

1st.  Want  of  service. 

2d.  Want  of  verification. 

3d.  Because  the  proceedings  do  not  warrant  the  grant- 
ing of  the  order  sought. 

Movant  thereupon  amended  fiis  petition  by  his  attorney 
making  affidavit  of  the  facts  contained  therein ;  where- 
upon the  court  overruled  defendant's  motion  to  dismiss, 
and  ruled  further,  "that  the  burden  was  upon  the  defend- 
ant to  show  good  cause  why  the  order  prayed  for  should 
not  be  granted."  The  defendant  then  filed  the  following 
defense : 

There  was  no  legal  judgment  upon  which  the  fi,  fa. 
could  be  founded ;  for,  by  inspecting  the  record,  it  ap. 
that  the  suit  was  brought  upon  an  open  account  \ 
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that  the  return  by  the  sheriff  pf  service  on  the  defendant 
was  "by  leaving  the  same  at  his  residence."  The  form  of 
the  judgment  was  in  the  following  words : 

"  Jndf^ent  of  plaintiff  vs.  defendant  [or  one  hundred  and  sixty-sevea 
cSollars  and  five  cents,  with  interest  from  July  isl,  1S71.  and  cost  of 
snh.        [Signed  J  W.  S.  Chisolu.  Jut^e" 

And,  at  the  same  term,  plaintiff's  attorney  entered  a 
judgment  on  said  award,  in  the  usual  form  prescribed  for 
entering  judgments. 

On  argument  had,  the  judge  overruled  the  various  ob- 
jections and  granted  the  rule  absolute  establishing  the 
co^y  ji.  fa.  in  lieu  of  the  lost  original.  Whereupon  de- 
fendant below  excepted  to  the  rulings  of  the  court,  and 
assigned  as  error: 

(l).  In  the  court  not  dismissing  the  movant's  petition. 

(2).  In  overruling  defendant's  objection  and  granting 
the  rule  absolute. 

I,  The  objection  offered  to  the  petition  was,  first,  as  to 
i^K.  jurisdiction  of  the  city  court  of  Savannah,  and  its  want 
of  authority  to  establish  a  copy  of  the  lost  fi.  fa.  under 
§3988  of  the  Code. 

Section  3988  of  the  Code  confers  authority  upon  the 
superior  courts  o\  this  state  to  establish,  by  proper  pro- 
ceedings,  a  copy  of  a  ft.  fa.  when  the  original  is  lost.  The 
judge  of  the  court  may  establish  a  copy  of  such  a  paper. 
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ecution ;  and  the  statute  dops  not  provide  for  service  at 
all.  In  this  case  the  defendant  had  one  day's  notice,  and 
lie  was  informed  by  the  court  that  if  he  was  not  ready  fur- 
ther time  would  be  granted.  No  further  time  was  asked 
for.  and  there  was  no  error  in  the  court  overruling  defend- 
ant's motion  to  dismiss  the  petition  for  the  causes  set  forth. 

3.  It  was  further  objected  that  the  judgment  on  which 
sdL\d  fi.  fa.  issued  was  void,  not  being  in  conformity  with 
the  rule  of  court  providing  for  "awarding  judgments  by 
the  court  where  no  issuable  defense  is  filed  under  oath." 

The  most  that  can  be  said  against  this  judgment  is  that 
it  is  irregular,  as  not  being  in  conformity  with  the  rule  of 
court.  But  this  city  court  had  jurisdiction  of  the  person 
and  subject  matter,  and  the  judgment  rendered  in  this 
case  clearly  manifests  that  the  judge  awarded  to  the 
plaintiff  against  the  defendant  so  much  for  his  principal 
debt,  with  interest  and  costs,  and  the  objection  is  more  a 
matter  of  form  than  of  substance.  In  the  case  of  Grocnfcr, 
Stubbs  &  Co.  vs.  Inman,  administratrix,  60  Ga.y  406,  where 
the  presiding  judge  signed  the  following  form  of  a  judg- 
ment, it  was  held  to  be  valid :    "1  award   to  the   plaintiff 

the  sum  of and  costs  of  suit."     The   form   of 

the  judgment  being  held  to  be  directory  only. 

4.  As  to  the  judgment  being  rendered  without  evidence, 
it  being  upon  an  open  account,  and  without  personal  ser- 
vice, the  presumption  of  law  is  that  the  court  had  suffi- 
cient proof  before  him  before  he  rendered  the  judgment, 
and  there  is  no  rule  of  law  which  requires  the  judgments 
of  a  court  of  record  to  express  upon  their  face  that  they 
are  rendered  after  due- proof.  13  Ga.,  7  ;  60  Ib.^  315  ;  56 
Ib.^  594.  The  defendant,  though  served,  made  default. 
The  suit  was  one  founded  on  contract,  and  no  issuable 
defense  was  filed  on  oath ;  hence  the  court  had  the  right 
to  render  judgment  without  the  intervention  of  a  jury. 
Code,  §§5091,  4924;  60  Ga.,  314;  63  /*.,  72;  61  lb.,  293. 

We  think,  therefore,  there  was  no  error  in  the  judge, 
upon  the  proofs  submitted,  in  granting  an  order  estab- 
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lishing  the  copy  fi.  fa.  in  lieu  of  the  lost  original.    3 
Kelly,  121 ;  57  Ga.,  249-251 ;  58  Ib„  555  ;  63  lb.,  702. 
Judgment  affirmed. 


Poole  ct  al.  vs.  Suis. 

I.  When  an  injunction  is  granted  or  refused  upon  the  (acts  made  b; 
the  bill  answer  and  affidavits,  this  court  will  not  interfere  with  the 
discretion  of  the  court  below  unless  it  has  been  abused.  But  if 
there  be  errors  of  law  committed  by  the  chancellor,  the  judgment 
will  be  reversed,  though  he  may  be  right  on  the  facts. 

1.  In  this  case  the  facts  are  conflictmg,  and  we  see  no  reason  to  disturb 
the  judgment  of  the  chancellor  thereon. 

3.  The  ordinary  has  power  to  establish  a  new  militia  district  either  in 

(d.)  No  special  notice  to  a  justice  residing  in  the  old  district,  and 
whose  fees  will  be  diminished  by  creating  the  new  one,  is  neces- 

Militia  Districts,  Jurisdiction.  Ordinary  Notice.  Be< 
fore  Judge  HiLLVER.  Fulton  County.  At  Chambers. 
August  31st,  1881. 


Reported  in  the  dei 

E.  F.  HoGE;  T.  P.  Westmoreland,  for  plaintiffs  i 
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the  facts  made  by  the  bill,  answer  and  affidavits,  the  rule  of 
this  court  is  that  no  interference  therewith  will  be  al- 
lowed,  unless  the  chancellor's  discretion  has  been  abused. 
But  if  there  are  errors  of  law  committed  on  the  applica- 
tion, then  the  judgment  will  be  reversed,  though  he  may 
"be  right  on  the  facts. 

In  this  case  the  facts  set  forth,  upon  which  the  prayer 
for  injunction  was  based,  are  conflicting,  and  we  see  no 
reason  to  disturb  the  judgment  of  the  chancellor  thereon. 
The  questions  of  law  involved  are  controlled  almost  en- 
tirely by  the  facts,  and  can  be  determined  only  by  the 
verdict  of  a  jury. 

3.  The  only  fact  not  so  involved  arises  upon  the  power  of 
the  ordinary  to  establish  a  new  militia  district  at  any 
other  time  than  at  a  regular  term  of  the  court.  Upon 
this  point  it  is  insisted  by  plaintiffs  in  el'ror  that  the  acts 
of  1839  ^"d  1840,  Cobb's  Digest,  page  187,  are  of  force, 
and  that  no  order  establishing  a  militia  district  can  be 
passed  except  at  a  regular  term  of  the  court.  Under  the 
act  of  1839  it  w^s  enacted  that  the  justices  of  the  inferior 
court,  or  a  majority  of  them,  might  appoint  commis- 
sioners to  lay  out  and  define  the  lines  of  a  new  district, 
or  change  the  old  ones,  and  report  the  same  to  the  suc- 
ceeding term  of  the  inferior  court,  when  sitting  for  county 
purposes.  If  approved  by  the  inferior  court,  their  report 
was  entered  on  the  minutes,  and  the  district  established 
or  the  lines  changed. 

By  the  act  of  1840  it  was  enacted  that  all  applications 
for  such  changes  of  lines,  and  the  establishment  of  new 
districts  should  be  made  only  at  a  regular  term  of  the 
court. 

The  occasion,  doubtless,  of  this  new  act  of  the  next 
year,  grew  out  of  the  fact  that  the  application  for  the  ap- 
pointment of  commissioners  was  made  and  acted  upon 
by  the  justices  and  not  by  the  court.  Hence  its  passage. 
By  the  Code  of  1863,  §§518-20,  the  ordinary  is  author- 
ised at  any  time  to  appoint  the  commissioners,  and  if  he 
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approve  their  report,  he  shall  have  all  the  proceedings  in 
the  matter  entered  on  his  minutes,  after  which  the  change 
of  lines  or  district  laid  out  shall  be  known  and  regarded 
accordingly.     Code  of  1873,  §§484-86. 

Thus  it  will  be  seen  that  the  codifiers  brought  for\vard 
the  law  governing  the  subject-matter  of  organizing  new 
districts,  and  changing  the  lines  of  old  ones,  but  dropped 
out  of  it  the  requirement  of  the  old  law  that  this  busi- 
ness should  be  transacted  only  at  a  regular  term  of  the 
court. 

Since  the  adoption  of  the  constitution  of  1868 — except 
as  altered  by  subsequent  legislation — the  duties  of  the 
inferior  court,  as  well  as  of  the  justices  thereof,  have 
been  cast  upon  the  ordinary  of  the  county.     41  Ga.,  222. 

The  view  which  we  take  of  this  case  is  not  inconsistent 
with  the  requirement  that  all  such  proceedings  before  the 
ordinary  are  to  be  commenced  by  petition  in  writing,  and 
that  the  same  are  to  be  entered  on  his  minutes.  But  we 
do  not  think  that  in  the  matter  of  notice  where  individu- 
als are  to  be  cited,  that  justices  of  the  peace  who  may  be 
in  commission  over  the  territory,  and  whose  costs  may  be 
diminished  by  the  change  of  lines  or  the  establishment 
of  new  districts,  are  entitled  to  any  specific  notice  before 
action  taken. 

Judgment  affirmed. 
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2.  If  a  p1ainti£f  seeks  to  subject  dally  wages  nf  a  laborer  by  garnish - 
roent»  be  must  sbow  such  facts  as  bring  the  case  within  some  ex- 
ception to  the  general  law  on  that  subject. 

(a).  The  act  of  1880  which  made  the  summons  of  garnishment  have 
effect  from  its  service  to  the  time  for  answering,  simply  had  refer- 
ence to  the  time  covered  by  the  garnishment,  and  within  which  it 
would  operate  on  property  or  funds  of  the  debtor  in  the  hands  of 
the  garnishee.  It  was  not  the  intention  of  such  act  to  render  wages 
subject  which  otherwise  would  not  be  so. 

Certioraru  Corporations.  Pleadings.  Garnishment. 
Before  Judge  WiLLls.  Muscogee  Superior  Court.  May 
Term,  1881. 

The  Pioneer  Co-operative  Compciny  brought  suit  against 
Louis  Givins  in  a  justice  court,  sftid  procured  garnishment 
to  issue  thereon  directed  to  the  Eagle  and  Phoenix  Manu- 
facturing Company.  The  garnishee,  by  its  treasurer,  an- 
swered that  it  was  indebted  to  defendant  in  the  sum  of 
$13.90  for  daily  labor.  Judgment  was  rendered  against 
the  defendant,  Givins.  Counsel  for  the  garnishee  moved 
for  its  discharge,  it  appearing  from  the  answer  tliat  the 
debt  was  for  labor  of  defendant.  The  justice  overruled 
the  motion  and  rendered  judgment  against  the  garnishee 
for  the  amount  admitted  to  be  due.  The  garnishe -  sueJ 
out  a  writ  of  certioraru  The  certiorari  case  being  called 
in  the  superior  court,  the  Pioneer  Company  moved  to 
dismiss  the  same,  because  of  insufficiency  of  the  affidavit 
upon  which  said  certiorari  was  based  ;  because  it  nowhere 
alleged  that  the  affiant  verily  believed  that  the  said  gar- 
nishee had  good  cause  for  certiorari. 

The  affidavit  was  as  follows :  "I,  G.  Gunby  Jordan,  treas- 
urer of  the  Eagle  and  Phoenix  Manufacturing  Compan\-, 
do  solemnly  swear  that  the  petition  for  certiorari  is  nut 
filed  in  the  case  for  the  purpose  of  delay  only  ;  and  I 
verily  believe  I  have  good  cause  for  certiorari^  and  that 
the  facts  stated  in  the  foregoing  petition,  so  far  as  the)- 
come  within  my  own  knowledge,  are  true,  and   so  far  as 
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they  are  derived  from  the  knowledge  of  others,  I  believe 
them  to  be  true." 

The  court  overruled  the  motion  to  dismiss,  and  ren- 
dered judgment,  reversing  the  judgment  of  the  magistrate 
and  discharging  the  g.irnishee. 

Plaintiff  excepted. 

GOETCfiiUS  &  ChapPELL,  for  plaintiff  in  error, 

W.  F.  Williams;  Blandfokd  &  Garrard,  for  de- 
fendant. 

Jackson.  Chief  Justice. 

This  h  a  writ  of  error  to  the  judgment  of  the  superior 
court  sustaining  a  certiorari. 

Two  p  lints  are  made — one  that  the  certiorari  should 
have  been  dismissed  because  the  treasurer  of  the  corpora- 
tion, describing  himself  as  such,  swears  in  the  affidavit  for 
the  writ  that  "  I  verily  believe  I  have  good  cause  for  cer- 
tiorari,"  and  the  other,  because  the  superior  court  ruled 
wrong  in  holding  that  the  wages  of  a  day  laborer  were 
exempt  from  garnishment. 

I.  In  respect  to  the  first  point,  the  treasurer  evidently 

was  acting  for  the  coi'poration,  and  meant  I  as   treasurer 

■    of  the  E.igle  and  Phcenix  Manufacturing  Company.   The 
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'Was  not  entitled  to  judgment  against  the  garnishee,  be- 
cause  he  did  not  not  show  that  his  debt  came  within  the 

m 

exception  made  by  the  act  of  1872,  and  codified  in  §3554. 

It  is  insisted,  however,  that  the  act  of  6th  of  December, 
1880,  repeals  this  exception  by  implication  and  makes  all 
wages,  without  exception,  liable  to  the  process  of  garnish- 
ment. We  do  not  think  that  the  act  of  6th  of  December, 
1880,  touches  that  exception ;  its  scope  on  this  subject 
was  to  open  all  indebtedness  or  effects  coming  into  the 
garnishee's  hands  between  the  date  of  summons  and  of 
answer,  subject,  just  as  they  would  have  been  subject  if  so 
subject  before  the  time  or  at  the  time  of  this  service. 

Nor  do  we  think  that  the  constitutional  point  has  any 
application,  for  the  reason  that  the  act  of  1872  and  the 
codification  of  it  in  §3554  are  not  intended  or  sought  to 
be  repealed  by  the  act  of  1880. 

We  are  quite  clear,  for  these  reasons,  that  the  superior 
court  was  right  in  sustaining  the  certiorari^  and  the  judg- 
ment is  affirmed. 


Hfe"!;! 


Anders  vs,  Blount. 

1.  Where  an  affidavit  to  obtain  a  distress  warrant  stated  that  certain 
rent  was  due^a  counter-affidavit  which  denied  that  the  sum  distrained 
for  was  due,  was  not  demurrable.  If  the  landlord  desired  to  dis- 
train before  the  rent  was  due,  his  affidavit  sh  Duld  have  stated  the 
ground  therefor. 

2.  When  a  counter-affidavit  to  a  distress  warrant  has  been  dismissed, 
the  case  is  out  of  c3urt,  and  a  judgment  for  the  plaintiff  for  the 
amount  of  rent  claimed  cannot  be  rendered. 

3.  Since  the  cons.itution  of  1877  judgment  by  the  court  can  only  be 
rendered  where  the  suit  is  on  an  unconditional  contract  in  writing. 

Distress  Warrants.     Landlord  and  Tenant.     Practice  in 

I 

Superior  Court.     Judgments.    Before  Judge  HooD.    De- 
catur Superior  Court.     May  Term,  1881. 

Blount  made  affidavit  to  obtain  a  distress  warrant,  stat- 
ing that  there  was  due  him  by  Anders  for  rent  $98%oo. 
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The  latter  filed  a  counter-affidavit  denying  that  the  sum 
distrained  for  was  due,  and  gave  the  usual  security.  On 
oral  demurrer,  the  court  dismissed  the  counter-affidavit, 
and  rendered  judgment  for  the  plaintiff  for  the  amount 
claimed  by  him.     Defendant  excepted. 

Terrell,  Gurley  &  Morrison,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Chief  Justice. 

1.  The  landlord  may  distrain  for  rent  as  soon  as  the  same 
is  due,  or  before  due  if  the  tenant  is  seeking  to  remove  his 
goods  from  the  premises.  In  this  case  the  landlord  does 
not  make  al^davit  that  the  tenant  is  seeking  to  remove 
his  goods,  but  simply  swears  that  the  rent  is  due.  To 
this  the  counter-affidavit  of  defendant  Is  in  the  words  of 
the  stalute  that  the  sum  distrained  for  is  not  due.  and  de- 
fendant gave  bond  and  security  for  the  eventual  condem- 
nation money.     Code,  §4083, 

Therefore,  it  was  error  to  dismiss  the  counter-affidavit. 

2.  After  dismissing  the  counter-affidavit,  the  court 
gave  judgment  for  the  plaintiff  against  defendant  and  his 
surety  on  the  bond.     This  was  also  error,  because  the  en- 


Ik. 
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Greer,  administrator,  et  aL  vs.  WlLLIS  et  al, 

1.  If  questions  propounded  by  the  chancellor  to  the  jury  in  an  equity 
case,  though  substantially  covering  the  whole  case,  are  not  suffi- 
ciently full  to  satisfy  the  parties,  the  proper  remedy  is  to  request 
other  questions  to  be  put. 

2.  The  answers  returned  by  the  jury  in  this  case  were  supported  by 
the  evidence. 

3.  The  verdict  was  not  contrary  to  law. 

4.  If  the  verdict  be  right,  errors  in  the  decree  founded  thereon  will 
not  necessitate  a  new  trial.  The  proper  mode  is  to  except  to  them 
and  have  them  corrected. 

5.  Though  in  a  suit  asrainst  an  administrator  the  judgment  was 
quando  acciderint,  it  did  not  bar  a  bill  against  the  administrator 
(he  refusing  to  sue)  and  others,  to  bring  in  and  subject  certain  as- 
sets which  the  administrator  had  never  had  in  hand. 

6.  There  is  nothing  in  the  exception  to  parties,  made  in  this  case  after 
verdict  and  decree. 

Practice  in  Superior  Court.  Practice  in  Supreme  Court. 
New  Trial.  Decree.  Judgments.  Before  Judge  Crisp. 
Macon  Superior  Court.     December  Term,   1881. 

This  was  a  bill  filed  by  Willis  et  aL^  in  which  they  set 
up  about  the  following  facts :  That  Jas.  J.  Pokes,  while 
in  life,  became  indebted  to  the  complainants  in  the  bill 
certain  amounts,  and  that  afterwards,  in  the  year  1870, 
that  he  departed  this  life  intestate,  leaving  a  large  estate, 
and  these  debts  unpaid.  That  at  the  January  term,  1871, 
of  Macon  court  of  ordinary,  letters  of  administration 
were  granted  to  Josephine  E.  Pokes,  the  wifepf  James  J. 
That  Josephine  proceeded  to  administer  said  estate  until 
July,  1872,  when  she  died  leaving  said  estate  unrepre- 
sented, and  these  debts  unpaid.  That  soon  after  the  death 
of  Josephine,  George  V.  Hunter  took  out  letters  of  admin- 
istration on  the  estate  of  Josephine  E.,  and  administered 
the  same  in  full,  and  has  been  dismissed  as  such  adminis- 
trator. That  in  the  year  1879,  Greer  was  appointed  ad- 
ministrator  de  bonis  non  on  the  estate  of  James  J.  Pokes, 
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and  that  Geoi^e  V.  Hunter  was  appointed  guardian  of  J. 
A.  H,  Pokes  and  James  V,  Pokes,  minor  children  of 
James  J.  and  Josephine  E.  Pokes,  in  August,  1S72,  and  is 
still  their  guardian.  That  James  J.  Pokes  died,  seized 
and  possessed  of  a  valuable  estate  of  real  and  personal 
property.  That  the  personal  property  was  absorbed  dur- 
ing the  a:iministration  of  Josephine.  That  James  J. 
Pokes,  prior  to  his  death,  had  all  of  his  personal  property 
exempted  under  the  homestead  laws  of  this  State.  That 
at  the  time  of  his  death  he  had  possession  of  six  or  seven 
hundred  acres  o(  land  under  a  deed  from  J.  \V.  Annstrong 
to  Mrs-  Josephine  E.  Pokes;  that  James  J.  Pokes  and 
Josephine  E.  Pokes  were  married  in  1S60,  and  that  the 
deed  from  Armstrong  to  Josephine  E.  Pokes  was  made 
in  March,  iS66.  That  Pokes  went  into  possession  of  said 
lands  and  controlled  the  same  until  his  death,  that  under 
the  laws  no  separate  estate  vested  in  Josephine  E.,  but 
title  vested  in  James  J.  Pokes:  that  the  purchase  money 
was  paid  by  James  J.  and  not  by  Josephine  E.  That  upon 
completing  the  administration  of  the  estate  of  Josephine 
E.,  G.  V.  Hunter  became  the  guardian  of  J,  A.  H.  and 
James  V.  pokes,  minors  of  James.  J.  and  Josephine  E. 
and  as  such  guardian  the  lands  mentioned  in  the  deed 
from  Armsttong  to  Josephine  E..  were  received  by  him  for 
his  said  wards,  and  that  he  now  holds  them  as  such  guar- 
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That  Allen  H.  Greer  has  no  assets  in  hand  to  pay  said 
debts,  and  there  is  no  other  property  known  to  complain- 
ants belonging  to  James  J.  Pokes*  estate  subject  to  their 
debt. 

Prays  that  the  lands  be  recovered  by  A.  H.  Greer,  ad- 
ministrator, and  go  into  his  hands  to  pay  their  debts,  and 
that  a  decree  be  had  ordering  sale  to  be  made,  and  that 
from  proceeds  of  sale  their  debts  be  paid. 

This  bill  was  amended  as  follows : 

That  each  of  the  complainants  had  instituted  suit  on 
their  claims  in  the  bill  mentioned  against  A.  H.  Greer, 
and  obtained  judgment  quando  accidcrmt.  That  all  the 
suits,  except  one,  were  instituted  before  the  filing  of  the 
original  bill,  and  that  to  each  of  these  suits  A.  H,  Greer^ 
adrhinistrator  de  bonis  non,  pleaded  plene  administravity 
and  that  upon  these  pleas  ]\x^^vci^r\X. quando  acciderint  \wdiS 
entered  in  favor  of  plaintiffs. 

That  after  the  death  of  Josephine  E.,  the  ordinary  had 
actual  notice  that  the  estate  of  James  J.  Pokes  was  un- 
represented, but  took  no  steps  to  have  an  administrator 
until  complainants  moved  the  ordinary  to  have  adminis- 
tration de  bonis  non.  That  until  a  short  time  before  said 
administrator  de  bonis  non  was  appointed,  they  had  no 
positive  knowledge  that  the  lands  mentioned  in  said  bill 
were  the  property  of  the  estate  of  James  J.  Pokes.  That 
at  and  previous  to  the  making  of  the  deed  by  Armstrong 
to  Josephine,  that  James  J.  was  insolvent,  and  continued 
so  till  he  died. 

That  James  J.  Pokes,  while  in  life,  used  and  controlled 
said  land,  used  the  rents,  etc.,  and  was  in  possession 
when  he  died.  That  the  administratrix  recognized  the 
land  as  belonging  to  James  J*s.  estate,  and  administered 
a  part  of  the  same  as  such. 

Prayer  that  amounts  due  them  may  be  ascertained,  and 
same  paid  out  of  assets  of  estate. 

Hunter  answered  as  follows:  Admitted  James  J.  Pokes 
was  dead  ;  knows  nothing  of  estate's  indebtedness  ;  that 
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sephine   E.  Pokes  was  administratrix,  and  afterwards 

ed,  and  that  he  became  administrator  on  her  estate,  ad- 

linistered  the  same  fully,  and  had  been  dischai^ed.    Has 

eard  that  A.  H.  Greer  was  appointed   administrator  de 

>onis  noH  ;  and  respondent  was  appointed  guardian  of  ihe 

minor  children  of  James  J.  and   Josephine   E. ;   denies 

that  James  J.  was  seized  in  his  own  right  of  the  lands  ; 

estate  of  James  J.  consisted  of  little  property.     Denies 

that  the   money  that   paid   for  the  Armstrong  land  was 

James  J 's-,  or  that  the  land   is  liable  to  pay  his  debts; 

had  no  knowledge  of  debts  nor  any  fraudulent  intent. 

A,  H.  Greer,  answered :  Admits  allegations  of  bill,  ex- 
cept as  follows:  Had  no  knowledge  of  any  debt  against 
estate  when  he  became  administrator,  except  West- 
brook's:  that  his  information  was  that  land  belonged  to 
Josephine  E.,  and  not  to  James  J's.  estate,  as  it  was  pur- 
chased with  money  that  she  received  from  her  father's 
estate.  Does  not  believe  that  James  J.  Pokes  was  insol- 
vent at  the  time  deed  was  made  by  Armstrong  to  Mrs. 
Josephine;  was  requested  to  bring  suit  for  recovery  of 
land  by  counsel,  but  refused  to  do  so,  as  he  did  not  believe 
the  land  belonged  to  James  J's.  estate,  but  the  creditors 
knew  that  these  lands  had  been  administered  as  the  es- 
tate of  Josephine  E.  Pokes,  by  Hunter,  and  did  not  as- 
sert their  rights:  a  portion  of  this  land  was  sold  by  Jo- 
^.to  settle  of[  a  debt  due  by  James  J.  to  a  ward 
[^CTideavored  to   pay  out  of  her 
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ibk. 


tain,  outside  of  the  property  conveyed  by  the  deed,  a  suf- 
ficient amount  of  other  property  to  pay  his  just  debts  or 
liabilities  then  existing  or  outstanding?  Ans.  He  did  not 
save  enough  to  pay  his  just  debts  then  existing  or  out- 
standing. 

(3.)  Did  Josephine  E.  Pokes  suffer  James  J.  Pokes  to 
deal  with  said  property  as  though  it  was  his  own,  and 
get  credit  from  Willis,  Lothrop  &  Co.,  and  others,  upon 
the  faith  that  such  property  belonged  to  him?  Ans.  He 
dealt  with  the  property  as  his  own. 

The  chancellor  entered  a  decree  to  the  effect  that  the 
lands  be  turned  over  to  the  administrator  de  bonis  non, 
that  they  be  sold  by  him,  the  debts  of  complainants  paid 
according  to  their  priorities,  and  the  balance  distributed 
as  belonging  to  the  estate  of  James  J.  Pokes, 

Defendants  moved  for  a  new  trial,  which  was  refused, 
and  they  excepted.     Por  the  other  facts,  see  the  decision. 

R.  G.  OziER ;  W.  S.  Wallace,  for  plaintiffs  in  error. 

J.  W.  Haygood  ;  Hall  &  Son  ;  T.  P.  Lloyd  ;  W.  H. 
Pish,  for  defendants. 

Jackson,  Chief  Justice. 

This  bill  was  filed  to  subject  certain  property  in  the 
hands  of  a  guardian  of  minors  to  pay  debts  of  their 
father.  It  was  brought  against  the  administrator  de  bonis 
nan  of  the  father's  estate,  who  had  refused  to  sue  for  the 
property,  and  the  guardian  of  the  wards,  and  the  prayer 
is  that  the  property  be  turned  over  to  the  adniinistrator 
de  bonis  non^  that  he  sell  it  and  pay  the  debts  The  jury, 
in  answer  to  certain  questions  propounded  by  the  court, 
found  substantially  that  the  father's,  not  the  mother's, 
money  (the  wards  claiming  under  the  mother)  paid  for 
the  land  which  the  bill  sought  to  subject,  that  at  the  time 
the  deed  was  made  to  the  wife  by  Armstiong,  from  whom 
the  purchase  was  made,  the  husband  did  not  retain  prop- 
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enough  to  pay  his  just  outstanding  debts,  and  that 

;ontrolled  the  land  bought  as  his  own,  and  thereupon 

chancellor  decreed  that  the  tract  of  land   be  turned 

er  to  the  administrator  (/^  ^C7».r  ni^n,  that  he  sell  it  to 

y  the  debts  of   these  creditors,  which  are   judgment 

;bts,  according  to  their  priorities,  and  distribute  the  bal- 

nce  of  the  fund,  if  any,  according  to  law,  as   the  estate 

.f  the  father. 

To  this  decree  no  exception  is  taken,  except  in  the  mo- 
tion for  a  new  trial  and  as  a  reason  therefor,  and  which, 
under  the  ruling  of  this  court,  re-affirmed  more  than  once, 
amounts  to  no  exception  at  all,  because  if  the  verdict  be 
right  there  is  no  need  to  try  again  before  the  jury,  though 
the  decree  may  be  bad.  If,  however,  in  this  case  it  were 
excepted  to,  we  think  the  facts  admitted  in  the  pleadings 
and  those  found  by  the  jury  ample  to  authorize  this  de- 
cree. 

Should  a  new  trial  before  the  jury  have  been  granted? 
I.  The  first  ground  is  that  the  questions  were  not  such 
as  should  have  been  submitted.  It  seems  to  us  that  they 
brought  out  the  great  facts  on  which  the  equities  of  the 
parties  must  have  turned.  If  the  defendants  wished  other 
questions  answered,  they  should  have  named  them  to  the 
court,  and  doubtless,  if  proper,  they  would  have  been  pro- 
SgGrt.,  485;  58//'..  140;  Sup.  to  Code,  40. 
Hs  that  the  answers  to  the  second 
evidence, 
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The  absolute  deed  was  made  directly  to  the  wife  before 
thd  act  of  1866,  and  vested  the  title  in  the  husband.  The 
proof  is  overwhelming  that  his  money  paid  for  the  land, 
and  that  he  controlled  it.  The  wife,  as  his  administra- 
trix, turned  over  a  part  of  the  land  to  pay  a  trust  debt  of 
the  husband  under  an  award  of  arbitrators ;  and  taking  all 
the  facts,  there  can  be  no  doubt  that  the  property  be- 
longed to  the  husband,  and  is  liable  to  pay  his  debts. 

4.  The  fourth  and  fifth  grounds  are  in  respect  to  the 
decree,  and  cannot  affect  a  motion  to  try  again  before  the 
jury,  as  already  mentioned. 

5.  The  sixth  is  that  the  judgments  quando  acciderint 
settled  the  question  of  no  assets  against  these  parties, 
and  they  cannot  re-open  that  judgment.  But  how  did  it 
settle  it,  and  what  is  that  judgment  quando  f  It  is  simply 
that  the  administrator  has  not  in  hand  any  assets  where- 
with to  pay  the  debt  at  the  date  of  the  judgment,  and  it 
is  for  his  protection.  If,  afterwards  he  should  recover  as- 
sets, or,  as  in  this  case,  the  creditors,  by  bill,  recover  them 
for  him,  will  that  judgment  estop  them  from  getting  theit 
money?     Clearly  not. 

The  quaiido,  the  time  when  the  assets  acciderint y  fall  in, 
come  to  his  hands,  will  have  arrived,  and  the  time  when 
the  judgnrient  bears  fruit,  the  reaping  time,  will  have  been 
reached.  The  administrator  is  still  protected,  but  the 
land,  recovered  for  him  and  despite  his  refusal  to  sue, 
must  answer  the  judgments  and  become  the  assets  to  pay 
them.     7  Ga,y  149;  59  Ib.y  550. 

This  case  is  distinguishable  from  that  last  cited  in  the 
59th.  Here  the  administrator  never  was  in  possession  of 
the  land,  and  could  not  pay  debts  with  it  or  sell  it  for 
that  purpose  until  recovered. 

6.  The  seventh  and  eighth  grounds  are  to  the  effect 
that  Mrs.  Josephine  Pokes*  estate  was  not  represented 
and  was  no  party,  and  that  the  effect  of  the  whole  trans- 
action will  be  to  find  against  it  without  a  hearing.  The 
reply  is  that,  if  no  party,  it  is  not  affected  and  the  decree 
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will  not  bind  it,  but  substantially  it  was  represented. 
These  children  are  her  heirs  at  law,  and  her  administrator 
is  their  guardian.  These  objections  go,  hbwever,  rather 
to  the  decree  than  to  the  verdict,  and  there  is  no  excep- 
tion properly  made  to  the  decree  on  this  ground,  for  the 
reason  that  it  is  in  the  motion  for  a  new  jury  trial,  and 
made  to  obtain  that ;  besides  it  should  have  been  made  a 
ground  of  demurrer  for  want  of  parties,  and  excepted  to, 
if  overruled  at  the  time. 

In  view  of  all  the  facts,  we  think  there  is  equity  in  the 
bill.  The  parties  were  without  remedy  at  law  ;  they  were 
entitled  to  be  paid  out  of  this  land ;  they  could  get  at  it 
in  no  other  way ;  and  having  a  clear  right,  equity  will  fur. 
nish  them  a  remedy.     Code,  §§3081,4178;  61  Ga.^  373. 

Judgment  affirmed. 


Barnwell  et  al.  vs.  Wofford  et  al. 

1.  It  was  not  the  intention  of  the  act  of  1881  (acts  1880-81,  page 
124)  to  interfere  with  pre-existing  liens,  or  to  hinder  and  delay 
parties  in  the  ordinary  rights  provided  by  law  for  the  exercise  of 
their  usual  common  law  remedies.  Nor  did  it  make  the  grant  of 
injunction  and  appointment  of  a  receiver  mandatory,  but  gave  a 
new  ren.edy  to  creditors  against  insolvent  traders,  and  left  such  ac- 
tion discretionary,  as  heretofore,  under  the  facts  of  the  case. 

2.  In  this  case  it  appears  that  the  lien  debts  were  sufficient  to  exhaust 
the  assets,  and  there  was  no  contest  among  them  which  required 
equitable  interference.  Hence  injunction  at  the  instance  of  other 
creditors  would  be  fruitless. 

Equity.  Injunction.  Debtor  and  Creditor.  Insolvency. 
Before  Judge  Fain.  Bartow  Superior  Court.  November 
Term,  1881. 

Reported  in  the  decision. 

Graham  &  Foute,  for  plaintiffs  in  error. 

James  M.  Neal;  Akin  &  Akin  ;  W.  H.  Dabney,  for 
defendant. 
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Crawford,  Justice. 

This  was  a  bill  filed  by  Nancy  Barnwell  et  al.  against 
William  T.  Wofford  et  al,,  as  his  creditors,  alleging  that 
Wofford  was  indebted  to  them  in  various  sums,  which 
were  past  due,  and  the  payment  of  which  had  been  de- 
manded and  refused.  That  Wofford  was  a  dealer  in  real 
estate,  and  a  trader  in  the  meaning  of  an  act  of  the  leg- 
islature, approved  September  28th,  1 881,  to  authorize  pro- 
ceedings in  certain  cases  of  insolvency. 

The  bill  alleged  further  that  the  defendant,  Wofford, 
had  conveyed  parcels  of  his  real  estate  to  secure  certain 
of  his  creditors,  and  had  mortgaged  other  parts  thereof 
to  secure  other  creditors,  whilst  there  were  still  other 
tracts  unconveyed  by  mortgage  or  otherwise.  That  there 
are  other  creditors  who  have  obtained  judgments,  and 
have  executions  which  are  levied  upon  most  of  his  prop- 
erty, and  have  the  same  now  advertised  for  sale.  That  if 
the  said  property,  with  its  various  liens  upon  it,  should  be 
sold  at  sheriff's  sale,  it  would  be  likely  to  be  sacrificed  and 
the  debts  lost. 

The  prayer  of  the  bill  was  for  injunction  and  receiver, 
and  an  account  of  the  debts  and  assets  to  be  collected 
and  distributed  by  the  court  upon  final  decree  as  in  cases 
of  creditors*  bills. 

The  defendant,  Wofford,  answered  the  bill,  admitted 
the  allegations,  and  did  not  resist  the  application. 

The  other  defendants  answered,  setting  up  their  various 
claims  and  liens  on  the  property  of  the  defendant.  Some 
of  them  admitted  the  insolvency  of  Wofford,  and  it  was 
denied  by  none. 

This  bill  does  not  make  such  a  case  as  to  authorize  the 
granting  of  an  injunction  and  the  appointment  of  a  re- 
ceiver under  the  law  as  hitherto  recognized  by  this  court. 

Such  powers  by  a  chancellor  are  always  to  be  exercised 

with  great  caution  and  circumspection.     Fraud  or  immi- 

i^Hent  danger,  if  the  intermediate  possession  should  not  be 
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taken  by  the  court,  must  be  dearly  shown.     Kerr  on  Re- 
ceivers, p.  g,  notes,  1-4 ;   10  Ga.,  281 ;  39  !b.,  44. 

But  it  is  claimed  that  the  facts  set  forth  in  the  bill 
bring  the.parties  and  the  subject  matter  within  the  act 
of  September  28th,  1881. 

This  act  appears  to  us  to  have  been  intended  to  author- 
ize the  marshaling  the  assets  of  one  who  is  a  trader  and 
becomes  insolvent,  and  to  proceed  to  collect  and  appro- 
priate the  same  to  the  payment  of  his  debts.  Yet  we  are 
not  satisfied  that  the  power  to  grant  injunctions  and  ap- 
point receivers  was  made  mandatory,  but  think  it  re- 
mained discretionary  under  the  facts  of  each  case  as  here- 
tofoie,  and  to  be  exercised  only  where  the  rights  of  the 
parties  would  be  better  preserved  by  taking  possession  of 
the  assets  and  appropriating  them  to  the  claims  of  cred- 
itors. It  doubtless  was  intended  to  provide  a  new  rem- 
edy for  creditors  against  insolvent  traders  whenever  it 
was  made  to  appear  that  their  rights  would  be  better  pre- 
served by  taking  possession  of  the  assets,  and  thus  secur- 
ing the  creditors  against  their  misappropriation.  But  it 
was  never  intended  to  interfere  with  pre-existing  liens,  or 
to  hinder  and  delay  parties  in  the  ordinary  rights  pro- 
vided by  law  for  the  exercise  of  their  usual  common  law 
remedies. 

In  this  case  it  appears  from  the  record,  and  by  the  find- 
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cept  the  debtor  himself,  whose  support  must  have  been 
ivithdrawn  from  the  property  to  which  the  liens  had  at- 
tached. 

Before  the  complainants  were  entitled  to  an  injunction 
and  receiver  they  should  have  shown  assets  more  than 
sufficient  to  pay  all  the  special  and  judgment  liens ; 
otherwise  their  interference  would  have  been  simply  mis- 
chievous and  inequitable. 

Judgment  affirmed. 


Wilson  vs.  Hall  et  al.,  executors. 

1.  There  was  no  error  in  dismissing  this  case  on  motion  at  the  close 
of  the  evidence. 

{a.)  To  render  one  an  executor  dg  son  tort  it  must  appear  that  he 
wrongfully  intermeddled,  without  authority,  with  the  personalty  of 
the  decedent,  or  that  he  converted  the  same  to  his  own  use. 

{b)  That  a  trustee  may  be  indebted  to  his  cestui  que  trust  at  the  time 
of  her  death  will  not  make  him  an  executor  de  son  tort, 

2.  A  general  demurrer  to  a  bill  in  equity  rules  the  equity  of  the  bill, 
and  after  being  overruled  the  same  question  cannot  be  again 
raised  in  the  answer.  But  if  the  evidence  on  the  trial  fails  to  sus- 
tain the  allegations  of  the  bill,  a  motion  to  dismiss,  in  the  nature  of 
a  non-suit,  may  be  granted. 

3.  A  will  made  by  one  who  was  a  resident  of  Georgia  at  the  time  of 
her  death  must  have  been  attested  by  three  witnesses  in  order  to 
be  probated  and  admitted  in  evidence. 

Res  adjudicata.  Judgments.  Practice  in  Superior 
Court.  Administrators  and  Executors.  Evidence.  Be- 
fore J  udge  Fleming.  Chatham  Superior  Court.  Decem- 
ber Term,  1880. 

Reported  in  the  decision. 

Lester  &  Ravenel,  for  plaintiff  in  error. 

Chisholm  &  Erwin  ;  Tompkins  &  Denmark  ;  W.  R. 
GlGNlLLlAT,  for  defendants. 
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Crawford,  Justice. 

This  bill  was  filed  by  Pierce  B,  Wilson  against  the  de- 
fendants, as  the  executors  of  Samuel  W.  Wilson,  deceased, 
and  who  was  the  brother  of  the  complainant. 

The  allegations  were  that  in  1845  William  Wilson,  their 
father,  was  the  owner  of  four  acres  of  land  in  the  state  of 
Pennsylvania,  with  a  claim  against  it  held  by  Silas  Wilson 
for  $863.28. 

That,  in  the  said  year,  their  father  conveyed  the  said 
land  to  Samuel  W.  Wilson  in  trust  for  the  use  of  Anna 
M.  Wilson,  their  mother,  with  power  in  the  said  Anna  M. 
to  dispose  of  the  same  by  will.  That,  in  the  year  1851, 
the  said  Silas  Wilson  died,  leaving  a  will  by  which  he  be- 
queathed to  Samuel  W.  Wilson  his  claim  against  the 
aforesaid  land  upon  the  condition  that  he  would  pay  to 
the  said  Anna  M.  an  annuity  of  $51.78  during  her  life. 

That,  in  1864,  the  said  Anna  M.  died  testate,  and  ap- 
pointing the  said  Samuel  W.  Wilson  her  executor,  that  he 
became  her  executor,  and  as  such  took  possession  of  her 
effects,  consisting  of  articles  of  personal  property,  choses 
in  action,  rights  and  credits  of  considerable  value.  That 
the  said  Samuel  W.  and  complainant  were  the  residuary 
legatees  under  said  will,  and  that  the  said  Samuel  W.  died 


1^^ 


SEPTEMBER  TERM,  1881.  55 

Wilson  vs.  Hall  et  al.^  executors. 

showing  himself  to  have  been  under  any  disability ;  and 
second,  to  so  much  of  the  bill  as  refers  to  the  non-payment 
of  the  whole  amount  of  the  annuity  and  the  rents  of  the 
property  named,  the  same  appears  on  the  face  of  the  bill 
to  be  barred  by  the  provisions  of  the  act  of  1869,  and  were 
so  barred  at  the  time  of  the  death  of  the  said  Samuel  W. 
Wilson. 

These  demurrers  were  overruled. 

The  defendant  then  filed  an  answer  in  which  he  denied 
all  knowledge  of  the  conveyance  of  the  aforesaid  land  by 
Wm.  T.  Wilson,  or  of  the  claim  against  it  by  Silas  Wilson, 
except  that  in  1874  he  made  a  transcript  from  a  paper 
said  to  have  been  the  will  of  the  said  Silas,  but  whether 
the  same  was  his  will  or  not,  is  unknown,  as  there  was  no 
evidence  of  its  ever  having  been  probated. 

He  believes  that  Wm.  T.  Wilson  did  convey  the  afore- 
said land  to  Samuel  W.  Wilson  in  trust  as  set  forth  in 
complainant's  bill,  but  has  no  knowledge  that  the  said 
Samuel  W.  ever  took  control  of  the  same  and  managed 
it  until  the  death  of  the  said  Anna  M.  in  1864;  nor  of 
his  having  collected  the  rents ;  nor  whether  he  paid  any 
money  to  the  said  Anna  M.  as  an  annuity,  but  he  does 
know  that  she  lived  with  her  son,  the  said  Samuel  W., 
from  about  the  year  1848  to  her  death  in  1864. 

The  defendant  admits  that  Anna  M.  Wilson  left  a  will 
in  which  Samuel  W.  Wilson  was  named  as  executor,  but 
does  not  know  whether  he  ever  qualified.  Further  an- 
swering, he  says  that  if  the  will  of  Silas  Wilson  ever  took 
effect,  that  then,  upon  the  death  of  Anna  M.  Wilson,  the 
said  $853.28  became  the  property  of  the  said  Samuel  W. 
Wilson,  and  that  he  believes  that  there  was  nothing  due 
to  the  said  Anna  M.  from  the  annuities,  or  the  rents  of 
the  land.  Knows  nothing  of  the  articles  referred^  to  as 
belonging  to  Anna  M.,  but  took  possession  as  executor  of 
the  said  Samuel  of  certain  articles  which  are  named,  but 
no  choses  in  action  or  property  other  than  that  named 
ever  came  into  his  hands. 
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Defendant  states  that  before  the  death  of  the  said 
Samuel  W.,  he  told  defendant  that  he  and  his  brother  had 
come  to  a  settlement,  and  that  in  1874  there  was  a  note 
of  complainant's  made  to  the  said  Samuel  W.  for  $200.00, 
dated  in  1867,  which  is  evidence  of  the  fact  that  there  is 
nothing  due  him.  Defendant  further  avers  that  even  if 
there  were  an  indebtedness  to  the  complainant  as  set 
forth,  that  the  same  accrued  prior  to  June  ist,  1865,  and 
is  and  was  barred  by  the  act  of  March  i6th,  1869,  at  the 
time  of  the  filing  of  this  bill.  That  the  land  in  Pennsyl- 
vania,  as  well  as  the  other  property  of  testator,  was  dis- 
posed of  by  complainant  in  1866  under  power  of  attorney, 
and  that  a  full  settlement  was  had  between  them  in  1867, 
and  that  the  complainant  is  indebted  the  said  sum  of 
$200.00  on  the  aforesaid  note. 

He  denies  having  any  property  belonging  to  the  said 
complainant,  but  if  he  has,  upon  proof  thereof,  he  offers 
to  deliver  up  the  same. 

Defendant  again  sets  up  and  relies  upon  his  demurrers 
filed  and  overruled  by  the  chancellor  in  July,  1875. 

The  cause  came  on  for  a  final  hearing,  and  after  the 
proofs  were  submitted,  the  chancellor  entertained  a  mo- 
tion to  dismiss  the  bill  because  neither  an  equitable  right 
to  a  recovery  had  been  shown  by  the  complainant,  nor 
any  legal  liability  upon  the  part  of  the  defendant,  and 
after  argument  had,  he  sustained  the  motion  and  dismissed 
the  bill.  This  ruling  and  the  rejection  of  the  will  of 
Anna  M.  Wilson  as  evidence,  without  reference  to  other 
matters  of  exception,  control  the  case. 

I,  2.  The  judgment  of  the  court  was  pronounced  upon 
the  CJ»se  made  by  the  pleadings  and  the  proof  as  it  stood 
at  the  time  of  the  motion. 

The  material  parts  of  the  bill  and  answer  have  been  set 
forth.      The  testimony  showed  that  Samuel  W.  Wilson  . 
was  never  qualified  as  the  executor  of  Anna  M.  Wilson. 
This  being  so,  then  to  make  him  an  executor  de  son  tort, 
and  render  his  legal  representatives  liable,  it  must  appear 
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that  he  wrongfully  intermeddled  without  authority  of  law 
with  her  personal  estate,  or  that  he  converted  the  same  to 
his  own  use.  This  is  nowhere  alleged  or  proved.  It  is 
undisputed  that  he  was  her  trustee,  and  that  she  was  a 
member  of  his  family  from  about  the  year  1848  up  to  the 
time  of  her  death  on  the  22d  day  of  February,  1864. 

That  she  was  entitled  to  an  annuity  and  the  rentals  of 
the  land  held  by  Samuel  W.  in  trust  for  her  during  her 
life,  is  also  undisputed.  If  it  be  admitted  that  he  was  in- 
debted to  her  on  those  two  accounts,  the  title  thereto 
upon  her  death  would  go  to  her  administrator  or  execu- 
tor. There  being  no  legally  appointed  administrator  nor 
qualified  executor  does  not  change  the  law,  nor  dees  the 
mere  indebtedness  of  one  person  to  another  who  dies 
make  the  former  an  executor  de  son  tort. 

If,  therefore,  the  defendant's  testator  be  indebted  to 
Anna  M.  Wilson,  her  legal  representative  must  sue ;  if, 
however,  there  were  one  and  he  refused  to  sue,  then  an 
heir  or  legatee  might,  but  not  otherwise. 

A  general  demurrer  to  a  bill  rules  the  equity  of  the  bill 
alone,  and  cannot  under  our  practice  be  again  insisted  on 
in  the  answer.  But  on  the  issue  made  by  the  pleadings, 
the  facts  proved  by  the  complainant  may  make  a  very 
different  case  from  that  alleged  by  the  bill,  thus  changing 
the  rights  of  the  parties ;  if  so,  and  they  are  with  the  de- 
fendant, then  a  motion  to  dismiss  would  be  in  order,  and 
is  not  precluded  by  the  judgment  on  the  demurrer. 

Our  judgment,  therefore,  is  that  the  complainant  by  the 
case  made,  under  the  pleadings  and  the  proofs,  showed  no 
right  in  himself  to  recover,  and  the  bill  was  properly  dis- 
missed. I  Ga„i%\\  3 /^.,  581  ;  8/^.,  259;  12//^.,  278; 
42  lb,,  512. 

3.  Nor  was  the  ruling  of  the  court  wrong  on  the  admis- 
sibility of  the  will  of  Mrs.  Anna  M.  Wilson.  There  were 
but  two  witnesses  thereto;  she  had  died  a  resident  of 
Georgia  22d  of  February,  1864,  and  what  eflect  it  had  in 
Pennsylvania^,  if  any,  was  irrelevant  to  the  issue  before  the 
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court.     It  is  scarcely  necessary  to  add  that  the  household 
effects  referred  to  in  the  bill  and  in  the  testimony   fall 
under  the  ruling  made  in  reference  to  the  other  personal 
property  of  the  deceased. 
Judgment  affirmed. 


Anderson  vs.  Keller. 

1.  In  a  suit  for  malicious  prosecution  the  record  of  the  arrest,  trial 
and  discharge  before  the  commiting  court,  >»hich  form  the  basis  of 
the  suit,  is  admissible ;  but  reasons  given  by  the  magistrate  for 
granting  the  discharge  are  not  admissible  in  evidence. 

2.  The  interrogatories  rejected  in  this  case  were  objectionable  as  being 
leading,  asking  the  conclusions  of  a  witness,  and  seeking  secondary 
evidence. 

3.  Answers  of  a  witness  to  interrogatories  cannot  be  used  where  the 
plaintiff  was  present  at  their  execution. 

4.  In  an  action  for  malicious  prosecution,  the  absence  of  probable  cause 
and  existence  of  malice  are  questions  for  the  decision  of  the  jury ; 
the  judge  should  leave  them  to  pass  upon  these  questions  and  not 
do  so  himself  by  granting  a  non-suit. 

Evidence.  Interrogatories.  Witness.  Non-suit.  Ma- 
licious Prosecution.  Before  Judge  FLEMING.  Mcintosh 
Superior  Court.     May  Term,  1881. 

To  the  report  contained  in  the  decision,  it  is  necessary 
to  add  only  the  following  interrogatories,  propounded  to 
C.  C.  Anderson,  and  ruled  upon  as  leading,  or  otherwise 
illegal : 

3d  Interrogatory — If  you  answer  that  you  were  in  Da- 
rien  at  any  time  within  the  time  mentioned  in  interroga- 
tory 2nd,  then  state  if  you  did  or  not  go  to  defendant's 
store  ?  If  yea,  then  say  why  you  went  there,  what  for, 
and  at  whose  instance?  Did  you  see  Keller  in  the  store? 
Who  else  did  you  see  there  ?  Did  you  or  not  obtain  any 
money  and  goods  from  any  one  in  the  store?  If  yea, 
from  whom,  and  how  much  ?    Did  you  borrow  any  money 


SEPTEMBER  TERM,  1881.  59 

Anderson  vs,  Keller. 

^  goods  from  Keller  to  pay  Henry  Scott  or  any  one,  at 
*^^  same  time  promising  in  return,  to  repay  as  soon  as 
^^u  sold  your  timber,  and  that  you  would  trade  with  him  ? 
4th  Interrogatory — Did  you  or  not  get  some  money 
^nd  some  goods  from  C.  C.  Gordon?  If  yea,  how  much 
^f  each?  Was  or  not  the  money  and  goods  given  you 
in  payment  of  a  debt  due  you  by  Gordon  ? 

5th  Interrogatory — Since  that  time  have  you  or  not 
been  arrested  by  a  warrant,  which  issued  upon  the  affida- 
vit of  Philip  Keller,  charging  and  accusing  you  of  obtain- 
ing goods  and  money  under  false  pretences?  If  yea,, 
were  you  discharged,  or  committed  to  answer  before  the 
superior  court  of  Mcintosh  county  ? 

6th  Interrogatory — Before  what  officer  were  you  prose- 
cuted? Why  were  you  discharged?  Did  Keller  have 
any  grounds  whatever  for  having  you  arrested  ?  Was  it 
or  not  a  wanton  and  malicious  prosecution  to  extort 
money  out  of  you  ? 

8th  Interrogatory — Did  or  did  not  your  character  and 
reputation  suffer  damage  by  reason  of  the  charge  of  being 
a  cheat  and  swindler,  and  from  being  under  arrest  in  Da- 
rien,  among  your  friends  and  acquaintances,  and  men  with 
whom  you  had  previously  done  business?  If  yea,  how 
much  were  you  thus  damaged,  and  in  what  way  ?  Answer 
specifically. 

loth  Interrogatory — To  defendant's  charge  brought 
against  you,  did  you  or  not  have  counsel  employed  to  vin- 
dicate your  name  by  bringing  this  suit?  If  yea,  did  you 
pay  him  anything,  and  how  much  ?  And  how  much  have 
you  promised  for  this  suit  ? 

iith  Interrogatory — Has  your  name  been  entirely 
cleared  from  the  imputation  of  being  a  cheat  and  swindler 
among  your  friends,  acquaintances,  and  among  business 
men? 

W.  A.  Way  ;  Tompkins  &  Denmark,  by  S.  B.  Adams, 
E^  _  tor  plaintiff  in  error. 
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Lester  &  Ravknel,  by  Chisholm  &  Erwin,  for 
lefendant. 

Crawford,  Justice. 

This  was  an  action  on  the  case  for  damages  for  a  mali- 
cious  prosecution,  brought  hy  the  plaintiff  in  error  against 
the  defendant,  for  suing  out  a  warrant  charging  him  with 
the  offence  of  cheating  and  swindling. 

During  the  trial  of  the  case,  the  plaintiff  excepted  to 
the  rulings  of  the  court  rejecting  the  judgment  of  the 
magistrate  at  the  preliminary  trial,  in  so  far  as  the  reasons 
given  therefor  appeared  in  said  judgment,  in  ruling  out 
certain  answers  of  C.  C.  Anderson,  and  in  suppressing  the 
interrogatories  of  C.  C.  Gordon,  one  of  his  witnesses.  The 
testimony  of  the  plaintiff  having  been  submitted,  a  mo- 
tion for  a  non-suit  was  made,  which  the  court  granted, 
and  the  plaintiff  again  excepted. 

I.  The  record  discloses  the  fact  to  be,  that  after  the 
introduction  of  the  affidavit,  warrant,  arrest  and  bond  in 
the  criminal  prosecution  against  the  plaintiff,  the  judge 
excluded  the  indorsement  of  the  magistrate  discharging 
the  prisoner,  to  the  extent  of  the  reasons  given  therefor 
by  the  magistrate  ;  these  reasons  being  that  there  was  no 
J  to  show  probable  cause  to  suspect  the  guilt 
uling. 
nd  the  want 
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cf  the  answer,  nor  any  about  which  there  is  higher  and 
letter  evidence.  The  conclusion  of  a  witness  is  not  the 
ivay  to  prove  a  fact,  and  questions  seeking  to  prove  a 
conclusion  should  be  avoided  or  ruled  out. 

3.  The  third  ground  of  error  is  the  suppressing  the 
interrogatories  of  witness,  Gordon,  because  of  the  presence 
of  the  plaintiff  when  they  were  executed.  Under  §3884 
of  the  Code  they  were  properly  rejected. 

4.  The  last  question  made  by  the  record  is  as  to  the 
error  of  the  judge  in  awarding  a  non-suit.  The  testimony 
shows  that  the  plaintiff  was  charged  upon  the  affidavit  of 
the  defendant  with  cheating  and  swindling;  that  he  was 
arrested  under  a  criminal  warrant ;  held  for  preliminary 
trial ;  was  tried  and  discharged,  the  evidence  showiag  that 
he  was  not  the  man  who  got  the  goods,  the  defendant 
testifying  that  the  affidavit  which  he  had  made  for  the 
plaintiff's  arrest  was  true,  and  making  other  statements  as 
to  the  false  representations  of  the  plaintiff  to  him  touch- 
ing this  transaction.  It  is  true  that  it  also  appeared  that 
the  defendant  had  been  advised  by  an  attorney  at  law  that 
the  warrant  would  lie,  but  even  if  the  whole  proceeding 
had  been  without  malice  and  with  probable  cause  in  the 
opinion  of  the  judge,  yet  he  should  have  sent  it  to  the 
jury  for  them  to  pass  upon  it,  and  by  their  verdict  to  say 
whether  that  was  true  or  not. 

Judgment  reversed. 


Johnston  et  al.  vs.  Duncan. 

1.  The  allegations  of  this  bill  make  a  proper  case  for  equitable  relief, 
(a.)  Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 

over  the  settlement  of  the  accounts  of  an  administrator. 

2.  Where  a  widow  is  put  upon  her  election  between  dower  and  certain 
legacies  in  lieu  thereof,  a  suit  for  the  legacies  is  a  substantial  elec- 
tion to  take  them. 

^)  Where  there  had  been  no  inventory  of  the  estate,  and  (he  execu- 
fpli  refused  to  give  the  widow  information  concermtvg  \l,  so  x)cvax 
ignonutr  0/  its  condiUon,  she  could  file  her  b\\\  to  tt^iovti 
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the  legacies,  electing  to  take  them  in  lieu  of  dower  on  condition 
that  she  received  them,  but  otherwise  reserving  her  right  to  dower. 
She  would  not  be  forced  to  make  an  absolute  election  in  ignorance. 

3.  Where  a  surviving  panner  was  also  one  of  the  executors  of  the  es- 
tate o(  his  deceased  panner.  and  as  such  misapplied  funds  of  the 
estate,  paying  off  firm  debts  with  assets  of  the  decedent,  and  other- 
wise mismanaging  the  estate  ;  and  where  he  resigned  his  trust,  and 

■  another  one  of  the  ewcutors  named  in  the  will  took  charge  of  the 
estate  (taking  out  letters  of  administration),  and  the  two  conibined 
to  prevent  the  widow  from  receiving  certain  legacies  left  to  her  in 
lieu  of  dower,  or  from  acquiring  such  information  as  to  guiiJe  her 
in  electing  between  such  legacies  and  dower,  a  bill  would  lie  to 
compel  an  accounting  between  the  former  executor  and  bis  suc- 
cessor, and  between  the  latter  and  her ;  and  such  a  bill  would  not 
be  demurrable  as  multifarious  or  for  misjoinder  of  parties. 


Equity.  Administrators  and  Executors.  Bills.  Dower. 
Parties.  Before  Judge  Carswell.  Chatham  Superior 
Court.     March  Term,  1881. 


Reported  in  the  decision. 


Garrard  &  Meldrim,  by  S.  B.  Adams;  Chisholm& 
Erwi.n,  for  plaintiffs  in  error. 


W.  S.  Basinger;  a.  R.  Lawton;  Henry  R.  Jack- 
son, for  defendant. 
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Company,  thirty-five  shares  of  stock  of  Oglethorpe  Insu- 
rance Company,  besides  other  stocks,  bonds,  etc.,  which 
are  set  forth  ;  also  the  share  or  interest  in  the  business  and 
assets  of  the  firm  of  Duncan  &  Johnston,  composed  of 
testator  and  James  H.  Johnston.  That  said  William 
Duncan  died  20th  March,  1879,  leaving  his  last  will  and 
testament,  by  which,  among  other  things,  he  gave  to  com- 

• 

plainant  the  sum  of  ten  thousand  dollars,  to  be  paid  by 
his  executors  in  any  bonds  or  stocks  not  otherwise  dis- 
posed  of,  which  he  might  die  possessed  of,  at  their  market 
value,  or  in  cash,  as  complainant  might  elect,  when  the 
estate  was  in  funds,  and  the  further  sum  of  three  thous- 
and dollars,  to  be  paid  complainant  by  his  executors  in 
quarterly  payments  during  the  first  year  after  his  death, 
for  her  support;  also  devised  and  bequeathed  to  com- 
plainant, for  her  natural  life,  the  house  on   Reynold's 
square,  Savannah,  with  all  the  furniture,  plate,  bedding, 
bed  and  table  linen,  and  everything  pertaining  to  the  fur- 
nishing the  house  (his  wine,  liquors  and  library  excepted), 
with  the  privilege,  on  her  part,  of  requiring  hir  executors 
to  sell  said  house  and  purchase  with  the  proceeds  any 
other  house  she  might  select,  or  to  build,  if  she  should 
prefer  it,  on  lot  No.  41,  Monterey  ward.     Complainant 
charges  that  said  will  was  duly  probated  and  recorded  on 
the   1 2th  April,  1879,  and  letters  testamentary  issued  to 
Screven   and   Johnston,   two   of   the    nominated   execu- 
tors  therein    named,   who   at    once  proceeded    to    take 
charge  of  all  the  property   of  the  testator  before   men- 
tioned.    At  the  death  of  testator,  and  some  time  sub 
sequent  thereto,  she  was  led  to  believe  and  did  believe 
that  his  estate  was  amply  sufficient  to  pay  all  of  its  in- 
debtedness, and  also  the  special  legacies  to  herself  in  the 
will.     Soon   after  the  death  of  testator,  Johnston,  who 
was  th'j  partner  of  testator  to  his  death  from  the  year 
185 — ,  his  son  in  law  and  inmate  of  his  house,  and  named 
as  one  of  his  executors,  informed  complainant  the  estate 
was  worth  thirty  or  forty  thousand  dollars,  and  added : 
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"They,"  referring  to  himself  and  children  of  testator, 
"  wished  complainant  to  have  it  all,"  Relying  upon  these 
statements,  she  did  not  consider  as  questionable  the  pol- 
icy of  accepting  the  devises  and  bequests  of  the  will  in 
lieu  of  dower  in  the  real  estate  of  her  husband.  She 
made  early  application  to  said  executors  for  the  allowance 
of  the  legacies  left  to  her,  or  at  least  for  money  enough 
to  supply  the  wants  of  daily  life.  Was  surprised  to  hear 
intimations  from  the  executors  she  had  not  yet  exercised 
in  form  her  right  of  election  between  the  devises  and 
legacies  of  the  will  and  her  legal  estate  of  dower.  Doubts 
began  to  be  expressed  of  the  solvency  of  the  estate,  and 
the  executors,  by  a  letter  dated  I2th  June,  1879,  indicated 
a  purpose  to  put  her  upon  her  election,  to  which  she  re 
plied  as  appears  by  copy  exhibit  B.  attached.  She 
charges  no  inventory  of  the  estate  was  filed  by  the  exec- 
utors in  the  ordinary's  office  (the  will  exempting  the  ex- 
ecutors from  that  duty),  and  she  was  left  without  light  to 
guide  her  in  her  right  of  election  between  the  devises  and 
bequests  of  the  will  and  her  legal  estate  of  dower,  or  in 
her  further  right  of  election,  as  expressly  provided  by  said 
will,  between  the  bonds  and  stocks  left  by  testator  at  their 
market  value,  and  the  money  in  payment  of  the  special 
legacy  to  her  of  ten  thousand  dollars.  The  executors  are 
doing  her  great  wrong  to  withhold  this  information  from 
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This  has  not  been  done  ;  no  such  showing  was  made  to 
her,  an4  especially  was  it  important  for  Johnston  to 
have  it  made,  since  he  was  surviving  partner  and  execu- 
tor. It  was  pretended  that  the  stocks  and  bonds  of  tes- 
tator out  of  which  the  legacies  were  to  be  paid  complain- 
ant were  pledged  for  the  security  of  indebtedness  due  by 
the  firm  of  Duncan  &  Johnston ;  one  hundred  shares  of 
Central  Railroad  stock  was  pledged  to  the  Savannah  Bank 
and  Trust  Company ;  twenty-two  shares  of  stock  of  the 
Savannah  and  Augusta  Railroad  Company  had  been 
pledged  to  the  estate  of  Hutchinson,  and  none  were  avail- 
able to  pay  legacy  of  complainant.  Complainant  charges 
that  the  assets  belonging  to  the  firm  were  amply  sufficient 
to  discharge  the  firm  indebtedness  for  which  this  stock 
of  the  estate  had  been  hypothecated.  That  it  was  the 
duty  of  Johnston  to  relieve  this  property  of  the  estate 
from  these  liens  and  pledges,  that  the  same  might  be  used 
as  provided  for  in  said  will. 

Johnston  pretended  the  firm  indebtedness  to  the  Savan- 
nah Bank  and  Trust  Company  was  $14,000.00,  and  ninety- 
six  shares  of  Central  Railroad  stock  were  pledged  for  the 
payment  thereof,  and  it  was  actually  sold  by  the  bank  for 
that  purpose ;  whereas  she  charges  the  entire  indebted- 
ness  of  said  firm  on  25th  February,  1880,  was  $11,193.00, 
and  for  the  payment  of  only  $4,000.00  of  this  amount  was 
the  ninety-six  shares  of  stock  pledged.  That  for  the  pay- 
ment of  this  $4,000.00  there  was  also  pledged  seventeen 
shares  of  the  capital  stock  of  the  Tyler  Cotton  Press  Com- 
pany, which  was  the  property  of  the  firm.  That  the  remain- 
der of  said  indebtedness,  namely,  $7,193.00,  was  secured 
by  note  of  Jas.  Johnston  for  $4,300.00,  secured  by  mort- 
gage on  certain  lots  in  Savannah  with  improvements 
thereon,  and  certain  planters'  notes  held  either  by  said 
firm  or  said  Johnston,  and  by  one  bond  of  Western  Rail- 
road Company  of  Alabama  of  the  value  of  eleven  hundred 
dollars.  She  charges  that  on  25th  February,  1880,  John- 
ston paid  to  Savannah  Bank  and  Trust  Company  the  sum 
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of  $11,193.00  in  full  settlement  of  the  indebtedness,  and 
withdrew  from  it  all  of  said  securities  ;  that  afterwards, 
on  15th  March,  same  year,  he  sold  the  capital  stock  of 
said  railroad  company  at  par,  and  received  the  money 
thereon,  for  which  he  has  never  accounted,  thus  grossly 
violating  his  duty  as  executor  of  said  estate  by  thus 
diverting  a  large  portion  of  the  stock  of  the  testator  from 
bequests  specifically  made  to  complainant.  He  has  also 
sold  for  his  individual  use  the  seventeen  shares  of  the 
stock  of  the  Tyler  Cotton  Press  Company  belonging  to 
the  firm.  He  also  sold  two  bonds  of  the  Alabama  and 
Florida  Railroad  Company,  the  property  of  the  estate, 
for  the  sum  of  $3,600.00,  and  which  is  embraced  in  the 
return  filed  by  the  executors  upon  relinquishing  their 
trusts.  They  charge  themselves  with  the  $3,600.00,  re- 
sulting from  said  sale,  and  with  a  balance  in  hand  of 
$c,664.6[,  which  was  turned  over  to  their  successor. 

Charges  that  these  actings  and  doings  were  contrary  to 
equity  and  good  conscience,  and  to  the  injury  and  wrong 
of  complainant.  That  Johnston  cannot  escape  liability 
incurred  by  possessing  himself  as  executor  of  the  interest 
of  testator  in  the  business  and  property  of  said  copartner- 
ship,and  failing  to  turn  over  that  interest  to  his  successor 
in  the  trust,  and  further  by  selling  the  individual  property 
of  his  testator  after  the  same  was  relieved  from  the  pay- 
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txiind  as  to  the  insolvency  of  her  husband's  estate  because 
of  the  partnership  indebtedness,  but  combining  and  con- 
federating with  said  Johnston  and  others,  he  refuses  to 
comply  with  her  request ;  pretends  the  estate  is  not  so 
fully  settled  as  to  enable  him  to  pay  said  legacies  or  give 
her  the  information,  though  over  nineteen  months  have 
elapsed  since  death  of  testator.     Charges  the  assets  of 
estate  were  easy  of  ascertainment,  and  the  individual  in- 
debtedness of  no  significance ;  that  nothing  impedes  a 
settlement  but  the  pretence  of  Johnston,  that  the  indebt- 
edness of  Duncan  &  Johnston  is  large  enough  to  exhaust 
not  only  the  assets  of  the  firm,  but  also  the  individual 
estate  of  testator.     If  this  be  true,  Johnston  should  have 
made  a  full  statement  of  the  condition  of  said  firm  while 
he  was  executor,  and  it  was  the  duty  of  Duncan   to  re- 
quire of  Johnston  an  accounting  touching  said  partnership 
affairs,  and  to  demand  any  excess  of  assets  coming  to  said 
estate.     It  was  the  duty  of  Duncan  to  require  of  Johnston 
the  delivery  of  said  stocks  and  bonds  which  had  been  be- 
queathed to  complainant,  and  which  it  had  been  pretended 
had  been  pledged  to  Savannah  Bank  and  Trust  Company, 
and  to  require  a  full  showing  from  said  Johnston. 

The  said  Duncan,  executor,  at  other  times  pretends  he 
has  no  money  to  pay  complaitiant  the  legacy  of  $10,000.00, 
or  the  balance  still  due  on  the  legacy  of  $3,000.00,  which, 
under  the  will  of  testator,  was  to  have  been  paid  to  her 
support  the  year  succeeding  his  death,  and  which  Duncan 
well  knew  had  become  necessary  to  supply  her  daily 
wants.  The  said  Duncan  received  a  large  amount  from 
his  predecessors,  and  has  received  the  rents  of  the 
dwelling  house  on  Reynold's  square,  the  use  of  which  was 
devised  to  the  complainant.  She  charges  there  is  no  in- 
debtedness of  the  estate  for  the  payment  of  which  the 
executor  can  withhold  from  her  the  rentals  of  the  house. 
Charges  the  estate  is  amply  able  to  pay  all  its  debts  and 
legacies,  etc. 

Prays  for  an  account,  to  be  taken  of  all  the  property  of 


SUPREME  COURT  OF  GEORGIA. 


the  estate  of  every  kind  and  interest  and  income  thereon 
since  deatb  of  testator,  of  his  debts.  That  the  said  John- 
ston may  be  required  to  come  to  a  full  accounting,  and 
turn  over  all  the  assets,  bonds,  stocks,  etc.,  of  the  testator 
to  Duncan,  the  present  executor,  and  if  any  have  been 
sold  to  acccount  for  such,  and  to  account  for  and  pay  any 
losses  which  may  have  resulted  from  his  handling  or  dis- 
posing of  same.  That  Duncan  may  come  to  a  special 
accounting  with  complainant  for  all  rentals  and  proceeds 
from  said  dwelling  on  Reynold's  square,  and  pay  over  the 
same;  refrain  from  collecting  any  further  rents  or  inter- 
fering with  complainant's  rights  to  control  said  premises. 
That  said  Duncan  may  be  required  to  execute  said  will  by 
paying  to  complainant  balance  due  of  the  $3,000.00  in 
money,  and  the  legacy  of  $10,000.00  in  stocks  or  bonds 
or  money,  as  complainant  may  elect,  and  then  prays  for 
general  relief. 

To  this  bill  defendant  Duncan  filed  a  demurrer: 
(l.)  That  complainant  has  not  made  such  a  case  by  her 
bill  as  entitles  her  in  a  court  of  equity  to  any  such  relief 
as  she  seeks. 

Defendant  Johnston  demurred: 

(l.)  For  want  of  equity  in  complainant's  bill. 

(2.)  For  multifariousness. 

(3.)  There  is   no   privity  between   respondent  and  the 
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under  which  letters  have  regularly  issued  to  respondent. 
The  charge  is  the  estate  is  solvent,  able  to  pay  the  lega- 
cies, according  to  the  statement  of  respondents.  More 
than  twelve  months  have  expired  since  their  qualification. 
No  excuse  is  offered  why  the  legacies  should  not  be  paid. 
The  bill  is  filed  in  part  to  compel  the  representative  to 
execute  the  will,  and  pay  over  to  her  these  specific  lega- 
cies.  A  court  of  equity  has  concurrent  jurisdiction  over 
the  settlement  of  accounts  of  administrators.  Code,  §2600. 
Taking  the  charges  in  this  bill  to  be  true,  which  the  de- 
murrer admits,  the  complainant  presents  a  case  for  relief 
and  account,  which  cannot  be  denied  or  refused  without 
grievous  wrong  and  injustice. 

2.  But  it  is  claimed  that  the  bill  shows  that  by  the  will 
under  which  complainant  seeks  to  recover  these  legacies, 
that  the  vesting  of  the  same  are  conditioned  upon  her 
filing  a  release  or  relinguishment  of  all  claim  to  dower  in 
the  estate  of  testator,  and  this  condition  precedent  she 
has  not  averred  she  has  complied  with  ;  and  for  this,  cause 
she  has  no  right  to  maintain  her  suit.  It  is  true  that 
these  legacies  are  given  to  her  on  the  express  condition 
that  they  are  to  be  in  lieu  of  dower,  and  her  relinguish- 
ment of  dower  is  a  condition  precedent  to  the  acceptance 
of  said  legacies,  but  a  widow  may  relinquish  her  dower 
and  signify  her  acceptance  by  her  acts,  as  well  as  by  a 
formal  release  in  writing.  By  her  bill  she  has  clearly 
elected  to  accept  these  legacies  under  the  will,  provided 
they  are  paid  to  her  in  lieu  of  her  claim  to  dower. 

She  avers  she  is  ignorant  of  the  true  condition  of  the 
estate — that  the  executors  have  made  no  inventory  of  the 
estate — have  failed  and  refused  on  demand  to  furnish  her 
any  information  touching  its  property,  or  solvency.  Un- 
der these  circumstances  it  would  not  be  equitable  to  com- 
pel her  to  make  an  unconditional  election  under  the  will, 
unless  she  had  information  that  she  would  receive  what 
she  had  elected. 

The  law  provides,  that  if,  in  ignorance  of  the  condition 
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of  tlie  estate,  she  were  to  elect  to  take  under  the  will  and 
subsequently  she  should  fail  to  realize  her  election,  it 
would  not  bar  her  right  to  dower.  Code,  §1766.  A  court 
of  equity,  then,  would  not  require  her  to  do  more  than 
she  has  agreed  to  do  under  the  statements  of  this  bill,  to 
accept  of  the  legacies,  on  condition  that  they  are  paid  to 
her.  She  cannot  be  required  to  elect  unconditionally  until 
she  is  made  acquainted  with  the  true  condition  of  the 
estate.  To  force  her  to  do  so,  might  result  not  only  in 
the  defeat  of  her  legacy,  but  also  of  her  legal  right  to 
dower  which  she  would  be  entitled  to,  notwithstanding 
the  insolvency  of  the  estate. 

3.  It  is  further  objected,  that  there  is  a  misjoinder  of 
defendants,  and  complainant  could  not  call  James  H. 
Johnston  to  account,  as  a  surviving  partner,  there  being  no 
privity  between  him  and  the  present  administrator.  The 
term  privity  denotes  "  mutual  and  successive  relation- 
ship to  the  same  rights  of  property."  i  Greenl.  Ev.,  590, 
228.  There  are  privies  in  estate,  privies  in  blood,  and 
privies  in  law.  The  last  class,  privies  in  law  are  desig- 
nated as  privies  in  representation,  as  executor  and  testa- 
tor, administrator  and  intestate.  Is  there  not  privity  in 
representation  here?  There  was  privity  between  the  ex- 
ecutor Johnston  and  the  testator.  Now  it  Johnston  resigns 
his  trust,  does   not  the  succeeding   representative  stand 
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same  bill  with  the  present  representative.  As  a  general 
rule  "creditors  cannot  sue  the  debtors  of  an  estate,  nor 
can  a  debtor  be  made  a  co-defendant  to  a  bill  at  the  in- 
stance of  a  creditor  against  an  executor,  unless  there  be 
collusion,  insolvency,  unwillingness  to  proceed  to  collect 
the  assets,  or  some  other  special  facts  to  warrant  it/* 
3  Kelly,  581. 

But  does  not  this  bill  set  forth  circumstances  to 
justify  a  departure  from  this  general  rule?  Is  it  not 
charged  that  Johnston,  the  former  executor,  has  violated 
his  trust  in  various  ways  ?  That  he  is  using  the  assets  of 
his  testator  to  the  advantage  alone  of  the  partnership,  and 
hypothecating  and  pledging  them  as  a  security  for  its 
debts;  that  he  has  sold  a  large  portion  of  the  personal 
estate,  and  converted  the  proceeds  to  his  own  use,  and  has 
failed  to  account  to  his  successor  for  the  same?  Is  there 
not  a  charge  of  combination  and  confederacy  between 
these  defendants  wrongfully  to  withhold  these  legacies 
from  complainant,  in  their  continued  refusal  to  furnish 
her  any  information  as  to  the  condition  of  the  estate,  and 
refusal  also  to  supply  her  wants,  which  the  testator  had 
so  liberally  provided  for  in  his  will  ?  Are  there  not  many 
other  statements  and  allegations  in  this  bill  that  clearly 
establish  a  purpose  on  the  part  of  these  respondents  to 
withhold  all  the  legacy  due  complainant  until  the  same  is 
coerced  by  law  ?  Under  this  statement  of  facts,  what 
court  of  equity  should  fail  to  entertain  jurisdiction  of  a 
bill  to  bring  both  of  these  respondents,  Johnston  and 
Duncan,  before  the  court,  the  one  to  give  an  account  of 
his  trust  when  the  same  was  in  his  keeping,  and  the  other 
also  to  answer  why  he  should  not  execute  the  will  of  his 
testator  by  satisfying  the  legacies  due  complainant  ? 
There  is  no  purpose,  as  we  understand  the  bill,  to  seek  a 
decree  against  Johnston  as  a  surviving  partner  in  favor  of 
complainant.  The  purpose  is  to  hold  him  responsible  for 
his  conduct  as  executor,  and  compel  him,  not  only  as  a 
surviving  partner,  but  as  executor,  to  fully  account  to  the 


SUPREME  COURT  OF  GEORGIA. 


present  executor,  and  for  the  present  executor  to  be  de- 
creed to  account  to  complainant. 

This  bill  is  not  filed  against  Johnston  alone  in  the  char- 
acter of  a  debtor  to  the  estate,  but  against  him  as  a 
former  representative  to  make  him  account  for  the  trust 
committed  to  him  in  conjunction  with  his  privy  in  law, 
the  present  representative,  to  whom,  of  course,  he  is  ac- 
countable, and  thus  through  him,  the  present  representa- 
tivc,  this  legatee  is  seeking  to  recover.  We  feel  fully  war- 
ranted in  holding  that  under  the  special  facts  stated  in 
this  bill,  the  complainant  is  entitled  to  bring  these  de- 
fendants. Johnston  and  Duncan,  before  the  court  without 
being  obnoxious  to  the  rule  as  laid  down  by  this  court  in 
3  Kelly,  581,  and  heretofore  quoted.  Holding,  as  we  do, 
that  there  is  equity  in  this  bill,  and  there  is  no  misjoinder 
of  parties,  and  that  a  court  of  equity  has  concurrent 
jurisdiction  in  such  a  cause,  and  that  all  the  rights  and 
equities  of  the  parties  can  be  more  fully  and  completely 
settled  in  such  a  court,  we  think  there  was  no  error  in 
the  judgment  of  the  court  overruling  the  demurrer.  As 
the  other  defendant  to  the  bilt,  Screven,  filed  no  excep- 
tion to  the  judgment  of  the  court  overruling  the  de- 
murrer, of  course  the  judgment  as  to  him  is  unaffected  by 
the  judgment  rendered  here. 

Let  the  ;'udf;ment  of  the  Court  below  be  aFRrmed. 
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Wills.     Legacies.     Before  Judge  Pottle.     Madison  Su- 
perior Court.     March  Term,  1 88 1. 

Beported  in  the  decision. 

J.  B.  ESTES  &  Son;  C.  B.  Henry,  by  brief,  for  plaintiff 
in  error. 

W.  G.  Johnson,  for  defendant. 

Speer,  Justice. 

Plaintiff  in  error  brought  suit  to  recover  a  legacy  al- 
leged to  be  due  under  the  will  of  testator. 

Upon  the  hearing,  all  the  questions  of  fact  being  ad-, 
mitted,  and  the  construction  of  a  certain  item  in  the  will 
of  testator  being  a  question  of  law  for  the  court,  it  was 
agreed  to  submit  the  same  to  Judge  Pottle  for  decision 
without  the  intervention  of  a  jury.  It  was  admitted  that 
the  testator,  Morassett  David,  died  in  1864;  that  his 
daughter,  Lucy  E.,  mentioned  in  the  fifth  item  of  his  will, 
was  married  to  James  P.  Hall,  plaintiff  in  error,  in  1866, 
became  of  age  in  December,  1866,  and  died  intestate  in 
1878,  leaving  as  her  heirs  at  law  her  husband,  plaintiff  in 
error,  and  two  children.  It  was  further  admitted  that  the 
two  negroes  mentioned  in  the  said  fifth  item  of  the  will 
of  Morassett  David  were  not  dead  at  the  time  Lucy  E. 
attained  her  majority,  but  were  living  and  duly  emanci- 
pated by  the  results  of  the  war. 

The  fifth  item  of  the  will  of  testator  is  as  follows:  **  I 
give  and  bequeath  unto  my  daughter,  Lucy  E.  David,  the 
following  negroes,  to-wit :  One  negro  girl  named  Sarah 
Jane,  which  I  value  to  her  at  $400.00 ;  and  one  negro 
boy  named  Solomon,  which  I  value  to  her  at  $400.00 ; 
also,  the  like  value  in  horse,  bridle  and  saddle,  bed  and 
furniture,  making  her  equal  with  the  older  children,  to  be 
delivered  to  her  by  executors  when  she  becomes  twenty- 
one  years  of  age,  or  marries ;  and  in  the  event  that  both 
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or  either  of  said  negroes  die  before  said  Lucy  becomes 
of  age,  then  and  in  that  event,  she  to  be  made  equal  with 
the  rest  of  my  children  out  of  my  estate." 

The  question  submitted  to  the  court  for  decision  was, 
whether  under  the  foregoing  facts  and  under  the  item  of 
the  will  set  forth.  James  P.  Hall  and  his  children,  as  the 
representatives  of  his  deceased  wife,  Lucy  E,,  are  en- 
titled to  have  and  receive  out  of  the  residuum  of  the 
estate  of  the  testator,  the  value  of  the  two  negroes,  Sarah 
Jane  and  Solomon,  bequeathed  to  Luc)'E.  David,  which, 
though  not  having  died,  were  emancipated  before  she 
attained  her  majority. 

On  ar^ment  had,  the  judge  held  that  the  negroes,  not 
ha\-ing  died  before  Luc>-  E.  attained  her  majority,  the 
title  to  the  same  had  vested  in  her  upon  the  death  of  the 
testator,  though  the  deliver)-  was  postponed  until  she 
attained  her  majority,  in  December,  1866.  and  that  the 
plaintitT  in  error  and  his  children  were  not  entitled  to  re- 
cover the  value  of  said  negroes,  since  the  loss  of  them 
35  property  was  not  occasioned  by  death,  but  by  emanci- 
pation, and  that  the  toss  fell  on  said  Luc>-  E.  David,  and 
not  upon  the  estate. 

To  this  judgment  the  plaintiff  in  error  excepted,  and 
assigns  the  same  as  error. 

**  The  first  thing  to  be  ascertained  in  the  construction 
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^^/^lU  itself  there  is  no  ambiguity,  it  is  solemnly  obligatory 
vipon  the  court.     In  this  case  we  see  no  ambiguity  of  any 
kind.     The  will  of  itself  is  clearly,  conclusively,  demon- 
strative of  the  intention  of  the  testator.     "  A  testator  is 
a.lways  presumed  to  use  the  words  in  which  he  expresses 
liimself  according  to  their  strict  and  primary  acceptation, 
unless  from  the  context  of  the  will  it  appears  he  has  used 
them   in  a  different  sense;  in  which   case  thp  sense  in 
vrhich  he  thus  appears  to  have  used  them,  will  be  the 
sense   in  which  they  are  to  be  construed."     8  Ga,,  34. 
Tested  by  this  rule  of  constiuction,  this  testator  clearly 
gave  to  his  daughter,  Lucy  E.,  the  two  negroes  named — 
the  title  to  the  same  passing  to  her  at  the  time  of  his 
death ;  but  the  delivery  to  be   postponed  until  she  became 
twenty-one  years  of  age,  or  married.    Annexed  to  this 
bequest  and   delivery  contemplated,  there  was  but  one 
condition,  to-wit,  **  and  in  the  event  that  both,  or  either, 
of   said   negroes  die  before  said  Lucy  becomes  of  age, 
then,  and  in  that  event,  she  is  to  be  made  equal  with  the 
rest  of  my  children,  out  of  my  estate.**     It  appears  from 
the  admitted  facts  that  neither  of  said  negroes  died  be- 
fore the  legatee  attained  her  majority,  but  were  living 
and  emancipated.     Against  the  loss  of  these  negroes  by 
emancipation  the  will  does  not  provide,  nor  does  it  indem- 
nify, in  such  loss,  the  legatee.  The  bequest  having  attached 
thereto  there  was   only  one  condition  that  would  give  a 
claim  to  this  legatee  for  reimbursement  out  of  the  estate, 
and  that  condition  not  having  occurred,it  is  not  the  duty  or 
in  the  power  of  courts  to  annexanother  condition  to  that 
contained  in  the  will.     To  do  so  would  be  to  make  a  will 
for  the  testator,  and  not  to  construe  the  one  he  has  made 
for  himself.     However  hardly  this  construction  may  bear 
upon  these  plaintiffs  in  error,  they  should  bear  in  mind 
that  a  like  calamity  of  loss  of  similar  property  bequeathed 
to  other  legatees  under  the  same  will  was  likewise  their 
portion.     We  see,  therefore,  no  error  in  the  judgment  of 
;tilhe  court,  holding  that  the  estate  was  not  liable  for  the 
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loss  of  these  negroes  occasioned  by  their  emancipation, 
under  the  bequest  in  this  will. 
,      4fiGa.,  25,  577;  38  lb.,  566;   12  lb.,  47  ;  i  Bailey  Eq. 
Rep.,  298;  8  Ga.,  36-37. 
Judgment  affirmed. 


Blackwell  vs.  The  State  of  Georgia. 

I,  In  a  crimiaal  case  the  place  at  which  the  prisoner's  leg  was  ampu- 
tated being'  a  material  point,  it  was  error  for  the  court  to  require 
him  to  make  profert  of  himself,  so  that  a  witness  could  see  him 
and  describe  bis  condition  to  tbe  jury.  A  defendant  in  a  criminal 
case  cannot  be  required  to  give  evidence  against  himself,  either  by 
acts  or  words. 

a.  To  state  to  the  jury  in  a  murder  case  that  it  was  conceded  that  the 
deceased  was  killed  with  a  pistol  was  error,  where  no  such  conces- 
sion was  made,  and  the  weapnn  used  was  a  material  question  in 
the  case.  That  the  defendant  denies  altogether  that  he  committed 
tbe  homicide,  does  not  admit  its  commission  in  the  manner  claimed 
by  the  state. 

Criminal  Law.     Evidence.     Charge  of  Court.     Before 
Judge  Pottle.     Elbert  Superior  Court.     March  Term, 


Reported  in  the  decision. 
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grounds,  as  set  forth  in  the  record,  which  was  overruled 
by  the  court,  and  defendant  below  excepted. 

The  evidence  upon  which  the  defendant  was  convicted 
was  wholly  and  entirely  circumstantial. 

The  third  ground  of  the  motion  for  new  trial  was  as 
follows : 

"  Because  the  court  erred  in  ordering  and  directing  the 
defendant  to  stand  up  fof  the  purpose  of  allowing  a  wit- 
ness for  the  state  then  on  the  stand,  to-wit,  R.  E.  Adams, 
to  see  and  testify  where  his  (defendant's)  leg  was  cut  off, 
and  in  admitting  the  testimony  based  on  said  inspection." 

The  fifth  ground  of  the  motion  was  as  follows: 

"Because  the  court  instructed  and  charged  the  jury 
that,  '  it  is  conceded  in  this  case  that  the  woman,  McMahan, 
is  dead,  it  is  conceded  that  she  was  sliot  with  a  pistol^  and 
came  to  her  death  by  a  pistol  shot,  and  the  only  question 
for  you  to  determine  is  who  did  the  killing,'  (no  such  ad- 
mission or  concession  having  been  made  by  the  defendant  ' 
or  his  counsel).  .  In  reference  to  this  fifth  ground  of  the 
motion,  the  court  certifies  thus  in  explanation :  "  This 
ground  does  not  appear  in  the  original  motion  which  was 
made  at  the  term  soon  after  the  conviction.  There  was 
no  word  said  expressly  conceding  that  the  death  was  caused 
by  a  pistol  sliot^  but  the  whole  defense  and  argument  went 
to  the  point  that  the  defendant  did  not  do  tlu  killing.  I 
so  understood  the  counsel.  No  point  was  made  upon  the 
tnode  of  her  death.  When  the  charge  was  read  to  the 
jury,  counsel  did  not  call  the  attention  of  the  court  to 
that  part  of  the  charge.  If  I  had  misconstrued  them  I 
would  have  gladly  recalled  the  remark,  if  my  attention 
had  been  called  to  it.  I  had  the  impression  from  the  gen- 
eral  line  of  the  defense  that  such  was  conceded.*  '* 

I.  In  reference  to  the  third  ground  of  the  motion,,  it  ap- 
pears that  R.  E.  Adams,  a  witness  for  the  state,  was  being 
examined,  who,  as  appears  in  the  record,  was  testifying  as 
to  tracks  and  impressions,  as  they  appear  to  have  been 
made  on  the  ground  at  and  near  the  house  at  which  the 
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deceased  was  slain  the  night  before.  He  said :  "  The 
track  we  saw  was  left  foot  of  man,  and  like  he  was  on  his 
knee  of  other  leg ;  I  saw  where  he  got  on  the  horse ; 
there  were  three  places  where  he  had  mired  about  six 
inches;  we  tracked  the  horse  on  out  and  found  where  it 
Jiad  run  up  against  a  chestnut  limb  ;  I  knew  the  defend- 
ant ;  I  knew  the  defendant,  Allen  Blackwell ;  his  right  leg 
is  cut  off ;  he  has  a  left  foot,  but  no  right  foot ;  (apron  pro- 
duced) ;  that  is  a  part  of  an  apron  such  as  shoemakers 
generally  wear  (the  apron  produced  was  a  piece  of  old. 
striped  cloth,  about  one-third  or  one-half  yard  long,  with 
a  string  at  upper  end  long  enough  to  go  around  a  man's 
neck) ;  shoemakers  generally  wear  aprons  from  materia 
of  that  sort ;  the  death  occurred  in  Elbert  county.  Ques- 
tion (by  the  court) :  How  muck  of  his  leg  has  t  lie  prisoner 
had  cut  off?  Ans.  I  don't  know  sir;  1  just  know  he  is 
one-legged  ;  /  can't  see"  (Here,  by  order  of  the  court,  the 
prisoner  stood  up  and  showed  his  leg,  and  then  witness 
answered  :)  "  His  leg  is  cut  off  below  the  knee." 

The  testimony  thus  quoted  makes  it  clear  that  a  por- 
tion of  this  testimony,  thu5  allowed  to  be  given  by  the 
witness  against  the  prisoner,  was  in  consequence  of  the 
order  and  command oi  the  court  in  directing  the  prisoner 
"  to  stand  up"  before  the  jury  that  the  witness  might  be 
enabled,  from  inspection,  to  testify  as  to  the  character  and 
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sassin  had  but  one  leg^  but  the  character  of  the  other  print 
on  the  ground  depended  materially  upon  the  character  of 
the  amputation  of  the  other  limb,  and  it  no  doubt  was  to 
establish  the  correspondence  between  the  amputated  limb 
of  prisoner  and  the  signs  on  the  ground,  as  testified  to  by 
the  witness,  that  influenced  the  court  to  order  prisoner  to 
make  profert  of  his  limb  to  the  witness  testifying  and 
necessarily  to  the  jury. 

In  the  case  of  Day  vs.  The  State^  63  Ga,y  669,  this  court 
held :  "  Evidence  that  a  witness  forcibly  placed  defendant's 
foot  in  certain  tracks  near  the  scene  of  the  burglary,  and 
that  they  were  of  the  same  size,  is  not  admissible''  A 
defendant  cannot  be  r^w/^///rf  to  criminate  himself  by  acts 
or  words."  The  court  say :  **  By  the  constitution  of  this 
state  no  person  shall  be  compelled  to  give  testimony  tend- 
ing  in  any  manner  to  criminate  himself ;  nor  can  one,  by 
force,  compel  another  against  his  consent  to  put  his  foot 
in  a  shoe-track,  for  the  purpose  of  using  it  as  evidence 
against  him  on  the  criminal  side  of  the  court.*' 

In  the  case  of  State  vs.  Jacobs,  5  N.  C.  Rep.,  259,  the 
court  says:  "  A  judge  has  not  the  right  to  compel  a  de- 
fendant in  a  criminal  prosecution  to  exhibit  himself  to 
the  inspection  of  the  jury  for  the  purpose  of  enabling 
them  to  determine  his  status  as  a  free  negro." 

So  in  the  case  of  Stokes  vs.  State,  30  Amer.  Rep.,  7^?, 
the  court  held:  "  On  an  accusation  of  murder,  it  being 
claimed  that  certain  footprints  were  those  of  the  prisoner, 
the  prosecuting  attorney  brought  a  pan  of  mud  into  court 
and  placed  it  in  front  of  the  jury,  and  having  proved  that 
the  mud  in  the  pan  was  about  as  soft  as  that  where  the 
tracks  were  found,  called  on  the  prisoner  to  put  his  foot 
in  the  mud  in  the  pan.  On  objection,  the  court  instructed 
the  prisoner  that  it  was  optional  with  him  whether  he 
would  comply.  The  prisoner  refused,  and  the  court  in- 
structed the  jury  that  his  refusal  was  not  to  be  taken 
against  him.  The  prisoner  being  convicted,  luld  he  was 
entitled  to  a  new  trial''  See  also  74  N.  C,  646 ;  2 1  Am. 
*    Rep.,  493 ;  33  lb.,  S40. 
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2.  Was  there  error  in  stating  to  the  jury  in  the  charge, 
as  set  forth  in  the  Bfth  ground  of  the  motion,  "  It  is 
conceded  in  this  case  that  theTvoman,  Caroline  McMahan, 
is  dead,  it  is  conceded  that  she  was  slot  with  a  pistol,  and 
the  only  question  for  you  to  determine  is,  who  did  the 
killing?" 

The  only  evidence  on  this  subject  as  appears  in  the 
record  as  to  the  implement  used  in  shooting  deceased  was 
the  testimony  of  the  witness,  Katie  Henry,  who  was  with 
deceased  at  the  time.  They  were  engaged  at  the  time  at 
night  in  work  on  a  quilt. 

Katie  Henry  testified  :  "Aunt  Sukey  went  round  to 
make  up  a  light ;  while  she  was  there  a  pistol  or  gun  shot 
off,  and  Caroline  (deceased)  fell  under  the  quilt ;  I  saw  the 
flash  of  the  pistol ;  she  fell  as  soon  as  1  heard  the  report." 

Roebuck  testified  he  was  present ;  she  was  shot  about 
9  or  10  o'clock  at  night ;  she  was  shot  with  a  pistol  or  a 
gun  one — a  rifle — it  shot  a  ball. 

In  the  absence  of  all  other  testimony,  and  in  the  absence 
of  any  admission  by  prisoner  or  his  counsel  that  the  kill- 
ing was  done  with  a  pistol,  was  there  error  in  the  court 
instructing  the  jury  "that  it  was  a  conceded  fact  deceased 
was  shot  with  a  pistol?"  The  court,  in  his  explanatory 
note  to  this  ground,  says ;  "  There  was  no  word  said  ex- 
pressly  conceding  that  the  death  was  caused   by  a  pistol 
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counsel  that  the  killing  was  done  with  a  pistol  pointed, 
Avith  startling  significance,  to  the  prisoner  as  the  murderer, 
taken  in  connection  with  the  other  circumstances  proved. 
Next  morning  after  the  killing  his  house  and  trunk  are 
searched,  and  a  pistol  is  found  in  his  trunk  with  one  barrel 
recently  discharged,  the  other  barrels  not  loaded  except 
one,  and  all  these  rusty  except  the  barrel  recently  dis- 
charged. 

To  tell  the  jury  that  defendant  admitted  deceased "wks 
killed  with  a  pistol,  when  no  one  could  have  known  in  the 
dark,  but  the  assassin,  the  weapon  used,  and  then  to  prove 
the  prisoner  was  in  possession  of  a  pistol  recently  fired  off 
in  one  of  its  barrels,  and  all  the  other  facts  that  point  so 
significantly  to  his  guilt,  was  to  leave  scarcely  a  hope  for 
any  other  verdict  but  the  one  rendered.  How  much 
this  **  admitted  concession "  stated  by  the  court  may 
have  influenced  the  verdict  we  cannot  tell.  It  formed  a 
most  important  link  in  the  damaging  circumstances  that 
point  so  strongly  to  defendant's  guilt.  We  cannot  have, 
nor  do  we  express,  any  sympathy  for  this  dark  assassina- 
tion. We  will  not  say  the  verdict  rendered  was  not  abun- 
dantly sustained  by  the  testimony,  but  we  are  constrained 
to  rule  that  the  same  was  not  rendered  upon  a  fair  and 
impartial  trial  u?tder  the  law.  The  errors  of  law  constrain 
us  to  order  a  rehearing.  Better  that  the  vindication  of 
outraged  justice  be  postponed  for  a  season  than  that  a 
human  being,  however  deeply  stained  with  crime,  be  con- 
victed and  punished  contrary  to  law. 

It  is  the  duty,  of  courts  to  hold  over  every  citizen, 
however  humble,  when  arraigned  for  crime,  the  broad  aegis 
of  the  law,  and  to  see  to  it  that  he  has  the  full  measure 
of  its  humane  protection  until,  on  a  fair  and  impartial 
trial,  under  its  rules,  he  has  been  duly  convicted. 

Let  the  judgment  of  the  court  below  be  reversed  on 
the  ground  that  the  court  erred  in  refusing  a  new  trial. 
Judgment  reversed. 
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Buck,  administrator,  vs.  JOHNSON,  administrator. 

Without  statutory  permission  foreign  administrators  have  no  standing 
in  Georgia  to  enforce  the  rights  of  their  intestates.  By  §§2,614 
and  3,615  °f  'lie  Code  permission  is  granted  to  them  to  sue  :n  the 
courts  of  this  state  on  condition,  that  pending  the  action  they  will 
file  a  properly  authenticated  uemplicalion  of  their  letters  ol  ad- 
minbtration.  A  failure  to  do  so  is  good  ground  for  a  non-suit  at 
the  close  of  the  plaintiff's  case. 

(«.)  That  a  foreign  judgment  was  recovered  by  one  as  administrator, 
and  is  conclusive  of  the  fact  of  administration,  will  not  avoid  the 
statutory  condition  upon  which  foreign  adraioistrators  are  allowed 
to  sue  in  the  courts  of  this  state. 

Administratbrs  and  Executors.  Non-suit.  Judgments. 
Before  Judge  Mershon.  Wayne  Superior  Court.  March 
Term,  1881. 

Reported  in  the  decision. 

Symmes  &  Atkinson,  by  Jackson  &  Lumpkin  ;  Ira 
E,  Smith,  for  plaintiff  in  error. 

GoOBYEAR,  Harris  &  Kay,  for  defendant 

Speer,  Justice. 
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sued  for.  To  the  introduction  of  this  record  defendant 
objected,  which  was  overruled  by  the  court.  The  plain- 
tiff having  closed  his  case,  counsel  for  defendant  moved  a 
non-suit,  on  the  ground  that  it  appeared  that  plaintiff 
below  had  commenced  his  action  in  this  case  as  a  foreign 
administrator  seeking  to  recover  upon  letters  of  adminis- 
tration granted  to  him  in  the  state  of  North  Carolina  on 
the  estate  of  his  intestate  who  had  died  there,  and  that 
he  had  failed,  pending  the  action,  to  file  with  the  clerk  of 
the  court  a  properly  authenticated  exemplification  of  his 
letters  of  administration  to  become  a  part  of  the  record,, 
as  required  by  sections  2614  and  2615  of  the  Code  of 
this  state,  which  motion  the  court  overruled  and  defend- 
ant excepted. 

Plaintiff  having  recovered  a  verdict,  the  defendant  be- 
low made  a  motion  for  a  new  trial  on  various  grounds,  as 
set  forth  in  the  record,  and  among  others  alleging  error  in 
the  court's  refusing  to  sustain  a  non-suit  of  plaintiff's  cause 
for  the  reason  stated. 

Code,  section  2614,  declares :  "When  a  person  at  the 
time  of  his  death  is  domiciled  in  another  state,  and  ad- 
iQinistration  is  there  regularly  granted  on  his  estate,  either 
to  an  executor  or  administrator,  such  executor  or  admin- 
istrator, if  there  be  none  appointed  in  this  state,  may  in- 
stitute his  suit  in  any  court  in  this  state  to  enforce  any 
right  of  action  or  recover  any  property  belonging  to  the 
deceased  or  accruing  to  his  representative  as  such." 

The  next  section  declares:  "Pending  the  action  a  prop- 
erly authenticated  exemplification  of  the  letters  testa- 
mentary or  of  administration  shall  be  filed  with  the  clerk  of 
the  court,  to  become  a  part  of  the  record,  provided  the 
cause  is  pending  in  a  court  of  record." 

Under  these  sections  of    the    Code  we  think,  before 

the    plaintiff   below   was  entitled  to  recover,  he  should 

have  filedy  as  required  by  the  statute,  "an  authenticated  ex- 

empUficatlon    of  his  letters,"    and    failing  to  do  so,  on 

.:  *      closing  his  case,  that  defendant's  motion  to  non-suit  was 
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proper,  and  should  have  been  sustained  by  the  court 
below. 

It  is  insisted  by  defendant  in  error  that  inasmuch  as 
the  judgment  sought  to  be  recovered  on  was  in  favor  of 
plaintiff  as  administrator,  that  this  was  sufficient  authen- 
tication of  his  representative  character,  and  there  was 
no  need  to  produce  evidence  of  that  fact  aliunde.  The 
reply  is,  the  statute  has  permitted  these  suits  in  behalf  of 
foreign  representatives  to  be  instituted  on  condition  that 
"a  properly  authenticated  exemplification  of  the  letters 
be  filed,"  etc.,  and  it  is  not  for  the  courts  to  dispense  with 
a  condition  that  the  statute  has  imposed.  It  is  but  an  act 
of  comity  for  the  state  to  open  its  courts,  so  as  to  allow 
one  clothed  with  power  from  a  foreign  authority  to  enter 
to  assert  the  rights  of  his  testator  or  intestate ;  having 
done  so,  it  is  not  an  unreasonable  rule  that  she  should  re- 
quire such  foreign  representative  to  produce  properly 
authenticated  evidence  of  the  character  in  which  he  ap- 
pears, for  the  safety  and  protection  of  its  own  citizens. 

This  view  and  construction  of  these  sections  of  the 
Code  are  but  a  re-affirmance  of  like  rulings,  made  by  this 
court,  on  the  same  sections  as  found  in  32  Ga.,  260,  and 
55  Ga.,  254. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Reported  in  the  decision. 

Blandford  &  Thornton,  for  plaintiffs  in  error. 

S.   B.   Hatcher  ;  Peabody  &  Brannon,  for  defend- 
ants. 

Speer,  Justice. 

Blandford  &  Thornton  obtained  a  judgment  against  Al- 
len C.  McGeheeon  the  20th  December,  1877,  on  which  a 
fi.fa.xssutA  on  31st  December,  1877,  and  which  they 
caused  to  be  levied  on  a  certain  brick  store-house  in  the 
city  of  Columbus,  as  the  property  of  defendant.  To 
this  property  the  defendant  in  Ji.  fa,^  as  trustee  of  his 
wife,  I,.  V.  McGehee,  and  children,  interposed  his  claim. 
On  the  filing  and  joining  issue  on  said  levy  and  claim, 
plaintiffs  in  Ji.  fa.  filed  their  equitable  plea  in  aid  of  their 
levy,  in  which  they  aver  "  that  the  judgment  on  which 
the  Ji,  fa.  issued  and  is  now  levied  was  rendered  for  ser- 
vices as  attorneys  at  law  by  plaintiffs  in  defending  and 
prosecuting  and  representing  the  defendant,  Allen  C.  Mc- 
Gehee, in  several  actions  brought  to  the  superior  court  of 
said  county,one  claiming  $1,500.00  and  two  others  claiming 
three  thousand  dollars,  and  which  claims  were  anterior  to 
the  voluntary  deed  made  by  defendant  to  his  wife  and 
children,  (under  which  they  now  claim,)  and  which  em- 
braced  all  of  defendant's  property,  and  rendered  him  insol- 
vent. That  if  there  had  been  a  recovery  on  said  claims, 
the  property  levied  on  would  have  been  subject  thereto, 
and  the  services  therefore  rendered  by  plaintiffs  were  in 
fact  rendered  for  said  trust  estate.  That  at  the  time  of 
their  employment  defendant  in  Ji,  Ja,  was  in  possession 
of  said  property  levied  on.  That  the  voluntary  deed  pur- 
ports to  have  been  made  27th  day  of  September,  1869, 
and  plaintiffs  were  employed  ist  January,  1870,  without 
any  knowledge  of  said  deed,  and  were  never  informed  of 
it,  either  by  defendant  or  the  cestui  que  trusty  and  if  they 
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id  been  so  informed,  they  would  not  have  rendered  said 
irvice.  They  ask  that  the  defendant  be  declared  a  trus- 
ee  in  their  employment,  and  said  property  be  made  sub- 
ect  to  the  said  execution." 

To  this  equitable  plea  claimant  demurred,  which  de- 
murrer was  sustained  by  the  court,  and  plaintiffs  in  error 
excepted. 

It  appears  from  the  case  made  by  plaintiffs  in  this  rec- 
ord that  they  were  the  attorneys  at  law  representing  the 
defendant  in  fi,  fa.  in  prosecuting  and  defending  for  him 
certain  claims  and  suits  against  him  in  the  superior  court 
of  the  county ;  that  prior  to  their  employment,  which  was 
on  the  1st  day  January,  1870,  the  defendant,  on  the  27th 
day  of  September,  1869,  executed  a  voluntary  deed  to 
this  property  levied  on  to  his  wife  and  children,  the  claim* 
ants  in  this  case,  and  it  is  averred  it  was  a  voluntary  deed, 
conveying  the  whole  of  his  estate. 

They  further  claim  that  without  any  knowledge  of  this 
deed  they  rendered  services  to  the  defendant  in  Ji.  fa. 
which  resulted  in  a  benefit  to  the  trust  estate.  They  seek 
to  have  the  defendant  declared  a  trustee  for  the  property 
for  their  benefit,  and  that  it  may  be  made  subject  to  their 
debt. 
Was  the  court  right  in  dismissing  the  plea  on  demurrer? 
oposed  to  subject  the  property  because  thf 
as  to  the  plaintiffs,  thei 
!in  clair 
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Our  claim  laws  afford  a  statutory  remedy  for  a  special 
case.      They  are    sui   generis.      An    officer   seizes   and 
threatens  to  sell  a  tract  of  land  by  virtue  of  an  execution 
against  A. ;  B.  claims  it  and  interposes  his  affidavit  that 
it  is  not  the  property  of  defendant,  but  is  his  property  ; 
and  this  is  the  issue  that  is  tendered  on  the  trial,  is  the 
land  subject  or  not  subject  to  the  fi.  fa.  f    And  now  the 
plaintiff  rejoins,  and  says  ''it  may  be  true  that  the  property 
levied  on  is  not  subject  to  thisyf.yb.,  but,  nevertheless, 
I    ann    entitled   to   have   my  judgment   satisfied.     I  ren- 
dered the  service  which  relieved  this  property  from  peril, 
and  though  I  made  no  contract  with  the  owner,  though 
my  contract  alone  for  services  was  with  the  defendant,  yet 
I  ask  a  court  of  equity  to  come  to  my  relief  and  render 
me  a  judgment  that  will  meet  the  exigencies  of  my  case." 
It  is  true  the  Code,  §3027,  expressly  permits  any  suitor  to 
set  up  on  the  law  side  of  our  superior  court  an  equitable 
cause  of  action,  and  directs  the  court  so  to  mould  its  pro- 
ceedings as  to  give  effect  to  this  right ;  but  we  are  not 
prepared  to  hold  that  such  an  anomaly  is  allowable  as 
the  grafting  of    an    equitable    or    common    law    cause 
of  action  upon  an  issue  of  subject  or  not  subject,  and 
which    seeks    to    reform   or   alter  the  judgment  under 
which  the  case  is  proceeding,  or  seeks  to  recover  a  new 
and  different  judgment  in  a  manner  not  provided  for  by 
law. 

If  these  plaintiffs  insist  that  the  voluntary  deed  is  fraud- 
ulent and  void  as  to  them,  they  can  test  this  question 
fully  and  completely  under  the  usual  issue  tendered  in 
claim  cases.     If  they  insist  the  land,  though  trust  prop- 
erty, should  be  subjected  because  their  judgment  was  for 
ervices  rendered  either  the  property  or  the   cestui  que 
nistSf  then  the  statute  affords  an  ample  remedy  at  law 
>  sue  and  recover  all  that  is  due.     Code,  §3378  ;  47  Ga,, 
<5.     They  cannot  say,  "if  our  judgment  has  no  lien  on 
is  land,  now  we  ask  the  court  to  let  us  recover  one  that 
U  have  a  lien."    Another  procedure  we  think  essential 
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to  the  assertion  of  such  a  right.  A  judgment  is  the  final 
result  of  pleadings,  evidence  and  law  in  the  case.  Here 
it  is  sought  to  be  made  the  fruitful  germ  from  which  shall 
spring  new  causes  of  action  that  will  unsettle  what  has 
been  settled,  and  in  the  future  will  render  the  "  finality  of 
a  judgment "  a  myth  and  not  a  reality. 

We  think  therefore  the  judgment  of  the  court  was 
right  in  sustaining  this  demurrer.  It  was  not  gerraain  to 
the  issue.  By  it  the  plaintiffs  admitted  the  land  was  not, 
as  the  judgment  was  rendered,  sut>ject  to  their  fi.  fa.,  and 
were  admitting  themselves  out  of  court,  unless  the  court 
would  allow  them  to  institute  a  new  cause  of  action  against 
a  new  party,  and  recover  a  diHerent  judgment.  Liberal 
as  the  law  is  in  the  allowance  of  amendments  to  plead- 
ings, we  think  this  stretches  beyond  the  letter  or  spirit  of 
the  most  liberal  rule  of  pleading.  In  claim  cases  both  par- 
ties may  amend  their  pleadings  by  special  equitable  pleas, 
but  these  equities  set  up  must  go  to  illustrate  the  issue, 
either  the  authority  of  the  officer  who  le\-ies,  or  that  the 
land  is  subject  to  the  lien,  or  the  converse  of  this  propo- 
sition. 

^  Neither  party  can  set  up  a  new  and  distinct  issue — as, 
that  one  owes  the  other — or,  that  if  the  judgment  is  not 
a  lien,  some  other  paper  or  parol  contract  does  give  him 
a  lien  en  ■.he  „in  j.  2l;l1   if  ht:  hjf  ■:  j;  -  .  ■..     .n  a    :.-.T;-.-to 
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1.  Neither  a  legal  nor  an  equitable  amendment  which  sets  out  a  new 
cause  of  action  and  requires  new  parties  can  bo  made  to  an  action 
at  law. 

(a).  An  action  of  complaint  for  land  cannot  be  amended  by  alleging 
that  the  land  belonged  to  an  estate  of  which  the  plaintiff  was  a 
distributee ;  that  the  administrator  sold  it  in  1864,  and  had  it  bought 
in  for  himself;  that  the  present  holder  claims  under  the  administra- 
tor, and  knew  of  this  sale,  that  the  administrator  obtained  a  final 
receipt  from  the  plaintiff  by  fraudulent  statements,  with  a  prayer 
to.  set  aside  the  sale  and  cancel  the  deeds  under  it. 

iff),  A  purchase  by  an  administrator  at  his  own  sale  is  voidable,  not 
void. 

2.  Where  suit  was  brought  in  18^  on  a  cause  of  action  which  ap- 
peared by  amendment  to  have  arisen  prior  to  June  ist,  1865,  it  must 
appear  that  the  plaintiff  was  under  some  disability,  or  came  within 
some  exception  to  the  act  of  1869,  and  brought  suit  within  proper 
time  after  the  same  was  removed. 

(<t).  Fraud  in  which  the  defendant  to  an  action,  on  its  face  barred  by 
the  statute,  was  in  no  way  concerned,  will  not  operate  as  a  relief 
from  such  bar. 

Amendments.  Equity.  Aministrators  and  Executors. 
Fraud.  Before  Judge  WiLLlS.  Harris  Superior  Court- 
April  Term,  1881. 

Reported  in  the  decision. 

Porter  Ingram,  for  plaintiff  in  error. 

James  M.  Mobley;  Peabody  &  Brannon,  for  de- 
fendant. 

Crawford,  Justice. 

The  plaintiff  in  this  case  brought  her  action  of  com- 
plaint for  land  against  the  defendant  in  the  ordinary 
statutory  form.  At  the  second  term  thereafter  a  paper, 
designated  an  equitable  amendment,  was  filed. 
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The  allegations  therein  were,  that  the  father  of  the  pUin- 
tiff  died  in  l86i  leaving  a  widow  and  five  children,  two  of 
which  heirs  had  since  died,  leaving  only  four  who  were 
interested  in  the  land  sued  for.  That  R.  £.  Kennon, 
who  married  one  of  the  heirs,  administered  on  the  estate, 
and  in  1864  sold  the  land,  and  procured  one  Hunt  to  buy 
it  in  for  him.  That  the  said  sale  was  therefore  void,  and 
the  defendant  had  knowledge  of  these  facts.  It  was  fur- 
ther alleged,  that  in  1866  she  removed  with  the  said  Ken- 
non to  the  county  of  Clay,  and  there  resided  with  him 
until  she  became  of  age.  He  being  desirous  of  closing 
up  his  administration  upon  the  estate  of  her  father,  re- 
quested her  to  give  him  a  final  receipt  in  settlement  of 
her  interest  therein,  stating  that  he  had  nothing  with 
which  to  pay  her,  and  having  faith  and  confidence  in  him 
she  did  so.  Owing  to  her  youth  and  her  residence  in  the 
said  county  of  Clay,  she  knew  nothing  about  the  manner 
in  which  the  land  had  been  sold  until  a  short  time  before 
the  filing  of  her  action  of  complaint.  And  having  no 
means  of  ever  recovering  any  thing,  from  her  father's  estate, 
except  by  this  equitable  action  against  the  defendant  for 
her  share  in  this  land,  she  now  elects  to  claim  the  same, 
and  asks  to  set  aside  the  sale  as  being  null  and  void,  and 
praying  that  a  decree  for  the  sale  thereof  be  had,  and  that 
one  fourth  of  the  proceeds  be  paid  over  to  her. 
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the  proceeds  be  paid  over  to  her,  and  all  of  which  was  to 
be  done  with  no  party  except  the  defendant,  who  is  not 
charged  in  law  with  meeting  these  new  issues,  and  grounds 
of  equitable  right  so  set  forth. 

No  amendment  to  a  common  law  suit,  which  adds  a 
new  and  distinct  cause  of  action,  or  requires  new  and  dis- 
tinct parties,  will  be  allowed.     Code,  §3480;  53  Ga,^  270; 

59  /*•.  357. 

2.  It  further  appears  by  this  amendment  that  the  cause 

of  action  arose  prior  to  June  ist,  1865,  and  is  therefore 
barred  by  the  act  of  1869,  unless  it  had  been  made  affirm- 
atively to  appear  that  the  plaintiff  was  under  disability, 
and  that  the  action  was  commenced  within  the  time  pre- 
scribed by  law  after  the  removal  of  such  disability,  which 
was  not  done.  But  it  is  urged  on  the  argument  that  the 
sale  of  the  land  was  null  and  void,  and  therefore  a  fraud 
on  the  plaintiff,  of  which  she  had  no  knowledge  until  a 
short  time  before  the  suit  was  brought.  Whatsoever  of 
fraud  may  have  been  charged  was  not  against  the  defend- 
ant, nor  is  it  even  alleged  that  there  was  any  collusion 
between  the  administrator  and  Hunt,  the  first  purchaser, 
to  bid  in  the  land  for  less  than  its  value,  or  any  combina- 
tion or  purpose  to  defraud  her  of  her  rights.  The  entire 
complaint  rests  upon  the  fact  alone  that  Hunt  was  to 
buy  the  land  for  the  administrator,  which  does  not  make 
the  sale  void  but  voidable  only. 

We  hold  that  the  court  committed  no  error  in  sustain- 
ing the  demurrer  and  refusing  the  amendment. 

Judgment  affirmed. 

V  67—7 


ik. 
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MOSELY  Vi.  MOSELY. 

While  lapse  of  time  between  the  occurrence  of  a  ground  for  diTorcc 
and  the  application  therefor  may  be  considered  by  the  jury,  and  if 
not  satisfactorily  explained  may  be  good  ground  for  refusing  the 
divorce,  yet  the  statute  of  limitations  does  not  apply  to  bar  such 
actions. 

(a).  Especially  would  the  statute  not  apply  to  the  g^otind  of  willful 
and  continued  desertion. 

Husband  and  Wife.  Divorce.  Statute  of  Limitations. 
Before  Judge  Pate,  Montgomery  Superior  Court.  April 
Term,  1 881. 

Reported  in  the  decision. 

JosEPHus  Camp;  Garrard  &  Meldrim,  for  plaintiff 
in  error. 

Roberts  &  De  Lacy;  J.  M.  Stubbs;  D.  B.  Cheney, 
for  defendant. 

Speer,  Justice. 

Annie  Mosely  brought  her  libel  for  divorce  against  C. 
A.  Mosely  to  the  superior  court  of  Montgomery  county, 

1  the  iSth  of  Oct 


^ 
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poverty  they  have  grown  up  in  ignorance  and  idleness. 
She  further  alleges  that  about  the  time  aforesaid  the  said 
Clement  A.  did  willfully  and  without  cause  desert  the 
petitioner  about  the  9th  of  May,  1855,  and  has  continued 
said  desertion  ever  since,  and  she  says  she  has  not  asso- 
ciated or  cohabited  with  her  husband  since  the  time  of 
said  desertion,  9th  May,  1855.  She  further  alleges  that 
about  the  time  aforesaid  the  said  Clement  A.  did  take 
into  his  house,  and,  in  open  violation  of  the  law  and  his 
obligation  to  pe«:itioner,  commit  the  crime  of  adultery 
and  fornication  with  one  Mary  McDaniel,  a  woman  in 
disrepute."- 

Whereupon  she  brings  her  suit,  etc. 

To  this  libel  of  plaintiff,  defendant  by  his  counsel  de- 
murred, ore  tenus,  and  for  cause  of  demurrer  said,  "that 
the  plaintiff's  right  of  action  for  divorce  and  application 
for  temporary  alimony  and  counsel  fees  are  barred  by  the 
statute  of  limitations."  By  consent  of  counsel  and  order 
in  term  the  question  of  the  demurrer  to  petitioner's  libel 
was  postponed  to  be  heard  in  vacation  by  the  judge. 

On  the  hearing  thereof  the  court  overruled  the  demurrer 
and  the  defendant  below  excepted. 

The  question  is  thus  presented,  whether  the  statute  of 
limitations  is  applicable  to  divorce  suits  under  the  laws 
of  this  state. 

To  determine  this  question  it  will  be  well  to  inquire 
into  the  early  history  of  this  character  of  proceeding, 
with  a  view  of  tracing  the  rules  and  practice  that  have 
obtained  in  the  courts  that  took  cognizance  of  such  causes. 

•*In  England  *all  matrimonial  causes'  are  heard  in  the 
ecclesiastical  courts.  These  are  the  courts  of  the  arch- 
bishop,  bishop,  and  other  functionaries  of  the  church,  by 
whom  instead  of  the  crown  their  judges  are  commissioned. 
Yet  in  effect  it  is  from  the  same  source  as  the  lay  tribu- 
nals, since  the  king  is  the  head  and  supreme  governor  of 
the  church.  Matrimonial  causes  fell  naturally  within  this 
jurisdictioh  of  the  spiritual  courts,  because  mam^^^  >wa.% 
^^Sm  regarded  as  one  of  the  sacraments  of  the  cViutcYvr 
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But  these  ecclesiastical  courts  of  England  are  regular 
tribunals,  proceeding  under  the  authority  of  the  crown 
and  parliament,  and  hence  it  follows  that  the  law  admin- 
istered in  those  courts  is  a  part  of  the  general  law  of  the 
country,  not  technically  indeed  termed  "the  common 
law,"  but  still  a  part  of  the  law  of  the  land,  and  is  some, 
times  denominated  "  a  branch  of  the  common  law/*  Bishop 
on  Marriage  and  Divorce,  Sec.  1-9.  In  Head  vs.  Head^ 
2  Kelly^  191,  this  court  held  "until  the  adoption  of  the 
constitution  of  1798  and  the  passage  of  the  act  of  1802, 
to  carry  into  effect  an  article  of  that  constitution  on  this 
subject,"  no  court  in  Georgia  had  any  authority  to  hear 
divorce  cases — and  that  article  limited  the  courts  to  grant- 
ing divorces  upon  "  legal  principles,"  which  was  construed 
to  mean  the  law  of  the  state  at  the  adoption  of  the  con- 
stitution. The  court  further  held  that  as  there  had  been 
no  previous  colonial  or  state  legislation  on  the  subject, 
that  branch  of  the  common  law  known  as  the  "  ecclesias. 
tical  law  "  was  then  the  law  of  this  state,  and  so  became 
by  the  force  of  the  words  of  that  constitution. 

The  jurisdiction  and  trial  of  divorce  suits  having  been 
thus,  as  "  ecclesiastical  law,"  transplanted  into  our  system 
of  laws  by  the  constitution  of  1798,  and  the  statute  in 
pursuance  thereof,  we  are  to  look  to  the  rules  and  prac- 
tice of  the  ecclesiastical  courts  of  England,  in  the  absence 
of  statutory  regulation,  for  our  guide,  and  precedents 
touching  "  matrimonial  causes "  in  our  courts  of  law. 
What  was  the  rule,  and  so  far  as  we  have  been  able  to 
discover,  what  continues  to  be  the  rule  in  the  English 
ecclesiastical  courts  on  the  subject  of  lapse  of  tinfie  in 
divorce  suits.  Mr.  Bishop  in  his  admirable  work  on  Mar- 
riage and  Divorce,  says :  "  A  remaining  defence  in  suits 
for  divorce  is  the  lapse  of  time  since  the  offence  complained 
of  was  committed.  In  England,  however,  there  is  no 
statute  of  limitations  applicable  to  these  suits,  and  the 
courts  have  never  laid  down  any  analagous  rule ;  mere  de- 
lay is  not  therefore  itself  a  bar.  Yet  it  may  furnish  strong 
evidence  of  a  condonation  or  counvvatvc^ "  and  it  may 
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demand  a  full  and  satisfactory  explanation  of  this  delay 
to  rebut  this  presumption.  Bishop  on  M.  and  D.,  sec- 
tion 410  (second  edition),  and  authorities  there  cited. 

Where  there  has  been  such  a  delay  as  operates  prima 
facie  against  a  party  he  is  at  liberty  to  explain  it.  lb,,  412. 
In  the  English  practice  the  plaintiff  sometimes  introduces 
into  his  libel  articles  to  account  for  his  delay  in  institu- 
ting his  suit,  but  it  is  not  necessary  to  examine  witnesses 
upon  such  articles  unless  the  defence  is  such  as  to  require 
him  to  justify  his  conduct.  *'  It  is  true,  that  in  some  of 
the  states  there  are  statutes  that,  either  expressly  or  by 
implication,  limit  the  period  within  which  after  the  discov- 
ery of  the  offence  the  suit  must  in  all  cases  be  brought. 
Such  a  statute  operates  as  an  absolute  bar."  2  Barb.  C. 
R.  309.  In  Neyv  York,  the  statute  is  fixed  at  five  years, 
in  New  Hampshire,  at  eight  and  in  other  states  they  vary, 
but  we  can  find  no  English  case,  from  the  ecclesiastical 
reports,  nor  has  any  been  cited,  showing  this  plea  was  sus- 
tained as  a  bar  to  a  hearing  on  the  merits,  and  as  we  have 
adopted  the  ecclesiastical  law  of  England  into  our  body 
of  laws  touching  matrimonial  causes,  we  adhere  to  its  rules 
and  precedents  unless  altered  by  statute. 

But  it  is  insisted  most  earnestly  and  ably  by  counsel  for 
plaintiff  in  error,  that  in  the  year  1S50  a  statute  was 
passed  by  the  legislature  changing  the  law,  upon  the  sub- 
ject of  divorce  and  declaring  and  defining  grounds  upon 
which  the  same  can  be  had,  and  that,  as  this  right  of 
action  is  now  the  creature  of  statute,  the  limitation  laws 
apply  to  such  suits.  That  if  it  be  a  statutory  right  the 
limitation  is  twenty  years.  If  not,  then  it  falls  under  the 
class  of  all  other  actions  ex  contractu,  and  the  limitation 
is  four  years.    See  Code,  §§2913   to  2925. 

We  cannot  agree  with  counsel  as  to  either  of  these 
limitations  being  applicable.  Shall  we  place  the  marriage 
contract  on  the  same  plane  as  that  of  other  contracts  .^ 
It  is  true,  in  law-writings  it  is  generally  denominated  a 
contract,  but  it  is  more  than  a  contract,  and  differs  from 
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all  others.  In  the  Roman  Catholic  Church,  it  is  a  sacra- 
ment  and  indissoluble  during  the  lives  of  the  parties. 
Ptotestant  Churches  regard  it  of  Divine  origin,  and  invest 
it  with  the  sanction  of  religion.  Lord  Robinson,  a  dis- 
tinguished Scotch  judge,  in  a  passage  approvingly  quoted 
by  Judge  Story,  says  "  marriage  is  a  contract  sui  generis 
and  differing  in  some  respects  from  all  other  contracts  so 
that  the  rules  of  law  which  are  applicable  in  expoundtHg 
and  enforcing  other  contracts  may  not  apply  to  this.  It  is 
the  most  important  of  all  human  transactions  and  the 
basis  of  the  whole  fabric  of  civilized  society."  It  is  co-evai 
with  and  essential  to  the  existence  of  society.  It  cannot, 
hke  all  other  contracts,  be  dissolved  by  the  mutual  con- 
sent of  the  contracting  parties.  It  may  be  entered  into 
by  persons  who  are  not  capable  of  forming  any  other 
lawful  contract.  It  can  be  annulled  by  law,  which  no 
other  contract  can  be,  and  its  rights  and  relations  are  de- 
rived rather  from  the  law  relating  to  it  than  from  the  con- 
tract itself.  In  dissolving  this  contract  by  Judicial  proce- 
dure, we  cannot  conclude  the  legislature  intended  to  class 
it  with  those  other  causes  of  action  to  which  acts  of  lim- 
itation apply. 

In  other  states,  where  common  and  ecclesiastical  law 
prevailed,  for  this  cause  of  action  special  statutes  in  bar 
were  enacted,  and  until  the  law-making  power  here  so  en- 
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may  not  enter  largely  into  the  merits  of  the  application, 
and  may  not  even  defeat  it  on  a  fair  and  full  investigation, 
but  we  do  hold  that  mere  lapse  of  time  is  not  a  bar  to  the 
,5«i/— does  not  prevent  an  investigation,  but  leaves  it  to 
the  court  and  jury  to  determine  on  all  the  facts  of  the 
cause,  including  this  lapse  of  time,  the  plaintiff's  right  to 
a  divorce,  giving,  as  they  should  do,  due  consideration  to 
this  long  delay  with  such  explanation  as  may  be  offered. 
If  the  interval  between  the  offence,  when  known  (such  as 
adultery),  and  the  bringing  of  the  suit  be  very  long,  a  court 
and  jury  should  be  indisposed  to  relieve  a  party  who  ap- 
pears to  have  slumbered  over  it,  unless  some  satisfactory 
reason  be  shown. 

Our  judgment,  therefore,  is  that  the  demurrer  to  libel- 
lant's  petition  for  a  divorce  was  properly  overruled,  and 
we  affirm  the  judgment  of  the  court  below. 

Judgment  affirmed. 


L 


Atkins  et  al.  vs.  Paul  et  aL 

1.  An  erroneous  charge  in  one's  favor  is  not  good  ground  for  a 
new  trial  on  motion  of  the  party  so  favored. 

a.  Actual  possession  of  land  is  notice  to  the  world  of  a  claim  thereto, 
and  one  who,  knowing  land  to  be  held  by  one  person,  buys  it  from 
another,  will  be  charged  with  notice  of  an  unrecorded  deed  held  by 
the  party  in  possession. 

3.  A  description  of  land  in  a  mortgage  in  these  terms :  "  Two  hundred 
and  sixty-one  acres  of  land  off  of  lots  numbers  five,  twenty-seven 
and  twenty-eight,  in  the  ninth  district  of  Randolph  county,"  is  fa- 
taDy  defective  for  want  of  sufficiently  definite  description. 

Title.  Notice.  Mortgage.  Practice  in  Supreme  Court. 
Before  Judge  Fleming.  Randolph  Superior  Court. 
May  Term,  1881. 

Reported  in  the  decision. 

Kennon  &  Hood,  for  plaintiff  in  error. 
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W.  C.  WORRILL;  C.  B.  WOOTEN,  for  defendant. 
Speer,  Justice. 

This  was  a  suit  in  ejectment  to  recover  a  portion  of  lot 
No.  27,  it  being  the  southwest  portion  of  said  lot,  con- 
taining 130  acres  more  or  less  ;  also  a  portion  of  lot  28,  it 
beingthe  southeast  corner  thereof,  containing  thirty  acres; 
also  one  acre  off  of  lot  No.  6,  embracing  gin-house,  pack- 
ing screw  and  spring ;  also  north  half  of  lot  No.  5,  con- 
taining 100  acres,  all  lying  in  Stewart  county.  Underthe 
evidence  and  charge  of  the  court,  the  jury  found  a  verdict 
for  the  plaintiff  for  the  premises  in  dispute.  Defendant 
made  a  motion  for  a  new  trial  on  various  grounds,  as  set 
forth  in  the  record,  which  was  overruled  by  the  court,  and 
defendant  excepted.     The  grounds  of  the  motion  are, 

(i.)  Verdict  is  contrary  to  law  and  evidence,  and  decid* 
cdly  and  strongly  against  the  weight  of  evidence. 

(2.)  The  court  failed  to  charge  the  jury  that  in  all  civil 
cases  they  are  the  judges  of  the  testimony  only,  and  they 
must  take  the  law  as  given  them  by  the  court. 

(3.)  Because  the  court  erred  in  charging  as  requested  by 
counsel  for  plaintiff  below,  "That  the  mortgage  which  is 
in  evidence  before  you  does  not  specify  sufficiently  the 
property  on  which  it  is  to  take  effect,  there  being  no  such 
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Atkins  could  not  be  sustained,  because  having  already 
parted  by  deed  with  ail  the  interest  to  said  Mattox,  they 
had  no  further  interest  in  the  said  land  to  convey  ;  hence 
the  first  deed  to  Mattox  was  the  better  title  than  the  sec- 
ond deed  to  Atkins/* 

(5  )  Because  £he  court  erred  in  the  following  charge, 
towit :  "  As  to  the  second  deed  of  Paul's  to  Atkins,  I 
charge  you  that  you  must  find  a  verdict  for  defendant, 
unless  you  find  from  the  evidence  that  Atkins  did  have 
actual  notice  of  Mattox's  prior  title,  for  it  is  admitted  he 
had  no  constructive  notice,  the  deed  of  Mattox  never  Hav- 
ing been  recorded." 

(6.)  Because  the  court  erred  in  the  following  charge : 
"  In  charging  as  to  weight  of  evidence,  positive  testimony 
being  always  better  than  negative  testimony,  unless  the 
parties  testifying  had  equally  good  opportunities  of  know- 
ing that  about  which  they  testify."     . 

(7.)  Because  verdict  is  contrary  to  law  and  the  charge 
of  the  court. 

Oh  the  trial  of  this  cause  both  plaintiff  and  defendant 
claimed  title  from  D.  O.  and  C.  C.  Paul. 

Plaintiff  offered  in  evidence  a  deed  from  D.  O.  and  €• 

C.  Paul  to  himself,  dated  17th  December,  1 871,  considera- 
tion $1,500,00  to  the  premises  in  dispute,  attested  by  Julius 

D.  Mattox  and  T.  J.  Ball.  Deed  proved  by  Ball  and  not 
recorded. 

Ball,  the  attesting  witness,  testified  he  knew  the  land  in 
dispute  ;  witness  wrote  the  deed  and  signed  same  as  wit- 
ness, and  saw  J.  D.  Mattox  sign  it.  Mattox  (plaintiff) 
bought  the  land  last  of  year  1871.  It  was  worth  for  rent 
in  1875  $ioo.co  to  $150.00;  in  1876,  $75.00 ;  in  1877  ^^^ 
1878,  $50.00.  Witness  wrote  Mattox  before  sheriff  's  sale  ; 
that  Mattox  came  to  Randolph  county  the  fall  after 
said  sale-— came  in  response  to  witness'  letter. 

Plaintiff  sworn. — •*  Bought  the  land  in  dispute  last  of 
1871.  First  sold  the  land  to  D.  O.  and  C.  C.  Paul,  and 
made  them  a  deed  to  it.    Paid  about  $500.00  and  could 
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not  pay  balance,  and  I  took  place  back  and  took  the  deed 
to  the  land.  After  I  bought  the  place  back,  I  was  living  at 
the  time  in  Alabama,  and  D.  O.  and  C.  C.  Paul  went  on 
place  as  my  tenants  and  remained  there  two  or  three  years, 
and  then  one  Cooley  went  in  under  me  and  was  in  posses- 
sion in  1874.  I  sent  word  to  Mr.  Ball  to  stop  the  sale.  I 
came  to  Geoi^ia  and  saw  Atkins,  and  told  him  I  had  a 
deed  to  the  land,  etc. ;  did  bring  suit.  I  had  a  conversa- 
tion with  Atkins  in  fall  of  1874,  and  told  him  I  had  a  deed 
to  the  land." 

W.  J.  Atkins  (defendant)  testified  :  "  It  was  on  17th 
February,  1876,  I  had  the  talk  with  plaintiff,  and  was 
the  first  and  only  time  I  ever  had  conversation  with 
plaintiff  about  the  land.  Same  day  I  took  this  small  note 
of  him  bearing  that  date — said  to  me  he  claimed  the  land 
and  had  a  deed  to  it.  Said  he  would  bring  suit.  I  told 
him  to  go  ahead,  ^me  time  after  I  got  the  deed  from 
D.  O.  and  C.  C.  Paul.  I  went  out  to  land  after  sheriff  's 
sale ;  there  was  some  one  in  possession — don't  know  who 
it  was.  Did  not  know  any  one  claimed  the  land  till  17th 
July,  1876.  I  got  the  deed,  dated  in  1875,  from  D.  O.  and 
C.  C.  Paul,  because  I  was  not  satisfied  myself  with  the 
description  of  land  contained  in  mortgage.  I  wanted  the 
deed  to  make  it  doubly  sure.  There  was  a  balance  of  sev- 
eral hundred   dollars  due  on  mortgage,   and  gave  that  to 
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1 871,  secured  by  mortgage  of  same  date,  and  the  land  de- 
scribed in  mortgage  as  follows :  North  half  of  lot  No.  5 ; 
south  portion  of  27,  being  130  acres  of  same,  and  30  acres 
of  southeast  corner,  No.  28,  in  9th  district,  formerly  20th 
district  Lee.  Date  of  fi.  fa.  on  mortgage  15th  July,  1874. 
Sheriff  's  deed  to  Atkins  dated  ist  September,  1874 — land 
described  in  fi.  fa. 

A  quit  claim  deed  from  D.  O.  and  C.  C.  Paul  to  M.  J. 
.Atkins  to  premises  in  dispute,  dated  April  24th,  1875. 

It  will  readily  be  seen,  from  this  synopsis  of  the  evi- 
dence thus  given,  that  both  plaintiff  and  defendant  claimed 
xinder  a  common  feoffor — D.  O.  and  C.  C.  Paul,  and  neither 
traced   or  exhibited  title  beyond   this  common  source. 
Tlainti£f  relied  for  recovery  on  a  deed  executed  by  D.  O. 
«md  C.  C.  Paul  to  himself,  of  date  17th  day  of  December, 
1 87 1 9  to  himself  for  the  premises,  and  which  had  never 
1>een  recorded. 

The  defendant  claimed  a  title  under  a  sale  made  by  the 
sheriff  by  virtue  of  a  mortgage  fi.  fa.  in  favor  of  defend- 
ant vs.  D.  O.  and  C.  C.  Paul,  issued  in  July,  1874,  said 
sale  taking  place  in  September,  1874.  But  the  mortgage 
under  who.<;e  lien  the  judgment  was  had  was  dated  13th 
February,  1871,  anterior  in  point  of  time  to  the  deed  of 
D.  O.  and  C.  C.  Paul  to  Mattox.  Defendant  further 
claimed  under  a  deed  executed  by  D.  O.  and  C.  C.  Paul  to 
himself,  bearing  date  in  1875,  after  the  sale  by  the  sheriff* 
There  are  two  questions  upon  which  the  title  of  defend- 
ant depends.  Was  the  mortgage  a  good  and  valid  mort- 
gage ?  If  so,  defendant  got  a  prior  and  therefore  a  better 
title  than  plaintiff  from  D.  O.  and  C.  C.  Paul  by  virtue 
of  the  sheriff  sale.  Failing  in  this,  he  claims  he  also  held 
a  deed  duly  recorded  from  the  Pauls  in  1875,  without 
notice  of  the  unrecorded  deed  of  plaintiff.  If  so,  then 
this  deed  would  have  preference  under  the  statute. 

I.  Passing  over  the  first  and  second  grounds  of  error  as 
not  beijng  well  taken,  did  the  court  err  in  its  charge  as  is  set 
forth  in  third  ground  ?    It  is  evident  the  court  did  intend 
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to  chaise  the  mortgage  was  invalid,  and  yet,  at  the  same 
time,  left  the  paper  to  the  jury  to  pass  upon.  This  was 
error;  but  did  it  hurt  plaintiff  in  error?  The  court 
charged,  the  mortgage  which  was  in  evidence  "  does  not 
sufHciently  specify  on  what  property  it  is  to  take  effect," 
and  yet  left,  seemingly  from  the  record,  ^at  question  to 
the  jury  so  as  to  give  defendant  the  additional  chance  of 
their  deciding  otherwise.  While  we  think  this  was  error, 
as  we  think  the  court  should  have  passed  upon  the  legal 
sufficiency  of  the  paper,  his  leaving  that  question  to  the 
jury  was  such  an  error  as  defendant  has  no  reason  to  com- 
plain of — it  certainly  did  him  no  harm. 

2.  The  fourth  ground  of  error,  when  construed  in  con- 
nection with  other  portions  of  the  charge,  was  not  error. 
'  If  it  be  true  that  Mattox  was  in  possession  either  by 
himself  or  tenants,  and  tliat  fact  was  known  to  Atkins 
when  he  took  his  second  deed  from  the  Pauls,  then  this  tact 
established,  the  Uw  charged  him  with  notice  of  the  deed 
to  Mattox,  and  if  he  knew  it,  he  certainly  took  nothing 
by  his  second  deed.  Possession  of  property  is  a  presump- 
tion of  title,  and  sufficient  to  chaise  one  with  notice  of  a 
prior  deed  to  the  one  in  possession,  though  not  recorded. 
So  in  effect,  upon  his  supposed  hypothesis  of  the  proof, 
the  deed  to  Atkins  from  D.  O.  &  C.  C.  Paul  did  not  con- 
vey title  as  against  a  prior  deed. 
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deed  before  his  second  deed  was  taken  ?  We  think  there 
is  sufficient  evidence  to  sustain  the  plaintiff's  theory  of  the 
oase  on  this  point.  It  is  true  it  was  in  direct  conflict  with 
the  testimony  of  the  defendant,  'but  to  whom  the  credit 
should  be  given  in  such  cases,  was  a  question  for  the  jury, 
aind  they  having  so  found  in  favor  of  the  plaintiff,  and 
their  finding  being  approved  by  the  presiding  judge,  we 
do  not  feel  called  upon  to  interfere  with  his  judgment. 
Let  the  judgment  below  be  affirmed. 


Maybin,  administrator,  vs.  KNIGHTON  eta/. 

Courts  of  ordinary  have  g^eneral  jurisdiction  of  the  granting  or  revok- 
ing of  letters  of  administration,  and  a  judgment  granting  letters 
cannot  be  collaterally  attacked  by  showing  that  the  applicant  was 
not  a  citizen  of  Georgia. 

Ordinary.  Jurisdiction.  Administrators  and  Execu- 
tors. Before  Judge  FLEMING.  Randolph  Superior  Court. 
May  Term,  1881.  ' 

Reported  in  the  decision. 

Kennon  &  Hood  ;  C.  B.  Wooten,  for  plaintiff  in  error. 

T.  J.  FlewelleN;  W.  C.  Worrill,  for  defendants. 

Speer,  Justice. 

Maybin,  the  plaintiff  in  error,  as  the  administrator  of 
Moses  Knighton,  filed  his  bill  in  Randolph  superior  court 
against  the  defendants  for  an  account  and  settlement. 
When  the  parties  announced  ready  and  a  jury  was  empan* 
nelled,  counsel  for  respondents  moved  to  dismiss  the  bill, 
on  the  ground  tfhat  at  the  time  complainant  was  appointed 
administrator  on  the  estate  of  Moses  Knighton,  his  intes- 
tate, he,  the  said  administrator,  was  and  still  is  a  citizen 
of  the  state  of  Alabama,  and  that  the  mother  of  com* 
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plainant,  still  in  life,  is  a  daughter  of  complainant's  intes- 
tate. On  being  inquired  of  by  the  court,  complainant's 
counsel  admitted  that  such  were  the  facts,  but  insisted 
that  such  facts  could  not  be  inquired  into  on  this  trial, 
and  that  the  judgment  of  the  court  of  ordinary  appoint- 
ing  complainant  adViinistfator  was  conclusive  and  could 
not  be  attacked  !if  this  way. 

It  was  further  admitted  that  complainant  had  been 
appointee!  administrator  after  the  usual  legal  proceedings 
in  the  court  of  ordinary,  Randolph  county,  Georgia,  where 
complainant's  intestate  lived  at  the  time  of  his  death,  and 
that  said  complainant  was  appointed  before  the  com- 
mencement of  this  suit,  administrator  of  the  estate  of 
said  intestate,  and  letters  of  administration  had  issued  to 
him  accordingiyi"  After  argument  had,  the  court  sus- 
tained said  motion  and  dismissed  said  bill,  whereupon 
complainant  excepted  and  assigned  the  same  as  error. 
The  question  made  by  this  record  is  whether  the  judg- 
ment rendered  by  the  court  of  ordinary  of  Randolph 
county,  in  the  appointment  of  this  administrator  could  be 
collaterally  attacked  by  showing  that  the  complainant  was 
not  a  citizen  of  this  state  at  the  time  of  his  appointment. 
To  give  the  court  of  ordinary  jurisdiction  in  the  appoint- 
ment of  an  administrator,  it  "must  be  had  in  the  county 
of  the  residence  of  the  deceased  if  a  resident  of  this  state. 
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court  of  ordinary  can  be  thus  collaterally  attacked  by 
showing  that  the  applicant  for  letters  thus  appointed  was 
a  non-resident  of  the  state  and  did  not  fall  within  the 
exceptions  as  provided  by  the  Code. 

We  think  the  principle  is  substantially  ruled  by  this 
court  in  the  case  of  Tant  vs.  Wii  ^all^  64  Ga.^  4T2,  in 
which  the  Chief  Justice  in  delivering  the  opinion  of  the 
court,  ruled:  "Courts  of  ordinary  have  general  jurisdic- 
tion of  the  granting  or  revocation  of  letters  of  adminis- 
tration. Therefore  the  judgment  granting  letters  to  a 
particular  estate  cannot  be  impeached  collaterally  on  the 
ground  tTiat  the  decedent  resided  in  a  different  county. 
Such  a  judgment  must  be  attacked  in  the  court  where  it 
is  rendered,  especially  so  when  the  judgment  itself  recites 
the  fact  that  the  deceased  was  late  of  that  county." 

If  it  was  not  competent  to  show  total  want  of  jurisdic- 
tion in  the  court  of  ordinary,  to  grant  letters  by  showing 
the  decedent  was  a  resident  of  a  different  county  at  the 
time  of  his  death  from  the  one  in  which  the  letters  issued, 
surely  it  would  not  be  competent  to  show  that  the  appli- 
cant for  said  letters  was  disqualified  for  the  appointment, 
by  risason  of  his  non-residence  in  the  state. 

We  are  aware,  in  the  case  cited  by  defendant  in  error, 
18  Ga.y  173,  this  court  held  that  "  it  might  be  shown  col- 
laterally by  way  of  attacking  the  legality  of  an  appoint- 
ment of  an  administrator,  ths^fete  intestate  did  not  reside 
in  the  county  of  Taliaferro  JHRe  time  of  his  death,  but 
did  reside  in  the  county  of  O^Pthorpe  f'  but  that  decision 
was  made  prior  to  the  adoptiM  of  our  Code,  and  at  a  time 
when  courts  of  ordinary  were  held  to  be  courts  of  limited 
jurisdiction.  Since  the  adoption  of  the  Code  the  court 
of  ordinary  has  been  declared  a  court  of  general  jurisdic- 
tion and  its  judgments  and  proceedings  import  that  verity 
and  are  entitled  to  that  conclusiveness  that  attach  to  courts 
of  general  jurisdiction  elsewhere. 

That  the  court  of  ordinary  in  this  case  had  jurisdiction 
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of  the  subject  matter  and  full  authority  to  appoint  a  rep- 
resentative of  the  estate  of  the  deceased,  who,  at  his  death 
resided  in  Randolph  county,  isadmitted  to  be  true.  That 
due  notice  was  given  of  this  application  for  appointment 
is  also  admitted,  and  if  there  was  objection  to  this  appli- 
cant it  should  have  been  made  on  the  day  and  place  fixed 
by  any  one  interested  therein.  If  one  was  appointed  who 
under  the  law  was  disqualified,  the  appointment  is  valid, 
at  least  until  the  appointment  is  vacated,  and  the  court  of 
ordinary  is  the  proper  tribunal,  in  our  judgment,  to  whom 
the  respondents  should  apply  to  set  aside  the  judgment 
making  this  appointment,  if  their  objection  is  well  foun- 
ded in  law. 
Let  the  judgment  of  the  court  below  be  reversed. 


The  Mayor,  etc.,  of  Rome  vs.  McWilliams  et  at. 

I.  At  common  law  the  right  to  fit  up  a  building  (or  city  purposes  and 
to  provide  suitable  accommodations  for  the  transaction  of  the  busi- 
ness of  the  city,  b  a  necessary  incident  to  the  administration  of 
every  municipality ;  and  expenses  incurred  for  that  purpose  may  be 
ranked  as  necessary  expenses. 

3.  By  the  act  of  1874  extraordinary  expenses  are  defined  to  be  those 
Incurred  forpaving'ormacadamiEingthest^ts,far  educational  pur- 
s.  and  for  paying  the  public  debt ;  all  other  e 
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its  progress,  having  the  money  ready  when  the  time  of  payment  ar- 
rives, is  not  to  incur  a  debt  within  the  meaning  of  the  constitutional 
prohibition  on  that  subject* 

Crawford,  J.,  dissenting. 

Municipal  Corporations.  Tax.  Before  Judge  Under- 
wood.    Floyd  County.    At  Chambers.     June  28th,  1881. 

Reported  in  the  decision. 

J.  Branham,  for  plaintiffs  in  error. 
Alexander  &  Wright;  C.  Rowell,  for  defendants. 
Speer,  Justice. 

The  plaintiff  in  error,  by  its  tax  ordinance  of  1881, 
levied  three-fourths  of  one  per  cent,  to  pay  interest  on 
the  bonds  issued  under  the  compromise  act  of  1876.  To 
this  levy  complainants  made  no  objection. 

By  the  second  section  of  the  ordinance  there  was  levied 
a  tax  of  three^ights  of  one  per  cent,  on  all  the  taxable 
property  of  the  city  for  current  expenses  for  1881,  and 
for  providing  funds  for  the  erection  of  a  suitable  build- 
ing for  police  headquarters,  council  chamber,  court-room, 
clerk's  office,  town-hall,  and  Mountain  City  engine 
house. 

The  defendants  in  error  filed  their  bill  to  enjoin  the  col- 
lection of  this  last  named  tax,  and  especially  so  much 
thereof  as  was  intended  for  the  erection  of  the  building 
referred  to  in  said  section,  until  plaintiff  in  error  had  first 
obtained  authority  from  the  legislature  and  the  approval 
of  the  voters  of  the  city  of  Rome. 

By  their  bill  complainants  allege, 

(i.)  They  are  tay-payers  of  said  city,  and  that  the  tax- 
able  property  of  the  city  amounts  to  $2,200,000.00. 

(2.)  That  the  bonded  indebtedness  of  the  city  is  $300,- 
oooxx),  more  than  ten  per  cent,  upon  the  taxable  property 
of  the  city. 
▼  67—3 
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(3.)  That  of  the  levy  of  three-eights  of  one  per  cent. 
it  does  not  appear  how  much  was  to  be  used  in  the  erec- 
tion of  the  building  referred  to. 

{4.)  That  it  is  unlawful  under  the  act  of  28th  Febru- 
ary, 1874,  to  levy  a  tax  for  erecting  the  building  referred 
to  without  first  obtaining  the  approval  of  two-thirds  of  the 
legal  voters  of  the  city  at  an  election  to  be  held  for  that 
purpose. 

(5.)  That  the  ninth  section  of  the  act  of  28th  Feb- 
ruary. 1875,  under  which  the  bonds  now  outstanding 
were  issued,  except  a.  small  amount,  prohibits  the  city 
from  contracting  any  other  debt  so  long  as  these  bonds 
are  unpaid. 

(6.)  That  the  levy  of  so  much  of  said  three-eights  of 
one  per  cent.,  as  is  intended  for  the  erection  of  the  build- 
ings, is  in  conflict  with  the  seventh  section  of  the  seventh 
article  of  the  constitution  of  1877,  the  substance  of  which 
is  set  out  in  the  bill.  The  bill  also  charges  that  this  part 
of  the  ordinance  involves  the  necessity  for  contracting  a 
new  debt,  which  forms  no  part  of  the  current  expenses 
of  the  city. 

The  plaintiff  in  error  answered  the  bill,  admitted  the 
amount  of  taxable  property  and  bonded  debt  as  stated 
by  complainants  were  correct. 

That  the  city  had  been  the  owner  of  the   second  story 
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^wo  thousand  dollars,  and  the   city  now  has  no  place  to 

llold   its  police  court,  no  clerk's,  treasurer's  or  marshal's 

office,  nb  vault  for  its  papers,  nor  any  engine-house  for  the 

company  named.    The   levy  of  one-eighth   of  one   per 

crent.  was  levied   to  supply   these  absolute  wants  of  the 

^ity.     That  it  proposes  to  buy  a  lot  of  Webb,  58x165  feet, 

offered  for  $2,000.00  with  the  proceeds  of  the  sale  of  the 

liall,  which  is  suitable  for  the  purposes  intended,  and  to 

expend  on  said  lot  the  sum  raised  by  the  said  levy  to  the 

extent  of  one-eighth   of  one   per  cent,   in   erecting  said 

1>uilding.     Plaintiff  in  error  does   not  propose  to   go  in 

<lebt  one  dollar.     Enough  would  be  raised  by  the  levy  of 

one-eighth  per  cent,  to  erect  so  much  of  said  building  as 

^vould  be  necessary  for  the  business  of  the  city  without 

incurring  any  debt.     A  clerk's  office  and  vault,  a  suitable 

room  for  mayor's  office,  and  a  small  room  for  the  engine 

sire  absolute  necessities. 

The  city  now  pays  annually  a  rental  of  $265.00  for  a 
room  for  the  iireengine,  and  the  other  rooms,  if  to  be 
rented,  would  cost  double,  and  no  place  for  city  records 
of  safety  provided.  They  believe  the  levy  is  approved 
by  a  large  majority  of  the  citizen?,  and  the  measures  are 
made  necessary  by  the  increase  of  population  and  growth 
of  the  city.  That  the  interest  on  their  public  debt  due 
in  July  is  provided  for  and  forwarded  to  New  York.  The 
answer  further  sets  forth  that  the  levy  of  three-eights  of 
one  per  cent,  was  ordered  for  the  purposes  stated  in  the 
bill.  That  the  police  headquarters ,  council  chamber, 
court  room  and  hall,  will  at  present  consist  of  but  one 
room,  which  will  be  used  for  all  the  purposes  named. 
Two  other  small  and  inexpensive  rooms  for  a  clerk's  of- 
fice and  engine  house  will  be  attached  thereto,  and  plain- 
tiff in  error  claims  that  all  this  is  necessary  to  the  ad- 
ministration of  the  city  affairs  and  incidental  to  the 
government  thereof,  and  the  expenses  to  be  incurred 
on  this  account  are  properly  embraced  within  the  ordi- 
aaiy  and  necessary  expenses    of  the  city.    Plaintiff  in 
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error  claims  that  the  power  to  levy  taxes  to  pay  the  bonded 
debt  and  interest  thereon  is  only  limited  by  the  necessi- 
ties of  the  case.  The  act  of  1874  only  restricts  the  power 
of  levy  and  the  levy  for  the  purposes  named,  is  within 
the  limit  mentioned  in  said  act,  and  constitutional. 

On  hearing  the  bill  and  answer,  the  court  enjoined  the 
collection  of  one-eighth  of  the  rate  levied  in  the  second 
section  of  the  ordinance,  and  defendants  below  excepted. 

The  levy  of  this  tax  of  one-eighth  of  one  per  cent,  is 
resisted  on  the  ground, 

(I.)  That  by  the  act  of  28th  February,  1874,  one-half  of 
one  per  cent,  is  the  maximum  limit  of  taxation  for  the 
ordinary  current  expenses  of  all  municipal  governments  in 
this  state  (except  the  city  of  Savannah),  and  this  proposed 
improvement  cannot  be  made  from  that  fund. 

(2.)  That  by  the  act  of  28th  February  1876,  the  mayor 
and  council  of  Rome  (since  the  bonding  of  tbeir  debt) 
"  are  prohibited  to  issue  bonds  other  than  those  herein 
provided  for,  or  to  contract  any  other  debt  except  for  cur- 
rent expenses,  so  long  as  said  bonds  remain  unpaid."  Act 
of  1876,  192, 

(3.)  That  the  seventh  section  of  the  seventh  article  of  the 
constitution  of  this  state  declares :  "  The  debt  hereafter  in- 
curred by  any  county,  municipal  corporation  or  political 
division  of  this  state. 
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Section  four  of  that  act  reads:     ''Be  it  further  enacted, 
^hat  fully  to  subserve  the  interest  of  said  city  said  mayor 
^nd  council  may  impose  and  collect  a  tax  not  exceeding 
^hree  fourths  of  one  per  cent,  upon  all  the  real  and  per- 
^K>nal  property  of  said  city,  which  is,  by  the  laws  of  this 
^tate,  subject  to  taxation,  to  be  collected  at  such  time 
^uid  in  such  manner  as  said  mayor  and  council  may  direct." 
In  addition  to  this  grant  to  the  said  mayor  and  council, 
"^vhen  the  city,  in  1876,  applied  for  authority  to  the  leg- 
islature to  enable  her  '*to  adjust  and  settle  her  bonded 
^ebt,"  an  act  was  passed  28th  February,  1876,  "  to  author- 
ize and  empower  the  mayor  and  council  to  adjust  and 
settle  the  present  bonded  debt  of  the  city  and  provide 
lor  the  payment  of  the  same.** 

By  the  second  section  of  this  act  it  is  provided  when 
^he  bonds  are  issued,  '*  It  shall  be  the  duty  of  said  mayor 
and  council  to  provide  by  taxation  for  the  prompt,  sure 
and  speedy  payment  of  said  bonds,  together  with  the  in- 
terest, as  soon  as  the  same  shall  become  due.** 

It  is  not  denied,  as  we  understand  it,  that  here  is  a 
special  power  in  the  city  to  levy  and  collect  taxes  without 
limit  to  pay  these  bonds  with  interest  as  they  fall  due. 
But  plaintiff  in  error  does  not  rely  upon  this  source  of 
taxing  power  to  justify  this  levy  here  complained  of. 

How  then  is  the  power  under  the  fourth  section  of  the 
act  of  1869  limited  or  restricted  by  the  act  of  1874  or 
the  constitution  as  quoted  ? 

The  act  of  1874  is  entitled  •*  An  act  to  limit  and  regulate 
the  assessment  and  collection  of  taxes  by  municipal 
authorities  in  this  state,  except  as  far  as  relates  to  the  city 
of  Savannah." 

The  first  section  declares  that  from  the  passage  of  the 
act  "it  shall  be  unlawful  for  the  authorities  of  any  mu- 
nicipal corporation  in  this  state  to  levy  or  collect  for  the 
ordinary  current  expenses  of  said  corporation^  except  as 
hereinafter  provided,  any  ad  valorem  tax  upon  the  prop- 
erty within  said  corporation  exceeding  one-half  of  one 
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per  cent,  upon  the  value  of  said  property,  any  law  of  this 
state  or  charter  of  said  corporation  to  the  contrary  not- 
withstanding." 

It  is  very  clear  that  it  was  the  purpose  of  the  act  to 
limit  the  ordinary  current  expenses  of  the  municipalities 
to  a  sum  to  be  raised  by  the  levy  of  a  tax  not  exceeding 
one-half  of  one  per  cent,  ad  valorem  on  the  property. 
This  levy  can  be  made  without  a  vote,  but  as  it  was  pos- 
sible an  emergency  might  arise  when  one-half  of  one  per 
cent,  might  not  be  sufficient  to  meet  these  "ordinary  cur- 
rent expenses,"  the  act  in  the  fourth  section  wisely  pro- 
vided, if  this  should  be  so,  "  that  an  additional  tax  may 
be  levied  (or  this  purpose  when  the  same  shall  be  author- 
ized by  a  vote  of  two-thirds  of  the  legal  voters,"  etc.,  and 
this  additional  tax,  when  so  authorized,  is  without  limit 
as  to  amount. 

The  act  of  1874  intended  ana  did  class  all  municipal 
expenditures  under  two  distinct  heads,  one  called  "ordi- 
nary current,"  and  the  other  "  extraordinarj-  expenses." 
Extraordinary  is  defined  to  include  expenses  for  educa- 
tion, for  paving  and  macadamizing  streets,  for  payment 
of  the  public  debt.  All  others  are  defined  to  be  ordinary 
current  expenses,  and  to  meet  which  the  municipality  is 
limited  to  a  levy  of  one-half  of  one  per  cent.,  unless,  as 
provided  for,  its  increase  is  authorized  by  a  vote  of  two- 
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Cities  and  towns,  by  virtue  of  their  general  powers, 
have  authority  in  their  respective  capacities  to  build  a 
market-house,  to  appropriate  money  therefor,  and  to  as- 
sess the  same  upon  the  inhabitants.  23  Pick.,  71.  So  in 
the  erection  of  public  buildings  for  the  accommodation 
of  the  inhabitants  and  municipal  authorities,  such  as 
town  houses  to  assemble  in,  and  market  houses  for  the 
sale  of  provisions,  may  also  \>e  a  proper  town  charge,  and 
may  come  within  the  fair  meaning  of  the  term  "  neces- 
sary expenses,"  for  these  may  be  essential  to  the  comfort 
and  convenience  of  its  citizens  and  the  due,  safe  and 
systematic  administration  of  its  government.  13  Mass., 
279.  So  they  have  the  authority  to  levy  taxes  and  assess 
money  upon  the  inhabitants,  under  their  charters,  usually 
for  such  purposes  as  may  be  necessary  to  enable  them  to 
enjoy  the  privileges  and  perform  the  duties  established  by 
law.     13  Pickering,  229;  13  Mass.,  279;  19  Pick.,  487. 

The  right  to  fit  up  a  building  for  city  or  public  pur- 
poses  and  provide  suitable  accommodations  for  the  trans- 
action of  the  business  of  the  city  is  a  necessary  incident 
to  tfife  administration  of  every  municipality.  4  Cal.  Rep.,  9. 

But  we  need  not  look  to  the  common  law  for  the  defi- 
nition af  these  terms.  Sufficient  is  it  to  say  that  the  act  of 
1874,  passed  for  the  purpose  of  limiting  and  regulating  the 
imposition  and  disbursement  of  municipal  taxes,  has  de- 
fined what  ^^extraordinary'  expenses  are  and  \tdi.vGS, all  others 
to  be  classed  as  *'  ordinary  current  expenses  ;**  and  under 
this  classification  the  erection  of  a  town  hall,  with  its  con- 
veniences for  the  city  government,  engine-houses,  etc.,  be- 
long to,  and  are  to  be  regarded  as  a  part  of,  the  '^  ordinary 
current "  expenses  of  the  city.  We  appreciate  the  wis- 
dom of  the  legislature  in  seeking  to  limit  and  properly 
regulate  this  subject  of  taxes  and  expenses  that  have 
borne  so  heavily  upon  many  of  our  cities  and  towns, 
when  the  great  object  sought  to  be  attained  is  to  econo- 
mize the  municipal  funds  and  lessen  these  city  burthens ; 
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and  we  recognize  that  we  are  carrying  out  and  giving  aid 
and  support  to  this  wise  policy  in  restricting  all  expendi- 
tures of  every  character  that  we  are  not  defined  to  be 
extraordinary  under  the  act,  "to  be  limited  to  the  levy 
of  one-half  of  one  per  cent,  ad  valorem  on  the  taxable 
property  of  the  city,  unless  this  limit  is  allowed  to  be  in- 
creased by  a  vote  of  two-thirds  of  the  legal  voters." 

It  has  heretofore  been  usually  understood  that  "ordi" 
nary  current  expenses  "  mean  those  annual  expenses  at- 
tending the  administration  of  the  city  gov.rnment  that 
are  expended  and  consumed  in  payment  of  salaries  and 
those  temporary  expenditur-s  in  the  way  of  repairs,  etc. 
that  appertain  to  the  city,  its  streets,  bridges,  culverts, 
etc.  But  we  do  not  so  understand  or  interpret  the  act  of 
1874.  All  the  expenses  and  disbursements  of  the  city  of 
every  kind  except  for  paving  or  macadamizing  the  streets, 
education,  and  payment  of  the  public  debt,  are  classed 
as  "ordinary  current  expenses,"  and  have  to  be  met  from 
the  taxes  levied  for  that  purpose,  and  it  follows  that 
the  city  council  can  appropriate  a  portion  of  this  tax 
thus  raised  to  the  erection  or  repair  of  public  buildings 
which  are  necessary  and  essential  to  the  administration  of 
the  city  government  as  readily  as  they  can  bridge  a  chasm 
in  their  streets  or  build  a  culvert.  This  construction  of 
the  act  will  only  tend  the  more  strongly  to  economize  and 
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security  to  property  against  conflagrations.  Our  judg- 
ment therefore  is  that  when  a  tax  is  levied  within  the 
limit  as  prescribed  by  law  for  the  ordinary  current  ex- 
penses of  the  city,  the  city  authorities  have,  in  their  dis- 
cretion, authority  to  appropriate  such  portion  of  said  tax 
levied  to  construct  or  repair  its  public  buildings  that  the 
necessities  and  wants  of  the  municipal  government  may 
demand^  having  proper  and  due  regard,  of  course,  for 
those  annual  expenditures  which  are  necessary  to  keep  the 
city  government  in  operation. 

Neither  do  we  think  the  prohibition  in  the  act  of  1876, 
against  the  city  of  Rome  contracting  any  indebtedness 
until  the  bonded  debt  is  paid,  nor  the  prohibition  in  the 
constitution,  are  any  restraint  upon  the  proposed  action 
of  the  city  council.  The  answer  emphatically  denies  any 
purpose  or  intent  on  the  part  of  the  corporation  to  con- 
tract a  debt  in  the  improvements  proposed  to  be  made. 
This  is  made  manifest  by  their  action  in  levying  and  seek- 
ing to  collect  this  tax  to  meet  the  expenses  incurred.  We 
do  not  think  it  is  necessary  to  await  the  payment  of  the 
taxes  in  the  city  treasury  before  the  city  would  be  author- 
ized to  initiate  its  plan  for  expenditure. 

An  obligation  arising  under  a  contract  on  the  part  of  a 
municipal  corporation  to  pay  for  work  when  and  as  it  shall 
be  performed  in  the  future y  does  not  constitute  or  ripen 
into  an  indebtedness  within  the  meaning  of  the  constitu- 
tion till  at  least  the  performance  of  the  work.  27  Iowa, 
228;  17  N.  Y.,  110. 

If  this  were  not  so,  then  it  would  be  impossible,  in  a 
majority  of  instances,  to  even  contract  for  the  most  neces- 
sary public  building  without  a  prior  levy  and  deposit  of 
money  in  the  treasury.  The  obligation  to  pay  so  far  as 
the  time  of  its  inception  as  between  the  parties  is  con- 
cerned, is  one  thing,  and  an  actual  indebtedness  within  the 
meaning  of  the  constitution  is  another.  I  may  enter  into 
a  contract  for  an  architect  to  build  me  a  house,  but  if  he 
never  does  the  work  I  owe  him  nothing  ;  so  if  I  pay  him 
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as  he  progresses,  I  will  not  be  his  debtor;  so  if  I  contract 
to  pay  him  when  the  work  is  done,  I  owe  him  nothing 
till  the  contract  is  fulfilled,  and  if  on  its  fulfillment  I  dis. 
charge  it,  I  cannot  be  said  to  have  incurred  a  debt  in 
the  sense  the  constitution  prohibits  corporations  from 
incurring.  And  it  must  be  remembered,  also,  that  the  act 
of  1876,  which  lays  a  prohibition  upon  this  corporation 
gainst  incurring  a  debt  until  these  bonds  are  paid  except 
debts  incurred  "  for  current  expenses."  So  likewise  the 
prohibition  imposed  by  the  constitution  on  municipalities 
against  incurring  debts  where  they  amount  to  seven  per 
cent.  9n  the  property  value,  also  provides  that  such  new 
debt  may  be  incurred  by  temporary  loans  to  supply  cas- 
ual deficiencies  of  the  revenue. 

Concluding,  as  a  majority  of  this  court  have  done,  that 
the  improvements  proposed  to  be  made  by  the  council 
must  be  paid  for  as  part  of  the  ordinary  current  expenses 
of  the  city,  and  from  the  taxes  raised  for  that  purpose,  we 
think  the  court  below  erred  in  enjoining  the  levy  and  col- 
lection  of  that  portion  of  the  tax  designed  to  meet  this 
expenditure  as  the  whole  tax  levied  for  such  ordinary  cur- 
rent expenses  does   not  exceed   the  half  of  one  per  cent. 

Let  the  judgment  of  the  court  below  be  reversed. 


Jackson,  Chief  Justice,  concurring. 
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ster,  reported  in  64  Ga.^  498,  in  that  the  case  there  was 
that  of  a  county,  whilst  this  is  a  municipality,  and  the 
two  tutn  on  different  paragraphs  of  the  constitution,  that 
being  controlled  by  section  669  of  the  Supplemental 
Code,  and  this  by  section  670  of  the  same  Code,  where 
the  constitution  of  1877  ^  ^^  ^"^  ^^  full. 

It  is  true  that  in  the  county  case  in  delivering  the 
opinion  I  do  also  invoke  the  other  clause  of  the  constitu- 
tion, and  use  expressions  going  to  show  that  something 
like  this — iron  safes — to  be  paid  for  by  taxes,  is  a  debt  in 
the  sense  of  the  constitution,  but  I  say  there  that  if  the 
county  had  money  legitimately  drawn  from  other  sources, 
it  could  pay  for  the  safe.  In  this  case  this  money  will  be 
in  the  treasury,  legitimately  put  there  by  taxation  for  cur- 
rent and  ordinary  expenses — the  prime  necessity  of  a 
municipal  government,  a  city  hall  and  appurtenances;  and 
1  think  that  the  constitutional  prohibition  against  new 
debts  does  not  cover  such  a  case. 

Therefore,  and  for  the  reasons  amplified  by  Judge 
Speer,  I  concur  in  the  opinion  that  the  chancellor  erred  in 
granting  the  injunction  against  the  levy  of  this  tax  to 
erect  a  city  hall  and  other  necessary  rooms  for  the  daily 
and  ordinary  use  of  the  city  government. 

Crawford,  Justice,  dissenting. 

• 

The  city  council  of  Rome  passed  a  tax  ordinance  for 
1881,  in  which,  after  providing  that  three-fourths  of  one 
per  cent,  be  levied  for  the  purpose  of  meeting  the  liabili- 
ties incurred  under  the  act  of  1876,  it  was  further  provided 
that  a  tax  of  three-eighths  of  one  per  cent,  be  levied 
'' for  current  expenses  for  1 881,  and  for  providing  funds 
for  the  erection  of  a  suitable  building  for  police  head- 
quarters, council  chamber,  court  room,  clerk's  office,  town- 
hall  and  Mountain  City  engine  house." 

The  defendants  in  error  filed  a  bill  to  enjoin  the  collec- 
tion of  so  much  of  this  tax  as  was  to  be  appropriated  to 
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the  erection  of  the  building  named  in  said  tax  ordinance. 
They  rested  their  right  to  an  injunction  upon  the  follow- 
ing grounds:  That  the  bonded  debt  of  the  city  was 
more  than  ten  per  cent,  on  its  taxable  property  ;  that  the 
mayor  and  council  had  no  power  to  levy  a  tax  for  the  pur- 
pose named  without  first  obtaining  the  approval  of  two- 
thirds  of  the  legal  voters  of  the  city  for  that  purpose ; 
that  the  city  was  prohibited  by  the  act  of  .1876  from  con 
tracting  any  other  debt  so  long  as  the  bonded  indebted- 
ness was  unpaid ;  that  whatsoever  proportion  of  the  three- 
eighths  of  one  per  cent,  was  to  be  used  for  the  erection 
of  the  aforesaid  building  was  in  conflict  with  the  seventh 
section  of  the  seventh  article  of  the  constitution  of  1877, 

The  answer  of  the  defendant  admitted  the  statements 
in  the  bill  as  to  the  amount  ol  the  debt  and  the  taxable 
property  of  the  city,  but  insisted  that  in  view  of  the  ne- 
cessity of  the  building,  for  a  proper  administration  of  the 
affairs  of  the  city,  and  being  incidental  to  the  government 
thereof,  and  embraced  within  its  ordinary  expenses,  that 
the  tax  of  one-eighth  of  one  per  cent,  had  been  levied  for 
that  purpose. 

The  chancellor  enjoined  the  collection  of  the  one 
eighth  of  the  rate  so  levied,  and  that  decision  is  alleged 
as  error. 

We  find  by  the  act  of  1874  that  the  one-half  of  one  per 
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The  defendants  in  error  rest  their  cause  on  these  acts 
and  the  constitution,  and  it  would  seem  that  if  English 
words  could  limit  the  right  of  taxation,  that  they  certainly 
have  the  law  as  a  shield  between  them  and  the  exercise  of 
a  power  beyond  the  limit.     But  it  is  very  doubtful  whether 
human  legislation  can  be  so  framed  as  to  defy  the  inge- 
nuity  of  man  in  reaching,  by  construction  and  implication, 
the  right  to  collect  and  disburse  the  public  revenues  ille- 
gally. 

According  to  the  act  of  1874  it  is  unlawful  for  the 
mayor  and  council  of  Rome  to  levy  or  collect  more  than 
"the  one-half  of  one  per  cent,  for  the  ordinary  current  ex. 
penses  of  the  corporation,  except  as  by  said  act  provided, 
"which  provision  is  by  a  two-thirds  vote  of  the  legal  voters. 
That    they  have  the   authority  to   levy  the   maximum 
smount,  does  not  carry  with  it  the  right  to  levy  it,  when 
«nly  one-fourth  of  one  per  cent,  is  needed  for  such  ex- 
penses.    The  exact  sum  needed  is  the  limit  of  their  right, 
and  not  a  pepper-corn  beyond.     If  the  whole  be  needed, 
then  the  whole  may  be  levied  ;  if  that  amount  is  insuffi- 
cient, then  they  must  go  to  the  voters. 

It  is  not  logical  to  say  that  because  the  right  exists  to 
levy  the  whole  amount,  if  necessary  for  the  ordinary  cur- 
rent expenses,  that  the  same  right  exists  if  not  necessary. 
It  is  however  claimed  on  the  argument  that  the  words 
in  the  fourth  section  of  the  act,  which  are,  **  that  if  an 
additional  fund  is  required  by  said  corporation  for  inter- 
nal improvements  not  herein  provided  for,**  are  to  be  con- 
strued as  falling  within  the  meaning  of  the  ordinary  cur- 
rent expenses  of  the  corporation,  and  that  that  fund  may 
be  swelled  to  the  maximum  limit  to  enable  the  city  to 
engage  in  internal  improvements.  To  allow  the  exercise 
of  so  important  a  right  as  that  of  taxation  upon  so 
strained  a  construction  of  this  act  would  be  a  grave  judi- 
cial error.  The  more  especially  so,  when  we  search  the 
act  in  vain  for  any  provision  for  internal  improvements, 
except  under  the  head  of  extraordinary  expenses. 
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It  is  also  further  insisted  that  the  objects  for  which  this 
tax  is  to  be  levied,  are  necessary,  and  therefore  properly 
embraced  within  the  term  "ordinary  current  expenses." 

Authorities  have  been  cited  in  support  of  this  view,  and 
the  leading  case  from  13  Mass.,  278-9,  arose  upon  a  tax 
levied  to  pay  for  the  defence  of  the  town  of  Fairhaven 
in  1814,  during  an  open  war  between  the  United  States 
and  Great  Britain.  The  enemy  were  on  the  coast,  in  sight 
of  the  town,  which  was  greatly  exposed  to  their  ravages, 
and  they  were  laying  waste  and  destroying  the  dwellings 
of  the  people  on  the  coast,  and  the  inhabitants  of  the 
town  thought  it  necessary,  and  voted  unanimously  to  raise 
the  tax  for  the  purposes  of  the  defence,  the  plaintifl  him- 
self riot,  however,  being  present  at  the  meeting.  The  court 
held  that  tax  illegal  and  unauthorized.  It  was  argued  in 
that  case  as  in  this,  that  having  the  power  to  levy  taxes 
for  certain  purposes,  "and  for  other  necessary  charges 
arising  within  the  same  town,"  gave  the  right  to  levy  it 
for  this.  The  court  ruled  otherwise,  although  in  the  opin- 
ion, after  deciding  the  tax  illegal,  they  say  that  the  erec- 
tion of  town|halls  and  market  houses  may  come  under 
the  term  necessary  town  charges,  but  they  did  not  so  decide. 
The  case  before  us  is  one  where  the  authorities  are  limi- 
ted to  the  ordinary  current  expenses — that  is,  the  usual, 
customary,  running,  passing  expenses  of  tin;  city. 
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is  that  which  one  person  owes  to  another,  whether  money, 
goods  or  services — something  due.  It  may  be  that  whilst 
the  bondholder  has  no  right  and  could  not  legally  object 
to  such  a  construction  of  this  act,  the  tax-payer  might,  as 
he  was  a  party  thereto,  having  rights,  as  well  as  liabilities 
thereunder,  and  could  claim  to  hold  the  taxing  power  to 
current  expenses.  He  is  the  party  seeking  protection  in 
this  bill,  and  his  appeal  is  not  so  much  that  a  new  debt 
shall  not  be  created,  as  that  the  mayor  and  council  shall 
be  restrained  from  exceeding  the  limit  of  their  power. 

But  over  and  above  all  this  comes  the  constitution,  and 
declares  among  other  things  that  no  county,  municipal 
corporation  or  political  division  of  the  state  shall  incur  any 
new  debt,  except  for  a  temporary  loan  to  supply  casual 
deficiencies  of  revenue,  without  the  assent  of  two-thirds 
of  the  qualified  voters  thereof. 

It  is  admitted  that  a  new  debt  could  not  be  incurred  ex- 
cept  as  above  provided.  Then  the  question  is,  whether 
a  city  can  levy  a  tax  with  which  to  pay  a  future  liability 
that  it  could  not  legally  incur.  If  the  right  exists  to 
make  the  contract,  the  time  wlten  the  payment  is  to  be 
made  is  wholly  immaterial ;  it  neither  enlarges  the  power 
nor  changes  the  nature  of  the  liability.  It  is  the  incur- 
ring a  new  debt,  whether  paid  when  the  wof-k  is  done,  or 
five  years  thereafter ;  it  is  a  debt  from  the  making  the 
bargain  until  paid,  be  that  when  it  may. 

To  say  that  for  a  new  debt  to  be  incurred,  with  which 
to  build  a  town  hall,  without  first  submitting  it  to  the 
people,  would  be  unconstitutional,  and  to  say  that  the 
levy  of  a  tax  to  build  a  town  hall  without  submitting 
that  to  the  people  would  be  constitutional^  does  not  seem 
to  me  to  be  either  law  or  logic.  This  provision  in  the 
constitution  was  to  give  the  tax  payers  the  right  to  say 
whether  the  expenditure  should  be  made,  and  to  require 
their  assent  before  the  taxes  should  be  laid  for  such  ex- 
penditure. 

.  There  was  no  error,   in  my  judgment,  in  granting  the 
illiiiiiction. 
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I,  The  rulings  of  the  court  on  exceptions  of  law  to  a  master's  report 
do  not  form  grounds  for  a  motion  for  new  trial  after  verdict.  They 
tnfty  be  assigned  as  errors  in  the  same  bill  of  exceptions  which 
brings  tip  the  refusal  of  a  new  trial,  if  it  be  tendered  within  the 
proper  time  after  such  rulings  are  made.  Otherwise  exceptions 
fendentt  lite  may  be  filed,  and  error  assigned  thereon  after  final 
termination  of  the  case  and  bill  of  exceptions  taken  to  the  final 
judgment  therein. 

(d.)  That  rulings  of  the  court  on  exceptions  of  law  to  a  master's 
report  are  set  out  as  grounds  (or  a  new  trial,  will  not  work  a  dis- 
missal of  the  writ  of  error  if  there  are  other  grounds  of  the  motion 
or  assignments  of  error.  The  result  will  be  merely  to  exclude  from 
our  consideration  such  allegations  of  error. 

3.  Errors  in  a  decree  give  no  ground  for  setting  aside  the  verdict  on 
which  it  is  based,  and  granting  a  new  triaL  Such  errors  are  cura- 
ble by  direct  exception  thereto. 

3.  The  verdict  was  not  contrary  to  law  or  the  evidence. 

4.  Under  the  facts  of  this  case  the  amount  of  the  decree  against  the 
Central  Railroad  was  right. 

J.  Upon  payment  of  the  amount  found  against  the  railroad  company 
on  account  of  its  title  under  a  bill  filed  to  settle  its  rights  to  certain 
property  in  litigation,  it  was  entitled  to  a  perpetual  injunction  to 
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Speer,  Justice. 

These  were  bills  of  exceptions  respectively  brought  by 
the   parties    below,    Henry  M.  Taylor,  the   respondent 
below,  excepting  by  his  bill  to  the  judgment  of  the  court 
in  refusing  a   motion   for  a  new  trial  in   said  cause,  the 
Central  Railroad  and  Banking  Company  filing  their  ex- 
ceptions to  certain  alleged  errors  committed  by  the  court 
\n  entering  a  decree  on  the  findings  of  the  jury  on  excep- 
tions filed  to  the  auditor's  report  on  the  trial  in  the  court 
below.     By  consent  the  two  causes  are  before  us,  upon 
one  hearing,  embracing  both  cases. 

The  following  is  a  brief  summary  of  the  cases  tried,  as 
presented  by  the  record:  In  1872  Lowe,  as  trustee  for 
Mrs.  Sarah  Caldwell  and  her  children,  brought  his  action 
in  Bibb  superior  court  to  recover  of  the  Central  Railroad 
and  Banking  Company  lot  No.  3  in  square  44  in  the  city 
of  Macon,  containing  one-fourth  of  an  acre  of  land. 
This  lot  is  one  of  a  block  of  four  lots,  to-wit,  i,  2,  3.  4.  in 
square  44,  on  which  is  situated  the  general  passenger  car- 
shed  in  said  city. 

In  1874  Henry  M.  Taylor  also  commenced  his  action 
of  ejectment  in  Bibb  superior  court  to  recover  of  the  same 
defendant  the  possession  of  the  same  lot  with  mesne 
profits. 

After  these  several  suits,  the  Central  Railroad  and  Bank- 
ing Company  filed  their  bill  in  chancery  against  Lowe,  as 
trustee,  and  Henry  M.  Taylor,  plaintiffs  in  the  two  actions 
in  ejectment,  for  injunction,  relief,  etc.,  in  which  various 
equitable  defenses  are  set  up  against  a  recovery  in  said 
suits  in  ejectment,  and  seeking  a  perpetual  injunction 
against  said  common  law  suits,  and  also  a  decree  confirm- 
ing and  settling  the  title  held  by  said  company  to  the 
premises  in  dispute. 

The  several  answers  were  filed  by  the  respondents  to 
this  bill,  and  by  a  consent  decree,  Lowe,  trustee,  one  of 
the  parties,  plaintiff  in  ejectment,  and  said  Central  Rail- 
V  67—9 
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road  and  Banking  Company  settled  and  compromised  the 
litigation  pending  between  them,  and  the  cause  proceeded 
no  further  as  to  them.  On  an  amended  bill  and  answers 
thereto,  as  well  as  to  the  original  bill,  ail  the  pleadings, 
consisting  of  the  original  bill,  amended  bill,  answers  and 
amended  answers  between  the  Central  Railroad  and  Bank- 
ing Company  and  Henry  M.  Taylor  and  Elizabeth  K. 
Taylor,  as  administratrix  of  William  Taylor,  were,  by  or- 
der of  the  court,  submitted  to  a  master  to  inquire  and 
investigate  the  issues  of  law  and  (act  and  make  a  report 
on  the  same,  both  as  to  the  law  and  (aLts.  In  due  time 
the  master  made  his  report,  both  as  to  the  law  and  facts 
as  set  forth  in  the  record,  and  embracing  twenty-one 
distinct  issues,  reported  thereon.  To  this  report  of  the 
master  the  Central  Railroad  and  Banking  Company  filed 
a  number  of  exceptions  as  to  matters  of  fact. 

Henry  M.  Taylor,  the  respondent  below,  likewise  filed 
various  exceptions  as  to  matters  of  fact,  as  reported  by 
said  master,  all  of  which  were  disallowed  by  the  jury 
except  the  tenth  exception,  which  was  stricken  by  the 
court,  and  the  twelfth  exception,  which  was  held  to  be  an 
improper  exception  for  the  jury,  but  was  for  the  court. 
Henry  M.  Taylor  likewise  filed  various  exceptions  of  law 
to  the  master's  report,  which  were  heard  and  tried  by  the 
court  bof'M 
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but  also  embraced  in  said  motion  for  new  trial  various 
grounds  of  alleged  error  by  the  court  on  the  exceptions  of 
law  filed  to  the  master's  report,  and  which  were  heard  and 
adjudged  by  him  before  the  exceptions  on  questions  of 
fact  were  submitted  to  and  tried  by  the  jury. 

The  court  below  overruled  the  motion  for  a  new  trial, 
and  Taylor,  by  bill  of  exceptions,  filed  on  the  refusal  of 
said  motion,  now  seeks  not  only  to  review  the  errors  al- 
leged to  have  been  committed  on  the  trial  before  the  jury 
by  the  court  and  jury,  but  also  to  review  the  alleged  errors 
the  court  may  have  committed  on  the  questions  of  law 
on-  the  master's  report  excepted  to  and  submitted  and 
tried  by  the  court  and  passed  upon  before  the  exceptions 
on  the  facts  were  submitted  to  the  jury. 

I.  On  the  calling  of  the  case  the  defendant  in  error,  the 
Central  Railroad  and  Banking  Company,  moved  to  dismiss 
the  bill  of  exceptions  filed  by  Henry  M.  Taylor,  because 
there  was  no  error  assigned  according  to  law  and  the  practice 
of  the  courts,  as  to  the  questions  of  law  on  the  master's 
report  heard  and  determined  by  the  court.  It  appears 
from  the  record  that  all  matters  of  law  and  fact  weie  re- 
ferred to  amaster  who,  on  investigation  had,  made  a  report 
thereon.  To  this  report  Henry  M.  Taylor  filed  fifteen 
exceptions  of  law,  and  also  various  exceptions  of  fact. 
The  complainant  below  also  filed  various  exceptions  of 
fact.  The  exceptions  of  law  were  heard  and  determined 
by  the  court  adversely  to  Taylor.  The  exceptions  of  fact 
were  submitted  to  and  tried  by  a  jury  and  a  verdict  ren- 
dered seriatim  on  each.  The  defendant  Taylor  filed  no 
exceptions  to  the  judgment  of  the  court  directly  as  to  the 
matters  of  law,  but  moved  for  a  new  trial,  and  in  said  mo- 
tion for  new  trial  assigned  error  on  the  rulings  of  the 
court,  disallowing  the  exceptions  of  law  filed  to  the  mas- 
ter's report,  and  also  to  the  errors  on  the  trial  before  the 
jury  in  their  finding  upon  the  issues  made  upon  exceptions 
of  fact.  The  court  overruled  the  motion  for  new  trial  and 
ittr IriU  of  exceptions  Is  brought  here  by  Taylor  to  tevvevi 
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the  judgment  of  the  court  overruling  the  motion  for  new 
trial.  . 

It  is  insisted  that  questions  of  law  springing  out  of  a 
master's  report  are  separated,  kept  apart,  and  tried  apart, 
and  by  a  different  tribunal,  from  exceptions  of  fact — the 
first  by  the  court,  the  latter  by  a  jury,  and  that  the  motion 
for  a  new  trial  applies  alone  to  the  trial  had  before  the 
jury  and  the  verdict  rendered  by  it.  Graham  on  New 
Trials;  Tidil's  Pr.,  903-4-5,  et  seq.;  2d  Danl.  Ch.  Pr.,  26, 
S40-43,  1085;  Code,  §§3711,  3721  ;  Acts  1853-4,  p.  46. 

The  trial  before  the  jury  was  alone  on  matters  of  fact 
stated  in  the  exceptions,  but  in  aid  or  correction  of  the 
master's  report  in  the  particulars  complained  of,  and  these 
were  unmixed  with  issues  of  law,  and  the  effect  of  their 
-verdict  was  to  correct  such  errors  of  the  masteror  to  con- 
firm his  report  of  the  facts  as  made.  And  on  the  facts 
so  ascertained  the  chancellor  made  up  the  decree  of  the 
court,  and  that  decree  embraces  and  disposes  of  all  ques. 
tions  of  law  that  are  involved  or  flow  from  such  facts  af- 
fecting the  rights  of  either  party  in  the  controversy  under 
the  law,  and  if  the  decree  is  erroneous  in  the  application 
of  the  law  to  the  facts,  or  a  misconstruction  or  misappre- 
hension of  the  facts,  or  otherwise,  it  cannot  be  corrected 
or  reached  by  a  motion  foi  new  trial,  but  by  exceptions, 
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same  term  as  the  other,  and  the  one  necessarily  precedes 
the  trial  of  the  other.    The  errors  of  the  judge  on  his 
trial  of  the  exceptions  of  law  must,  in  our  opinion,  be  re- 
viewed directly  by  exceptions  thereto,  writ  of  error,  etc. ; 
or^  if  the  final  trial  is  not  had  at  that  term  on  the  facts,  by 
filing  exceptions  pendente  lite  to  such  rulings,  properly 
certified  and  placed  upon  the  record  during  the  term,  to 
siwait  the  final  disposition  of  the  case ;  and  at  its  final  ter- 
mination they  can  be  brought  by  writ  of  error  to  this 
crourt  and  error  assigned  thereon,  and  a  reversal  or  new 
'trial  may  be  had  thereon  when  it  is  manifest  that  such  er- 
roneous decision  of  the  court  has  or  may  have  affected 
the  final  result  of  the   case.     Code,  §4250.     We  are  of 
opinion  that  this  course  will  more  correctly  conform  to 
the  practice  in  chancery  proceedings,  and  be  in  harmony 
vrith  the  decisions  made  by  this  court  on  kindred  ques- 
tions that  have  arisen.     We  do  not  think,  however,  that 
the  attempt  to  embrace  the  assignments  of  error  on  the 
trial  before  the  court  of  exceptions,  based  upon  questions 
of  law  in  the  motion  for  new  trial,  and  exceptions  thereon, 
should  operate   to  the   dismissal   of    the   writ   of   error. 
These  assignments  of  error  on  the  judgment  of  the  court 
on  the  trial  before  him  on  questions  of  law,  not  having 
1>een  properly  brought  before  this  court  in   this  motion 
for  new  trial,  cannot,  we  hold,  be  considered  by  the  court, 
lut  the  plaintiff  in  error  will  be  limited  to  such  assign- 
ments of  error  as  ^vt  properly  embraced  in  his  motion  for 
new  trial.     The  motion  to  dismiss  the  bill  of  exceptions 
is  therefore  overruled. 

We  do  not  mean  to  say  that  these  exceptions  to  the 
decision  of  the  judge  on  exceptions  of  law  may  not  be 
embraced  in  the  same  bill  of  exceptions  that  brings  up 
the  motion  for  new  trial,  but  that  the  exceptions  must  be 
made  directly  to  the  rulings  of  the  court,  and  they  cannot 
properly  be  embodied  in  the  motion  for  new  trial,  as  they 
are  foreign  to,  and  independent  of,  said  motion. 
'The  third  ground  of  the  motion  for  a  new  trial  is  be- 
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cause  the  court  erred  in  overruling  each  and  all  of  the 
fifteen  exceptions  of  law  filed  by  Henry  M.  Taylor  to  the 
master's  report.  Thi.s  ground,  under  the  ruling  just  made, 
cannot  be  considered  by  the  court. 

So,  likewise,  the  fourth  ground  of  the  motion  for  new 
trial  was  one  of  the  exceptions  of  law  to  the  master's  re- 
port, stated  in  the  fourteenth  exception  tried  by  the  court, 
and  is  not  the  subject  of  review  on  assignment  of  error 
in  refusing  a  new  trial.  , 

The  same  rule  excludes  from  our  consideration  the  fifth, 
sixth  and  seventh  grounds  of  the  motion,  because  they 
are  upon  matters  of  law,  contained  in  the  fourth  and 
sixth  exceptions  of  law,  and  passed  upon  by  the  court  on 
the  hearing  before  him,  and  not  the  subject  of  review  in 
this  bill  of  exceptions  filed,  as  this  is,  on  motion  for  new 
trial. 

We  cannot  see  that  tiie  requests  to  charge,  as  set  forth 
in  the  eighth  ground  of  the  motion  for  new  trial,  were 
illustrative  or  applicable  to  any  of  the  issues  of  fact  be- 
fore the  jury.  They  were  questions  of  law  decided  by 
the  judge,  and  not  properly  before  the  court   for  review. 

2.  The  ninth  and  eleventh  grounds  of  the  motion  are 
exceptions  founded  on  errors  in  the  decree  and  cannot 
be  heard,  as  has  been  ruled  by  this  court,  on  a  motion  for 
new  trial. 
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the  father  of  the  respondent,  Henry  M.  Taylor,  and  under 
whom  he  claims  as  heir  at  law,  had  a  fee  in  the  premises 
sued  for,  or  did  he  have  only  a  life  estate  ? 

Luke  Ross  owned  this  lot,  and  on  the  4th  November, 
1 83 1,  conveyed  it  to  "  H.  G.  Ross,  in  trust  for  Sarah 
Griffin,  since  Caldwell,  during  her  life,  and  at  her  death  to 
suclj  child  or  children,  or  their  heirs  as  may  be  then  liv- 
ing/*    Henry  G.  Ross,  trustee,  by  an  order  of  the  judge  of 
^he  superior  court  of  Bibb  county,  in   1848,  conveyed  the 
^itle  to  Washington.     The  children  of  Sarah  Griffin  were 
no  parties  to  the  petition  under  which    this  order  was 
granted,  either  directly  or  indirectly,  and  as  their  title  could 
only  vest  after  the  death  of  their  mother,  Sarah  Griffin, 
'Vvere  not  affected  by  the  order  or  sale  under  it.     Hence, 
"M^ashington  only  acquired  the  title  of  Sarah  Griffin,  which 
Avas  her  life  estate.     From  Washington  the  title  came  down 
by  regular  links  or  deeds  to  William  Taylor,  the  father  of 
iTenry  M.  Taylor,  he  only  acquiring  the  title  held  by  Wash- 
ington, to-wit:   the  life   estate  of  Sarah  Griffin;  and  as 
a^inst  these  remaindermen,  the  children  of  Griffin,  no 
prescriptive  title  could  be  acquired  by  Taylor,  since  Sarah 
Griffin  was  still  in  life.     55  Ga.y  506;  Frank  vs.  Berkner^ 
Septemb::r  term,  1881. 

William  Taylor,  then,  at  his  death  owned  the  life  estate 

of  Sarah  Griffin  to  this  property.     William  Taylor  at  his 

death  left  a  widow  and  four  sons  who  were  his  heirs;  one 

died  an  infant,  leaving  the  mother  and  three  sons.     The 

mother  parted  with  her  share  when  she  sold  the  whole  lot 

to  complainant,  and  which  was  sought  to  be  consummated 

by  the  sale  by  the  sheriflT.     Under  that  sale,  complainant 

went  into  possession,  and  thereby  by  prescription  acquired 

her  one-fourth  interest,  and   the  other  two-fourths  of  the 

two  other  children  passed  also  to  the  complainant  by  their 

laches  ^o  sue  or  acquiesence  in  the  sale,  and  this  ripened  into 

a  prescription  as  against  them  in  favor  of   complainant — 

leaving  Henry  M.  Taylor  one-fourth  interest.     It  further 

appears  from  the  sale  of  this  lot  by  Mrs.  E.  K.  Taylor  to 
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the  complainant,  that  with  the  proceeds  of  the  sale  she 
paid  various  debts  of  the  estate  of  her  intestate,  William 
Taylor,  and  invested  balance  in  other  real  estate  in  the 
city  of  Macon  for  the  estate — which  was  exchanged,  sold 
and  re-invested  again  and  again — and  upon  these  facts  the 
jury  found  "  that  all  of  said  sales,  purchases  and  changes 
of  property,  commencing  with  that  of  the  Kellingworth 
lot,  was  for  the  benefit  of  said  estate,  and  the  heirs  at 
law  thereof,  and  of  which  they  received  the  lull  benefit 
and  use,  and  the  same  was  more  than  full  compensation  to 
the  heirs  at  law  and  creditors  of  said  estate  for  lot  three  in 
square  forty-four." 

If,  then,  William  Taylor  acquired  only  the  life  estate  of 
Sarah  Griffin  to  the  lot  in  dispute,  and  the  same  was  sold 
by  his  administratrix,  and  from  the  proceeds  of  said  sale, 
the  debts  of  the  estate  were  paid  and  the  heirs  at  law 
and  the  estate  received  the  benefit  thereof,  in  part, 
then  on  accounting  as  by  the  verdict  and  decree  found  for 
the  amount  found  still  to  be  due  to  Henry  M.  Taylor  for 
his  share  thereof  then  in  equity  we  think  thai  the  title  of 
the  complainant  should  be  confirmed  and  the  suit  to  re- 
cover the  premises  should  be  perpetually  enjoined. 

The  judgment  of  the  court  overruling  the  motion  for  a 
new  trial  is  affirmed, 

.  To  the  decree  of  the  court  rendered  on  the  Rndir 
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cents  as  interest  from  the  ist  day  of  October,  I854  to  the 
1st  of  December,  1880. 

That  the  court  erred  in  decreeing  in  favor  of  said  Tay- 
lor against  said  Central  Railroad  and  Banking  Company  the 
sum  of  three  dollars  and  twelve  and  one-half  cents  per 
month  from  the  ist  December,  1880,  during  the  life  of 
Sarah  Ca'dwell. 

That  the  chancellor  should  have  decreed  that  the  suit  of 
Henry  M.  Taylor  against  the  Central  Railroad  and  Banking 
Company  should  be  perpetually  enjoined,  and  that  the 
title  and  possession  of  said  Central  Railroad  and  Banking 
Company  of  lot  No.  3,  in  square  44,  shall  be  good  and 
valid  against  said  Henry  M.  Taylor  and  Elizabeth  Taylor, 
the  administratix. 

Was  the  decree  of  the  court  right  when  rendered  on 
the  verdict  in  favor  of  Henry  M.  Taylor  against  the  Cen- 
tral Railroad  and  Banking  Company  for  one-fourth  inter- 
est .of  the  rent  of  the  premises  from  October,  1853,  to 
December,  1880,  with  interest?  The  master  so  reported 
in  the  twenty  first  finding.  He  fixes  the  amount  of  rent 
due  Taylor  at  $818.75,  after  charging  him  with  the  amount 
($2CX).oo)  he  had  received  from  the  estate. 

In  the  sixth  exception,  as  to  matter  of  fact  reported  in 
the  nineteenth  ground  by  the  master,  the  complainant 
said  "that  he  (the  master)  should  have  found,  and  so  re- 
ported under  the  evidence,  that  Henry  M.  Taylor  had  re- 
ceived his  full  share  of  said  estate  and  had  accepted  what 
he  received  in  lieu  thereof,  had  ratified  the  same,  and 
was  barred  now  from  making  claim  for  lot  3,  square  44." 
This  exception  on  the  trial  was  disallowed  by  the  jury, 
and  the  master's  report  on  this  nineteenth  ground  was 
afHrmed.  In  this  nineteenth  ground  of  the  master's  re- 
port thus  affirmed  by  the  jury,  the  master  reported :  *'  I 
find  that  the  said  H.  M.  Taylor  received  from  the  admin- 
istratrix of  William  Taylor  a  portion  of  the  estate  which 
was  realized  from  the  investment  paid  by  complainant  to 
,  E.  K.  Taylor,  administratrix^  for  the  lot  in  dispute,  and 
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that  he  should  account  to  complainant  for  his  share  of 
said  interest  in  the  property  received  by  him,  being  one- 
fourth  of  the  same." 

In  the  twentieth  finding  of  the  master  he  says:  "I 
find  that  the  value  of  said  life  estate  of  Sarah  Caldwell 
(formerly  Griffin)  in  lot  3,  square  44,  since  October,  1853,  is 
worth  $12  50  permonth,  one-fourth  of  which  is  the  interest 
of  the  said  H.  M.  Taylor."  To  this  finding  of  the  master 
complainant  did  not  except.  Exceptions  to  it  were  filed 
by  Taylor,  and  the  exceptions  were  disallowed  by  the  jury ; 
so  this  report  by  the  master  stands  affirmed. 

The  twenty-first  finding  of  the  master  was  as  follows: 

Value  of  lot  from  October,  1853,10  December,  1880, 
$4,075.00;  one-fourth  interest  of  H.  M.  Taylor,$i,oi8.75. 
Less  amount  received  from  estate,  $200.00.  Amount  of 
rent  due  H.  M.  Taylor.  $818.75. 

To  this  report  of  the  master  complainant  excepted,  and 
on  the  trial  of  same  the  exception  was  disallowed  by  the 
jury,  thus  affirming  the  master's  report. 

So,  as  to  the  twentieth  finding  by  the  master,  complain- 
ant excepted  that  the  master  erred  in  finding  that  Henry 
M.  Taylor  was  entitled  to  one-fourth  of  Mrs.  Caldwell's 
life  estate  in  the  lot  which  was  disallowed  by  the  court, 
as  a  question  for  the  court,  and  not  excepted  to. 

In  view  of  these  findings  by  the  master  and  their  affirm- 


SEPTEMBER  TERM,  1881.  133 

Hargraves  vs.  LoU  «t  al, 

flient  of  the  sums  recovered  that  he  should  decree  that  the 
complainant's  title  to  and  possession  of  lot  3,  in  square 
44^  shall  be  good  and  valid  against  Henry  M.  Taylor  and 
£lxzabeth  Taylor,  administratrix  of  William  Taylor. 

XL,et  the  decree  be  amended  in    conformity   with  this 
Jia  <z3gment. 

udgment  in  first  case  affirmed.     Judgment  in  second 
reversed,  with  directions. 


Hargraves  vs.  Lott  et  aL 

!•  ^^  beqaest  to  a  slave  which  took  effect  by  the  death  of  the  testator 
during  the  existence  of  slavery  in  the  state  of  Georgia,  was  void. 

2-  TTie  judgment  of  the  court  of  ordinary  admitting  the  will  to  pro- 
l>ate  does  not  affect  the  rights  of  a  legatee  under  one  of  the  items. 

"^ills.  Estates.  Title.  Judgments.  Res  adjudicata. 
O  ordinary.  Before  C.  P.  Goodyear,  Esq.,  Judge /r^  hac 
v^^re.    Ware  Superior  Court.     April  Term,  188I. 

John  Hargraves  died  testate  in  the  year  1857.     By  his 

^^-stwill,  made  June  loth,  1856,  he  devised  to  J.  M.  Har- 

fT-sives  his  entire  estate,  and  in  the  event  the  devisee  could 

tiot  inherit,  he  devised   said  estate  to  John  Denton  and 

^^illiam  Denton.     The  devisee,  J.  M.  Hargraves,  at  the 

time  the  will  was  made,  and  at  the  death  of  the  testator, 

^2isa  slave.     The  will  was  admitted  to  probate  in  1857. 

^n  1878  J.  M.  Hargraves  filed  his  bill  against  Lott  et  aL 

^t  alleged  that  complainant  became  of  age  in  1876 ;  that 

he  was  entitled  to  the  estate ;  that  defendants  had  colluded 

^Jth  the  executor,  and  had  wrongfully  obtained  possession 

^'  a  large  part  of  the  estate ;  and  that  the  executor  had 

"jed  insolvent  in  1876,  and  there  was  no  administration  on 

flis  estate.    The  prayer  was  for  account,  etc. 

liefendants  pleaded,  among  other  things,  that  at  the 
time  of  the  testator's  death  the  complainant  was  a  slave, 
^d  the  devise  to  him  was  void.     Complainant  demurred 
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to  this  plea  on  the  ground  that  it  attacked  collaterally  the 
judgment  of  the  court  of  ordinary  admitting  the  will  to 
probate.  The  demurrer  was  overruled.  Defendants  an- 
swered. On  the  trial,  the  jury  found  for  defendants. 
Complainant  moved  for  a  new  trial,  which  was  refused, 
and  he  excepted. 

P.  B.  Bedford;  T.  J.  Ivev  ;  S.  W.  HiTCii,  by  Harri- 
SON  &  PeEPLES,  for  plaintiff  in  error. 

G.  J.  HoLTON  ;  J.  C.  NiciIOLLS,  for  defendants. 

Jackson,  Chief  Justice. 

1.  The  controlling  question  made  in  this  case  is  whether 
a  slave  can  take  a  devise  or  bequest  under  a  will  made 
and  taking  effect  by  the  death  of  the  testator  during  the 
existence  of  slavery  in  the  state  of  Georgia,  and  prior  to 
the  late  war. 

That  question  is  not  open  with  us.  30  Ga.,  161 ;  46  Id., 
399;  58  Id.,  118.  Under  the  principle  clearly  ruled  in 
those  cases  the  bequest  is  void. 

2.  The  judgment  of  the  court  of  ordinary  that  the  will 
be  admitted  to  probate,  does  not  affect  the  question  of  the 
right  of  complainant  to  the  property  devised,  especially 
as  the  testator  directs  in  the  will  where  it  shall  go  in  the 
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3.  A  bill  to  set  aside  and  cancel  a  deed  is  not  such  a  suit  respecting 
titles  as  must  be  brought  in  the  county  where  the  land  is  situated. 

U  Equity  has  jurisdiction  to  set  aside  a  judgment  granting  letters  of 
administration,  where  such  judgment  was  obtained  by  fraud. 

Equity.  Injunction.  Title.  Jurisdiction.  Judgments, 
^ministrators  and  Executors.  Before  Judge  Snead. 
Schmond  County.    At  Chambers.     October  5th,  1881. 

Reported  in  the  decision. 

Roberts  &  DeLacy  ;  L.  A.  Hall  ;  Barnes  &  Cum- 

ING,  for  plaintiffs  in  error. 

J.  S.  &  W.  T.  Davidson  ;  Kibbee  &  Martin,  for  de- 
ndants. 

PEER,  Justice, 

Matthewson  &  Butler  filed  their  bill  for  injunction,  re- 
l-icf,  etc.,  in  Richmond  superior  court  against  Michael 
McDonald,  administrator  upon  the  estate  of  James  Mc- 
X)onald,of  Richmond  county ,a  non-resident  intestate  of  this 
^tate,  Walter  J.  McArthur,  of  Montgomery  county,  and 
John  W*  Griffin,  of  Dodge  county,  in  which  by  the  bill,  an- 
swer, and  evidence  submitted  on  the  hearing  for  an  in- 
junction, etc.,  the  following  history  of  the  case  is  made  to 
appear : 

In  the  year  18 18  the  state  of  Georgia  granted  to  Mc- 
Donald, Pope  &  Co.,  of  Richmond  county,  Georgia,  about 
178  or  1 80  lots  of  land,  each  containing  202  J  acres,  all  lying 
in  what  was  then  Wilkinson  county.  It  nowhere  appears 
who  composed  the  firm  of  McDonald, Pope  &  Co.  It  appears 
that  Pope  removed  from  Richmond  county. to  Jackson 
county,  Florida,  about  1820,  and  married  there  in  1823. 
That  at  the  time  of  his  marriage  he  had  in  his  possession 
all  of  the  original  plats  and  grants  to  the  lots  aforesaid, 
and  so  held  them  till  he  died  in  1837  in  Florida.  His 
widow  had  heard  him  say  he  was  one  of  the  firm  of  Mc- 
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Donald,  Pope  &  Co.,  and  did  business  in  Richmond 
county.  That  he  always  claimed  to  be  sole  owner  of  the 
lots.  That  Pope  left  surviving  him  said  widow  and  a 
number  of  children,  and  they  continued  to  hold  the  plats 
and  grants  until  turned  over  to  these  vendees,  believing,as 
the  heirs  at  law  of  said  Pope,  they  were  the  sole  owners  of 
these  lots.  That,  by  powers  of  attorney  duly  executed 
6th  December,  1852,  and  4th  January,  1S58,  the  widow 
and  children,  then  in  life  and  all  of  age,  authorized  W.  S. 
Pope,  Jr.,  to  sell  and  dispose  of  all  of  said  lots,  and  to 
convey  them  in  fee  simple  and  give  warranty  titles  ;  that 
under  these  powers  Pope,  Jr ,  for  himself  as  an  heir  at  law, 
and  as  attorney  in  fact  forhis  mother,  brothers  and  sisters, 
sold  and  conveyed  137  of  said  lots,  aggregating  27,742^ 
acres,  by  warranty  deed  of  June  20th,  1 860,  for  $4, 1 10.00, 
to  W.  W.  Harrell,  J.  J.  Hamilton.  Oren  C.  Horn  and  Sea- 
born M.  Manning,  then  of  Pulaski  county,  Georgia,  and 
delivered  to  them  the  pl.its  and  grants.  At  that  time  said 
lots  lay  in  Pulaski,  Laurens  and  Telfair  counties.  That 
the  price  paid  was  all  the  lands  were  worth,  and  the  sale 
was  in  good  faith — one  party  believing  he  was  conveying, 
and  the  others  that  they  were  buying,  an  absolute  title. 
The  deed  and  the  powers  of  attorney  were  duly  recorded. 
The  other  evidence  of  Hamilton  and  others  corroborated 
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have  paid  taxes  on  said  lands  since.     The  county  of  Wil- 
kinson vas  sub-divided,  and  other  counties  formed  of  it  and 
other  counties.     February  15th,  1866,  McLaughlin  &  Co., 
by  warranty  deed,  sold  18  of  these  lots  to  L.  S.  Dunn,  of 
WewYork.     In  July,  1868,  G.  H.  McLaughlin  died,  hav- 
^^g  devised  all  of  his  estate  to  his  sister,  Mrs.  Sarah  V, 
Sutler,  one  of  the  complainants.     J.  O.  Matthewson,  the 
other  complainant,  constituted  the  other  member  of  the 
firm  of  G   H.   McLaughlin  &  Co.     Matthewson  &  Butler 
sold    sundry   lots   to   various   persons,  whose  names  and 
P'"ices  paid  are  set  forth  in  the  bill,  who  went  into  posses- 
sion, and  still  hold  possession.     They  appointed  Harrell 
their  agent,  who  looked  after  said  lands,  who  sold  some 
and  leased  others. 

^Vith  full  knowledge  of  all  these    facts,  Mc Arthur  & 

^riflRn,  a  firm  doing  a  lumber  and  real  estate  business  at 

^^^tman,  in   Dodge  county,  and  composed  of  respond- 

^'^ts,  W.  T.  McArthur,  of  Montgomery  county,  and  John 

*^-   Griffin,  of  Dodge  county,  conceiving  that  they  had 

discovered  a  flaw  in  the  title  conveyed  by  the  Popes,  sent 

John  W.  Griffin,  in  1879,  ^^  Augusta  to  work  up  the  case. 

^^  went  first  to  Mr.  John  McDonald,  a  cotton  merchant, 

^'^d  a  member  of  an  old   family  in  Augusta,  but   finding 

"^  Would  have  nothing  to  do  with  it,  he  hunted  further 

^^d    finally  found   Michael  McDonald,  an   Irishman,  who 

^^nie  to  Augusta  in  1857  as  a  barrel  maker,  and  who  is 

'^^w   about   47  years  old.     After   questioning   him,  and 

^^ing  told  that  he  had  several  brothers,  one  named  James> 

^one  of  whom  he  ever  saw  but  once,  and  that  was  in  New 

^^rk,  and  that  he  only  saw  them  then  for  about  ten  min- 

^^^s,  and  had  never  even  heard  of  them  since,  Griffin  in- 

^^rmed  him  that  he  had  struck  the  right  man,  and  invited 

Wm  to  go  with  him   to  the  hotel  where  he  (Griffin)  was 

^^^Pping.     When  there,  Griffin  told   McDonald  that  he 

■^^w  where  there  was  some  land  belonging  to  his  brother 

J^mes,  and  offered  him  $400.00  for  his  interest.     Upon 

condition  that  it  was  all  right  and  would  get  him  into  no 
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scrape,  McDonald  accepted.  A  formal  contract  was  then 
drawn  up,  dated  February  loth,  1879,  ^'"^  signed  by 
McDonald  and  Griffin,  whereby  the  former  agreed  to  take 
out  letters  of  administration  upon  the  estate  of  Jame< 
McDonald  and  then  to  sell  "whatever  title  the  court  ol 
ordinary  would  authorize  him  to  convey"  to  John  W 
GrifRn,  or  to  such  person  as  he  might  designate,  and  fot 
such  sale  to  receive  $4CX>.oo,  and  John  W.  Gnflin  to  paj 
all  the  costs  of  administration.  In  pursuance  of  this  conspi 
racy,  McDonald,  on  April  5th,  1879,  withSiJ.cxa  sent  hiir 
by  McArthur  &  Griffin,  went  to  Dodge  county,  and  was 
then  by  McArthur  &  Griffin  taken  to  Montgomery  county, 
where  only  five  of  the  lots  lay,  and  on  April  7th,  1879 
letters  of  administration  were  granted  to  him,  and  McAr. 
thur  &  Griffin  became  sureties  on  his  administrator's 
bond  in  the  sum  of  $1,000.00.  The  petition  alleges  that 
James  McDonald  died  intestate  about  1873  a  non-resi- 
dent of  Geoi^a,  and  possessed  of  about  $400.00  in  real 
estate.  Appraisers  were  appointed,  McArthur's  brothei 
being  one  of  them,  and  they  appraised  the  estate  April 
loth,  1879,  as  consisting  of  176  lots  of  202J  acres,  aggre- 
gating 35,640  acres  at  (35.00  per  lot.  estimating  one-half 
interest  at  (2,200.00.  McDonald,  McArthur  and  Griffin 
returned  to  the  latter's  office  at  Eastman,  Dodge  county, 
where  McDonald,  on  April   8th,  1879,  signed   a  deed  as 
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ary  loth,  1879,  2ind  came  home.     On  June  loth,  1879, 
Griffin    came   to    Augusta    and    succeeded    in    getting 
Af  cDonald,  as  administrator,  to  sign  three  other  deeds,  one 
covering  120  lots  in  Laurens,  Dodge  and  Telfair  counties, 
and  purporting  to  be  for  $2,212.50  consideration,  and  one 
'^or  7  lots  in  Dodge  county,  purporting  to  be  for  $56.00 
consideration,  and  the  third  for  48  lots  in  Laurens,  Dodge 
and  Pulaski  counties,  and  purporting  to  be  for  $1,000.00 
consideration.     Four  hundred  dollars,  however,  and  ex- 
panses of  administration,  amounting,  so  far  as  shown,  to 
about  $60.00,  is  all  that  ever  was  paid.     The  deed  pur- 
Parting  to  be  dated  May  6th,  1879,  ^^s  recorded  in  Dodge 
^^unty  only  April  ist,  1880,  and  the  $56.00  deed  of  June 
^^^h,  1879,  w^s  recorded  in  Dodge  county  March  25th, 
^880.    The  second  deed  for  $2,212.50,  of  June  loth,  1879, 
*nd  the  $1,000.00  deed  of  June  loth,  1879,  ^^^^  ^^^^  ^^' 
Corded    in    Dodge    county  only  September  30th,  1881, 
*^ter  the  granting  of  the  restraining  order  in  this  case, 
*nd  two  days  befoie  the  hearing.     McDonald  has  never 
^^de  any  returns  as  administrator,  or  done  any  other  act 
^*>an  to  sign  the  deeds,  as  he  considered  the  whole  matter 
^*osed  after  he  received  the  $400.00,  his  understanding 
"^ing  that  it  was  paid  to  and  belonged  to  him  for  his  in- 
^^rest  in  the  land.     He  simply  did  whatever  he  was  di- 
""^cted  to  do  by  John  W.  Griffin,  in  order  to  perfect  his 
"tie  to  the  interest  sold.     He  never  read  any  of  the  pa- 
per's, and  had  no  idea  how  much  land  there  was,  or  its 
^^*Uc,  but  signed  such  papers  as  he  was  directed   to  sign, 
^Pon  Griffin's  assurances  that  it  was  all  right  and  would 
S^^  Wm  into  no  trouble,  he  (McDonald)  believing  that,  at 
''^c^st,  he  was  only  selling  a  small  quantity  of  wild  land 
^l^ich  no  one  claimed.     As  soon  as  he  learned  that  the 
laiicl  was  claimed  by  Matthewson  &  Butler,  and  that  it 
cot\3jsted  of  many  thousands  of  acres,  he  saw  he  had  been 
*^  into  a  trap,  and  he  determined  to  have  nothing  more 
^  ^0  with  it,  and  made  a  full  disclosure  of  the  whole  af- 
lair.    Under  the  deeds  from  McDonald,  administrator, 
■fcfti  V  67— 1« 
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McArthur  &  Griffin  have  taken  possession  of  a  large  num- 
ber of  complainants'  lots,  and  are  daily  leasing  and  rent- 
ing the  same  and  appropriating  the  entire  proceeds- 
They  justify  themselves  upon  the  ground  that  as  com- 
plainants have  sold  several  of  the  lots,  they  proposed  to 
take  possession  of  enough  to  get  even. 

In  October,  1880,  Griffin  came  to  Augusta  and  tried  to 
get  McDonald  to  swear  t«  returns,  as  administrator,  so  as 
to  be  discharged.  But  as  the  returns  were  false,  McDon- 
ald refused,  and  Griffin  said  as  he  was  security  on  the 
bond  he  would  make  them  himself.  McArthur  &  Grif- 
fin do  not  pretend  to  dispute  the  circumstances  under 
which  the  administration  was  procured,  or  the  amount 
paid  McDonald,  but  nevertheless  swear  they  acted  in  good 
faith,  and  believed  they  were  buying  a  good  title  to  a  one- 
half  interest  in  the  Pope  lands.  They  rely  upon  complain- 
ants' inability,  as  they  claim,  to  establish  any  title,  and  they 
produced  many  affidavits  showing  that  some  of  the  lots 
had  never  been  occupied,  and  that  some  were  held  by  per- 
sons who  claim  to  hold  adversely  to  complainants.  Some 
of  these  affidavits  are  made  by  persons  who  actually  hold 
under  complainants'  vendees,  and  McArthur  &  Griffin  are 
themselves  in  possession  of  some  of  the  lots  which  they  pur- 
chased from  the  complainants'  vendees.  Since  the  open- 
ing of  the  Macon  and  Brunswick  Railroad,  pas.'iing  directly 
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Matthewson  had  a  good  title  to  the  Pope  lands,  but  his 
object  in  getting  out  the  administration  was  to  make  some- 
thing, by  buying  or  selling  out.     Griffin  in   1876  or  1877, 
actually  took  Harrell,  who  at  that  time  was  acting  as  agent 
for  Matthewson  and  Butler,  to  show  him  lots  upon  which 
squatters  were  settling.     The  lands  owned  by  complain- 
ants lie  now  in  the  counties  of  Montgomery',  Dodge,  Tel- 
fair, Pulaski  and  Laurens.     Defendant  (McArthur)  resides 
in    Montgomery  county,  Griffin   in   Dodge   county,  and 
Michael  McDonald,  administrator,  in  Richmond  county. 

Complainants  therefore   filed  their  bill  in    Richmond 

Co iirity,  praying  that  the  administration  in  Montgomery^ 

covinty  by  Michael  McDonald  be  set  aside,  and  declared 

^^id  for  fraud ;  that  his  deeds  be  likewise  declared  fraud. 

'^l^rit,  and  be  delivered  up  to  be  canceled  as  a  cloud  upon 

^^^ir  title,  and  that  he  be  required  to  account  and  pay  over 

^•o    Complainants  all  moneys  received  by  him  from  the  sale 

^*     "their  lands.     That  McArthur  &  Griffin  be  restrained 

^*"^^rti  further  leasing  and  trespassing  upon  complainants* 

^^cis,and  that  they  account  and  pay  for  the  damage  already 

e,  and  be  required  to  deliver  up  said  deeds  to  be  can- 

d,  as  fraudulent,  and  as  clouds  upon  complainants'  title 

^d  also  to  protect  themselves,  because  of  threatened  suits 

S^inst  complainants  upon  their  warranty  deeds  to  lands 

^**"^ady  sold,  because  of  the  alleged  McDonald  title  set  up 

y^     McArthur  &   Griffin,   and    for  general   relief.      The 

y^lueof  the  half  interest  which  McDonald  pretended  to  sell 

^   ^  879  was  reasonably  worth  $20,000.00,  and  yet  McAr- 

'^^rand  Griffin  bought  it  for  $400.     It  nowhere  appears 

*^^t  the  administrator  has  sold  or  disposed  of  the  property 

^^    Montgomery  county,  about  five  lots  in  the  eleventh 

district. 

It  was  by  virtue  of  these  five  lots,  lying  in  Montgomery 
^^Unty,  that  jurisdiction  for  administration  was  claimed 
*^  that  county.  The  bulk  of  the  property  lies  in  Dodge 
^^unty,  where  McArthur  &  Griffin  do  business.  Harrell 
^i  the  other  vendors  of  G.  H,  McLaughlin  &  Co.,  also 
'^de  in  Dodge  county. 
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To  this  bill  respondents  demurred  : 
*(i.)  Because  the  superior   court  of   Richmond  county 
has  no  jurisdiction  to  vacate  a  judgment  rendered  by  the 
court  of  ordinary  of  Montgomerj-  county,  or  to  enjoin  a 
legal  proceeding  therein. 

(2.)  Because  the  superior  court  of  Richmond  county  has 
no  jurisdiction  of  respondents  McArthur  &  Griffin,  one  a 
resident  of  Montgomery  and  the  other  of  Dodge  county, 
who  are  the  only  respondents  against  whom  substantial 
relief  is  prayed. 

(3.)  Because  complainants  have  an  adequate  remedy  at 
.law. 

(4.)  Because  there  is  no  equity  in  complainants'  bill. 

(5.)  Because  Richmond  superior  court  has  no  jurisdic- 
tion of  respondents  on  the  subject  matter  of  the  suit,  as 
the  lands  do  not  lie  in  said  county,  and  this  suit  is  in  re- 
spect to  the  title  of  said  lands. 

(6.)  Because  the  superior  court  of  Richmond  county 
has  no  jurisdiction  of  Michael  McDonald  as  administra- 
tor, as  such  administration  is  in  Montgomery  county, 
Geoi^ia. 

On  hearing  said  bill,  on  the  demurrer,  answers  and  evi- 
dence, the  court  overruled  the  demurrer  and  ordered  the 
injunction  to  issue.  To  which  ruling  and  judgment  re- 
ipondenls.    McArthur  .'^   GrifYin.   uxceiUcd    and    a^^^gned 
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corded,  in  good  faith  and  for  full  value,  conveyed  by  war- 
ranty deed   137  of  said  lots,  aggregating  27,742  acres  of 
/and,  to  Harrell,  Hamilton,  Horn  and  Manning,  said  deed 
being  dated  June  20th,  i860,  and  at  the  same  time  delivered 
to  them  the  plats  and  grants  of  said  lots. 

The  bill  further  alleges  that  on   the   loth  July,  1863, 

Harrell  and  his  co-vendees  sold  by  warranty  deed,  in  good 

faith  and  for  full  consideration,  115  lots  of  this  land  to 

McLaughlin  &  Co.  (one  of  whom  is  a  complainant).     Since 

said   sale  complainants  have  sold  to  various  persons  some 

^^    ^^id  lots  in  dispute,  who  went  into  possession,  and  are 

^^^11    in  possession,  and  complainants  have  been  controlling 

*^^l^-nce  of  said  lots,  and  paying  taxes  thereon  since  their 

P^«*crhase  to  the  present.     As  the  demurrer  admits  these 

^*1^  gations  to  be  true,  we  do  not  see  why  the  complainants 

^a.v^  not  shown  prima  facie  at  least  such  a  title  or  inter- 

^^^    in  these  lands  as  entitles  them  to  a  standing  in  court. 

f^   ^f>riina  facie  title  is  all  that  is  necessary,  at  least  until  a 

er  outstanding  title  is  shown.  In  asuit  for  an  injunction 

plainants,  on  showing  they  have  prima  facie  even  an 

^^^^rest  in  the  property,  may  maintain  their  bill.     In   53 

**•»  454  and  685,  this  court  said  "that  a  plaintiff  in  eject- 

*^^rit  might  recover,  though  he  may  himself  show  no  title 

^     ^he  jury  against  one  who  acquires   possession  subse- 

^^^titly  by  a  trespass  without  any  lawful  right  whatever.** 

*^  is  not  necessary  even  in   ejectment  suits  that  plaintiff 

^nould  have  the  entire  title,  much  less  in  equity.     An  un- 

^^^idcd  interest  will  support  title.     3  Wall.,  and  an  equi- 

^^l>lc  title  is  sufficient  to  maintain  or  defeat  an  action.     39 

^*->9i;  3i^*-»278;  30/^.,  553,652;  29/1).,  171,485;  27 

*  372;  26  Ib.^  132.     A  title  which  io  apparently  good  is 

^^Ricient   against   a  mere   wrong-doer   or   trespasser.     3 

^*^  13-20;  15  La.,  76.     We  do  not  mean  to  be  under- 

stc^od  as  holding  that  the  complainants  have  established 

^y     their  evidence  a  good  title,  but  we  think  the  allega- 

^^^nsin  the  bill,  show  they  have  prima  facie  such  an  in- 

^^*^t  in  the  property  as  entitles  them  to  a  hearing. 
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2,  3,  The  demurrer  further  objects  to  the  bill  for  the 
reason  that  the  superior  court  of  Richmond  county  has  no 
jurisdiction  over  two  of  the  respondents,  and  that  McDon- 
ald's residence  gives  no  jurisdiction,  since  no  substantial 
relief  is  prayed  against  him.  The  bill  is  to  cancel  a  deed 
obtained,  as  is  alleged,  by  fraud,  and  which  casts  a  cloud 
over  the  complainants'  title,  and  is  one  peculiarly  within 
the  province  of  a  court  of  equity.  Fraud  is  the  gravamen 
of  this  bill — it  seeks  to  annul  conveyances  obtained  by 
fraud,  to  set  aside  and  relieve  against  judgments  obtained 
by  imposition,  and  for  relief  against  certain  fraudulent 
practices,  which  vitiate  certain  contracts  of  sale  made  by 
defendants.  We  hold  the  administrator  is  a  necessary 
and  proper  party  to  such  a  bill.  It  is  his  deed  sought  to 
be  canceled  ;  his  fraudulent  contract  annulled,  and  his 
letters  of  administration  set  aside.  It  is  his  act  which 
made  possible  the  fraud  committed;  without  his  aid  the 
fraud  could  not  have  been  perpetrated.  A  deed  obtained 
by  fraud,  which  casts  a  cloud  over  complainant's  title, 
subjects  him  to  future  liability,  or  present  annoyance,  and 
the  removal  of  which  is  necessary  to  his  present  protec- 
tion, will  by  a  court  of  equity  be  decreed  to  be  canceled. 
8Ca.,459;  39-^*-' 533;  44  ^^^5.,  259;  2y /d.,  $^6. 

It  has  been  further  ruled  that  a  bill  to  cancel  a  deed 
and  to   ^et    aside  tlie 
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and  letters,  set  aside,as  has  been  decided  in  9  Ga.,  247 ;  37 
-/5.,  265,  and  57  lb.,  43. 

These  authorities  cited,  we  think,  are  decisive  as  to  the 
"the  grounds  of  demurrer  to  this  bill,  and  we  see  no  error 
in  the  judgment  of  the  court  overruling  the  same. 

Taking  the  bill,  answers  and  voluminous  evidence  sub- 
mitted on  the  hearing  of  this  injunction — recognizing  the 
fact  as  we  do    under  the   law  of  this  case,  that  it  is  one 
proper  for  the  jurisdiction  of  a  court  of  equity,  that  it 
is  pending  in  a  proper  jurisdiction,  and  in  passing;  upon 
the  questions  of  fact  that  may  be   conflicting,  the  chan- 
cellor is  entitled  to  a  discretion  in  his  judgment  that  we 
should  not  disturb,  unless  abused — and  we  may  well  let 
the  judgment  pronounced  by  the  court  below  as  to  grant- 
ing this  injunction  remain  until  the  final  hearing  of  this 
cause  before  the  tribunal  appointed  to  pass  upon  the  facts 
when  therein  presented. 
Let  the  judgment  below  be  affirmed. 


Hamilton  et  al.  vs.  The  Grangers*  Life  and  Health 

Insurance  Company. 

1.  To  a  suit  by  a  corporation  against  one  of  its  stockholders,  the  de- 
fendant may  plead  and  recover  as  a  set-off  any  sum  of  money  ob- 
tained from  him  by  fraud  as  a  subscriptioQ  to  the  stock;  unless, 
being  a  subscriber,  there  are  debts  of  the  corporation  unpaid,  in- 
curred after  his  subscription,  to  the  amount  of  the  sum  so  paid,  or 
greater. 

2.  If  there  were  any  errors  in  this  case,  they  were  immaterial,  and  did 
not  hurt  the  defendants. 

Corporations.  Stockholders.  Set  off.  Fraud.  Debtor 
and  Creditor.  Before  Judge  Underwood.  Floyd  Supe- 
rior  Court.     March  Term,  1881. 

Reported  in  the  decision. 

D.  B.  Hamilton;  Joel  Branham,  for  plaintiffs  iu 
error. 
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Dabsey  &  FoUCHE,  for  defendant. 
Speer,  Justice. 

The  Grangers'  Life  and  Health  Insurance  Company  sued 

D.  B.  Hamilton  as  principal,  and  Alfred  Shorter  as  security, 
on  a  promissory  note  dated  8th  of  October,  1877,  and  due 
on  the  first  day  of  January  thereafter,  for  the  sum  of  five 
hundred  dollars.     The  suit  was  brought  for  the  use  of  F. 

E.  Davidson,  and  indorsed  to  him  by  said  company. 

To  this  suit  defendant  filed  the  plea  of  general  issue; 
and  also  a  plea  of  set-off,  alleging  an  indebtedness  on 
the  part  of  the  company  to  defendant  in  the  sum  of 
two  hundred  and  fifty  dollars,  paid  to  it  by  defend- 
ant on  account  of  subscription  to  stock  in  said  com- 
pany on  the  10th  of  August,  1875,  which  defendant  was 
induced  to  make  and  pay  by  the  false  and  fraudulent  rep- 
resentations of  its  officers  and  agents  upon  which  he  acted, 
and  of  the  falsity  of  which  he  had  no  means  of  ascer- 
taining. The  false  and  fraudulent  representations  were 
in  substance  as  follows: 

That  the  Georgia  department  of  said  company  was  to 
have  a  charter,  which  had  been  refused  by  said  company. 
That  S'oo,ooaoo  had  been  therefor  subscribed  and  actu- 
ally paid  in  at  the  home  office.    That  of  the$ioo,ooo.oo  to 
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inent  of  the  note  sued  on,  had  notice  of  the  false  and 
fraudulent  representations.    Defendant  further  pleaded  a 
set-off  of  fifty  dollars  money  expended  by  him  in  attend- 
ing to  the  business  of  the  company. 

Further  defendant  pleaded,  the  company  was  a  non-resi- 
dent corporation,and  the  stockholders,  including  Davidson, 
^ere  indebted  to  the  company  more  than  enough  to  pay 
*1^   its  liabilities,  and  the  assignment  was  made  with  a  view 
^o  defeat  defendant's  rights  against  the  company.     Fur- 
ther ^defendant  pleaded,  the  company  had  no  power  to  re- 
^^i^^c  subscriptions  beyond  the  $icx),oco.oo,  the  sum  fixed 
^y    its  charter,  and  that  had  been  subscribed  for  and  taken 
*^^f  <:>re  defendant's  subscription,  and  it  was  therefore  null 
void. 

nder  the  evidence  and  charge  of  the  court  the  jury 
^^^ lamed  a  verdict  for  the  plaintiff  for  the  sum  of  four 
^^i^dred  and  forty-nine  dollars  and  fifty-four  cents  prin- 
^*I^^.I,  with  interest  and  cost. 
I^he  errors  assigned  are  : 

Cl^ .)  The  striking  the  last  plea  filed  by  the  defendants. 

C^.)  In  excluding  from  the  jury,  as  evidence,  a  letter 

*"*  tten  by  defendant  and  others  to  the  board  of  directors 

*     the  Grangers*  Life  and   Health   Insurance  Company, 

^^^ tile,  Alabama,  dated  at  Rome,  Georgia,  20  June,  1876' 

^   ^«t  forth  in  the  bill  of  exceptions. 

-     V3.)  In  excluding  as  evidence  certain  resolutions  of  the 

o^yj  of   trustees  of    loth  November,   1877,  ^i^    Rome, 

^^>rgia,  defendant  being   one   of  them,  on   the    report 

^cJe  by  Hamilton  on  his  return  trip  made  from  Mobile. 

C-<|-)  In  refusing  to  rule  out  the  testimony  of  M.   G. 

^^dson  that  related  to  an  assignment. 

,    CS-)  I'^  not  excluding  from  the  jury  ay?. /<:?.  obtained 

^^   Ployd  superior  court  against  the  Grangers'  Life  and 

^^alth  Insurance  Company,  dated  21st  October,   1879* 

P^^ncipal,  $2,000.00 ;  interest  to  judgment,  $385.00,  with 

^  ''^tum  thereon  of  nulla  bona, 

(6.)  The  following  portions  of  the  charge  of  the  court 
^  the  jury  were  also  excepted  to  and  assigned  as  ettot  \ 
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acting  with  the  directors  antil  the  company  ceased  to  do 

business,  in  1878." 

The  main  and  controlling  question,  therefore,  in  this 

oa,se  is,  whether  the  charge  of  the  court  was  right  when 

A«  instructed  the  jury  "that  the  defendant  had  the  right 

fo    j>lead  as  a  set-off  any  sum  of  money  obtained  from 

•'iirri    by  fraud,  unless  the  defendant  is  a  subscriber  and 

P^id   the  money  as  ten  per  cent,  on  a  subscription  for 

^^^^olc,  and  there  are  debts  unpaid,  due  by  the  company  to 

^'^    ^. mount  greater  than  two  hundred  and  fifty  dollars/' 

^A/hen  this  case  was  before  this  court  heretofore,  65  Ga.* 
750,   it  was  held :  **  The  plea  of  set-off  extends  to  all  mutual 
ands  existing  between  the  parties  at  the  date  of  the 
xnencement  of  the  action.    Therefore  money  procured 
he  plaintiff  from  the  defendant  by  fraud  may  be  set  off 


a 


^Dst  a  suit  on  a  note  for  money  loaned."     This,  no 
*^*  "*  l)t,  as  an  abstract  legal  proposition,  is  correct,  and  was 


tiled  on  a  demurrer  to  a  plea  in  this  case,  but  the  judge 

^^w  held,  and  so  instructed  the  jury,  it  would  not  apply, 

d  such  set-off*  would    not  be  available  as  a  defense 

*^^re  the  defendant  was  a  subscriber  for  stock  in  the 

''^pany,  and  he  paid  the  money  sought  to  be  set  off  as 

per  cent,  on  such  subscription  for  stock,  and  there  are 

ts  due  and  unpaid  by  the  company  to  an  amount 

^^^ater  than  the  two  hundred  and  fifty  dollars.     We  think 

^^  exception  to  the  rule  made  by  the  court  is  well  founded 

'^^  law. 

Stockholders  who  are  sued  to  recover  installments  on 
^^Ock  due  by  them  to  the  company,  where  it  is  insolvent 
^^d  owing  debts,  cannot  protect   themselves   from  such 
*Ubility  as  to  third  persons,  whatever  may  be  the  stipula- 
tion between   the  stockholders  and   the   company,   nor 
Would  a  set-off  be  allowed  for  payments  on  such  stock, 

L  though  the  stockholders  may  have  been  induced  by  fraud- 
ulent representations  to  subscribe  for  such  stock.  Thomp. 
on  Liability  of  Stockholders,  §168,  and  authorities  there 
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cited.  Paying  calls  on  shares  subscribed  will  estop  an  ori- 
ginal subscriber  for  shares  from  denying  his  liability  for 
future  calls,  for  by  thus  contributing  to  the  actual  working 
capital  of  the  company  he  becomes  entitled  to  share  its 
profits  if  any  should  be  made,  and,  as  a  consequence,  he 
becomes  in  case  of  a  joint  stock  company  a  partner  in 
the  concern,  and  as  such  is  liable  to  its  creditors.  So  one 
who,  on  the  other  hand,  subscribes  for  stock  in  a  company 
is  a  stockholder,  although  he  may  have  failed  to  pay  calls 
thereon.  He  cannot  of  course  plead  his  own  default  in 
discharge  of  his  contract.  Neither  will  one  who  accepts 
shares  in  a  company  and  receives  dividends  thereon  be 
allowed  to  deny  the  validity  of  the  shares. 

As  a  general  rule,  one  who  participates  in  the  profits  of 
a  corporation  as  a  share-holder  by  receiving  dividends, 
etc.,  is  held  liable  to  the  creditors,  and  the  equities  or 
fraud  attaching  to  his  title  are  things  with  which  the  cred- 
itors have  nothing  to  do. 

If  a  person  purchase  shares,  or  subscribe  for  the  same 
and  suffer  his  name  to  appear  upon  the  books  and  take  a 
part  in  the  management  of  the  corporation  as  director,  or 
otherwise,  he  will  not  be  allowed  at  the  instance  of  a  suit 
by  creditors  to  impeach  his  own  title.  His  title  may  be  im- 
perfect, tainted  with  fraud.  Equities  may  exist  between 
him  and  the  company,  yet  he  will  not  be  allowed  to  deny 
the  truth  of  the  representation  he  has  made  by  his  con- 
duct and  disavow  the  ownership  or  the  consequent  liability 
when  it  ceases  to  be  a  benefit  and  comes  to  be  a  burthen. 
22  N.  Y.,  17. 

It  was  in  full  accord  and  harmony  with  these  general 
principles  that  this  court  held  in  the  case  of  Turner  vs. 
The  Grangers  Life  and  Health  Insurance  Company  ^(i'i^  Ga.^ 
649,  that  "  Though  subscription  to  the  stock  of  an  insu- 
ranee  company  may  have  been  induced  by  fraudulent  repre- 
sentations,  yet  the  subscriber  cannot  recover  the  amount 
paid  if  there  are  creditors  to  an  equal  or  larger  amount 
on  debts  contracted  after  his  subscription.    As  to  such 
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debts  the  funds  of  the  corporation,  including  his  sub- 
scription, are  held  in  trust  for  their  payment." 

We  recognize  the  rule  given  in  charge  by  the  court  and 
excepted  to  as  fully  sustained  by  the  case  above  referred 
to.  And  as  the  other  assignments  of  error  complained  of 
could  not  affect  or  change  this  rule  of  liability  of  this 
plaintiff  in  error,  under  this  view  of  the  case,  we 
deem  unnecessary  to  pass  upon  them.  Suffice  it  to  say 
that  plaintiff  in  error  cannot  escape  his  liability  on  this 
debt  by  reason  of  any  of  the  defenses  made  in  the  record. 
Let  him  discharge  the  duty  he  owes  to  the  creditors  of  a 
company  of  which  he  was  an  active  and  influential  mem- 
ber, as  appears  from  the  record,  by  paying  this  debt.  If 
he  has  individual  grievances  against  others  for  fraud  or 
misrepresentation,  the  courts  are  open  to  his  complaints. 

Let  the  judgment  below  be  affirmed. 


Madden  et  al.  vs.  The  State  of  Georgia. 

AVhere  the  defense  of  a  criminal  case  rested  largely  on  the  doctrine  of 
reasonable  doubts,  and  the  attention  of  the  court  was  called  to  that 
feature  of  the  case  by  a  request  to  charge,  even  though  the  request 
as  made  may  not  have  been  strictly  legal,  yet  it  was  the  duty  of  the 
court  to  have  charged  the  law  on  that  branch  of  the  case,  and  an 
entire  failure  so  to  do  will  necessitate  a  new  trial. 

Criminal  Law.  Charge  of  Court.  Before  Judge  Wil- 
lis. Muscogee  Superior  Court.  November  Adjourned 
Term,  1880. 

Madden  et  aL  were  indicted  for  robbery.  The  testi- 
mony for  the  state  was  to  the  effect  that  Madden  snatched 
money  from  the  hands  of  the  prosecutor  and  Miller  aided 
him  in  the  transaction.  The  testimony  for  the  defend- 
ants was  to  the  effect  that  they  won  the  money  betting 
on  a  mode  of  drawing  certain  cards  from  among  a  num- 
ber of  others*    The  counsel  for  the  defendants  asked  a 
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chaise  on  the  subject  of  reasonable  doubts,  which  it  is 
unnecessary  to  set  out  in  detail.  The  court  refused  the 
charge,  and  gave  no  charge  on  that  subject.  The  jury 
found  a  verdict  of  guilty.  Defendants  moved  for  a  new 
trial,  which  was  refused,  and  they  excepted. 

Carey  J.  Thornton;  W.  F.  Williams,  for  plaintiffs 
in  error. 

H.  BUSSEY,  solicitor-general,  by  John  Peabodv,  for 
the  state. 

Jackson,  Chief  Justice. 

The  defendants  were  convicted  of  robbery  and  among 
other  errors  assigned  is  one  that  the  presiding  judge  re- 
fused to  give  to  the  jury  a  written  charge  on  the  subject 
of  reasonable  doubts. 

Assuming  that  the  request  as  made  was  not  in  all  re- 
spects such  as  the  judge  should  have  given,  yet  as  his 
attention  was  thereby  called  to  the  subject  of  reasonable 
doubts,  and  to  the  fact  that  the  defendants  rested  their 
defense  largely  on  this  great  principle  of  criminal  law,  it 
was  his  duty  to  give  It  to  the  jury  substantially  and  clearly 
in  his  own  language.  But  in  the  entire  charge,  which  is 
spread  out  in  full  in  the  record,  reasonable  doubts  are  ig- 
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timony  have  found  the  verdict  of  guilty,  and  believed  one 
witness  and  disbelieved  iall  the  others,  and  been  satisfied 
'  beyond  a  reasonable  doubt  of  the  truth  of  the  one  and 
of  the  falsehood  of  all  the  others ;  but  we  do  mean  to  say 
that  it  is  for  the  jury  to  pass  on  that  issue,  and  to  weigh 
the  testimony  by  weight  of  character  and  standing  and 
all  the  circumstances  of  the  case.  Often  one  witness 
ought  to  outweigh  a  dozen,  and  no  tribunal  is  so  compe- 
tent to  hold  the  scales  as  a  jury  of  the  vicinage;  but  in 
every  criminal  trial  they  should  be  instructed  that  in 
criminal  cases  they  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  weight  on  the  side  of  guilt  preponderates 
so  as  to  exclude  that  doubt — not  a  mere  vague,  imaginary 
doubt,  but  a  reasonable  doubt  growing  out  of  the  conflict 
of  testimony,  or  springing  rationally  from  the  want  of  tes- 
timony. 

However  bad  these  defendants  may  be,  and  their  de- 
fense shows  their  characters,  admitting  the  decoy  and 
cheating  of  this  man  at  cards  out  of  his  money,  and  thus 
violating  the  law,  nevertheless  they  are  entitled  to  be  tried 
according  to  law,  and  we  feel  constrained  to  grant  them 
a  new  trial  for  this  error  of  the  presiding  judge. 

We  see  nothing  else  in  the  record  which  would  have 
required  or  authorized  this  court  to  interfere 

The  judgment  is  reversed  on  the  ground  that  the  court 
erred  in  not  giving  in  charge  to  the  jury  the  law  of  rea- 
sonable doubts.     See  56  Ga,^  113;  59  lb,,  457. 

Judgment  reversed. 


The  Mayor,  etc.,  of  Savannah  vs.  Clear  v. 

I.  The  city  of  Savannah  is  bound  to  keep  such  banks  or  embankments 
along  canals  controlled  and  used  by  it  as  a  part  of  its  drainage 
system  as  will  securely  keep  the  waters  of  such  canals  within  their 
diannels ;  and  also  to  keep  them  open  and  in  such  order  as  to  pro- 
tect the  proprietors  of  adjacent  lands,  and  to  do  thl^  in  such  manner 
as  to  provide  against  the  changes  of  weather  which  are  usual  and 
!^aV  .    oidinary  at  different  seasons  in  that  latitude. 
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3.  If  overflows  and-consequenL  damage  resulted  from  allowing  grass, 
weeds,  or  other  obstructions,  to  remain  in  the  channel  of  the  canal. 

the  ciiy  would  be  liable. 
(a.)  Nor  could  the  city  put  obstructions  in  the  canal  (or  the  purpose  of 
repairing  it  in  such  way  as  to  injure  proprietors  of  adjacent  lands. 

3.  Extraordinary  rain-falls  against  which  the  city  by  the  use  of  care 
and  caution  could  nut  provide,  if  unmixed  with  negligence  on  the 
part  of  the  city,  will  not  create  any  liability  for  damages  from  over- 
flows caused  thereby.  But  if  the  proximate  or  immediate  cause  of 
the  overflow  was  negligence  of  the  city  in  allowing  the  canal  to  be- 
come obstructed,  the  existence  of  extraordinary  rainfalls  will  not 
relieve  it  from  liability  for  damages. 

4.  An  exception  that  the  charge  of  the  court  as  a  whole  has  a  tendency 
to  mislead  the  jury  and  give  them  wrong  impressions  as  to  the  facts 
proved,  and  presents  wrong  issues,  is  too  general  to  be  considered 
by  this  court 

5.  To  show  the  ownership  by  another  than  the  city  of  a  part  of  the 
bank  of  a  canal  is  irrelevant,  where  the  damage  complained  o(  was 
not  at  such  place,  but  at  a  different  portion  of  the  bank,  at  some 
distance  therefrom. 

6.  The  verdict  is  supported  by  the  evidence. 

Municipal  Corporations.  Damages.  Negligence.  Sew- 
ers, Evidence.  Savannah.  Before  Judge  CarsWELL. 
Chatham  Superior  Court.     March  Term,  i88(. 


Reported  in  the  decision. 
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means  of  sewers  emptying  into  them.     Cleary  planted  two 

fields  adjacent  to  said  canals — one  of  fifteen  acres,  north 

of  and  next  to  the  Perry  canal,  the  other  of  eighty  acres, 

east  of  and  next  to  Bilbo  canal.     It  was  alleged  that  the 

crops  of  cotton  on  the  fifteen  acre  field,  and   the  crop  of 

oats,  hay,  sweet  potatoes,  corn,  peas  and  straw  on   the 

eighty-acre  field,  as  well  as  grass  for  pasturage  of  cattle 

(all  in  fine  condition  at  the  time),  were  totally  destroyed 

by  the  overflows  of  said  tracts  of  land  by  the  waters  from 

the  said  canals — and  that  the  overflows  occurred  on  the 

following  dates,  or  about  then:     August  loth  and  i8th, 

1871,  and  August  5th,  1872.     Both  fields  were  inundated 

with  water  from  the  said  canals,  in  the  month  of  August, 

1871,  and  only  the  fifteen-acre  field  in  August,  1872 — this 

fifteen  acre  field  having  been  planted  in  cotton  on  both 

occasions.     The  declaration  alleged  that  all  the  overflows 

were  due  to  the  insufficient  banks  and  bad  condition  and 

repair  of  the  Bilbo  canal,  and  of  Perry  canal ;  and,  also,  to 

the  fact  that  both  canals  were  not  kept  open  and  in  such 

condition  as  to  protect  the  proprietors  of  adjacent  lands, 

°^t  on  the  contrary,  both  canals  were  stopped  up,  and  so 

obstructed  and  kept  by  obstructions  placed  therein  by  the 

c*^y>  that  the  water  brought  into  the  canals  from  the  city 

sewers  could  not  escape  into  the  Savannah  river,  as  was 

»onnerly  the  case,    but   was    necessarily  emptied   upon 

Ueary's  lands  adjoining  thereto,  and  overflowed  the  same. 

1  he  declaration  also  alleged  that  the  city  was  bound   to 

*^^^P  said  canals  in  order,  so  as  to  protect  the  lands  of  the 

^"Jacent  proprietors  from  overflow,  and  so  neglected  its 

^^fyas  to  unnecessarily  cause  the  damage  to  plaintiff. 

The  defendants  pleaded  the  general   issue;    that  it  was 

"ot  bound  to  keep  the  eastern  bank  of  Bilbo  canal  in  order 

or  repair,  so  as  to  prevent  overflow  of,  or  damage  to,  the 

adjacent  lands;  also,  that  the  city  was  not  bound  to  pro, 

vide  good  and  sufficient  banks  or  dams  on  said  eastern 

side  of  said  canal,  nor  was  it  under  any  obligation  to  keep 

the  same  in  good  order  or  repair. 

V  67—11 
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On  the  trial  of  the  cause,  after  hearing  the  evidence  and 
receiving  the  charge  of  the  court,  the  jury  on  returning 
into  court  rendered  a  verdict  for  plaintifi  against  the  de- 
fendant  for  five  thousand  and  sixty-seven  dollars  and  fifty 
cents. 

The  defendant  then  made  a  motion  for  a  new  trial  on 
the  following  grounds  : 

(i.)  Because  his  honor,  the  judge,  erred  in  charging  the 
jury  as  follows: 

"  It  its  conceded  by  the  defendants,  the  mayor  and  al- 
dermen of  the  city  of  Savannah,  that  the  Perry  Street 
Lane  canal  and  Bilbo  canal  are  controlled  by  them  as  a 
part  of  the  sewerage  and  drainage  system  of  the  city  of 
Savannah,  and  I  charge  you  that  they  were  required  by 
law  to  keep  such  banks  or  embankments  along  said  canals 
as  would  securely  keep  the  waters  within  the  channels  of 
said  canals,  and  to  keep  them  open  and  in  such  order  as 
to  protect  the  proprietors  of  adjacent  lands,  and  they 
were  required  fo  do  this  in  such  a  manner  as  to  provide 
against  the  changes  of  the  weather,  which  are  usual  and 
ordinary  at  different  seasons  of  the  year  in  this  latitude," 

(2.)  Because  hij  honor,  the  judge,  erred  in  charging  the 
jury  as  follows : 

"  I  charge  you  further,  if  you  find  from  the  evidence 
that  at  the  time  set  forth  in  the  plaintiff 's  declaration  the 
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ronduct  and  direct  these  repairs  as  to  protect  the  propri- 
etors of  adjacent  lands  from  damage  and  injury/* 

(3.)  Because  his  honor,  the  judge,  erred  in  charging  the 
ury  as  follows: 

"  And  I  charge  you  further,  if  you  find  from  the  evi- 
lence  that  the  injury  and  loss  complained  of  by  plaintiff 
iras  in  no  wise  caused  by  the  negligence  and  default  of 
lefendants,  by  reason  of  the  bad  repair  and  condition  of 
aid  canals,  or  by  reason  of  obstructions  put  therein,  but 
vas  the  result  of  a  most  extraordinary  storm  and  rainfall 
igainst  which  human  foresight,  by  the  exercise  of  proper 
:are  and  precaution,  could  not  provide,  and  which,  by 
;he  excessive  and  extraordinary  fall  of  rain,  caused  the 
:anals  to  overflow  and  submerged  the  lands  occupied  by 
plaintiff,  then  defendants  were  not  responsible  for  the  in- 
jury and  loss  sustained  by  plaintiff,  and  no  recovery  can 
be  had  against  them/* 

(4.)  Because  his  honor,  the  judge,  erred  in  charging 
the  jury  as  follows : 

"  If  the  city  of  Savannah  so  obstructed  the  canals,  or 
portions  of  canals  it  took  and  used  for  drainage  purposes, 
and  kept  their  banks  in  such  condition  as  necessarily  to 
flood  the  plaintiff's  premises,  it  is  liable  for  any  damages 
he  may  thereby  have  sustained,  and  the  city  is  not  ex- 
cused by  extraordinary  rains,  if  the  jury  find  that  the 
city  was  originally  in  fault  by  closing  up  said  canals  and 
not  providing  them  with  sufficient  banks,  and  if  such  orig- 
inal fault  was  the  proximate  or  immediate  cause  of  the 
injury.     That  I  charge  you  to  be  the  law/' 

(5.)  Because  his  honor  erred  in  charging  the  jury  as 
follows : 

"  A  storm  of  wind  and  rain  may  be  of  such  an  extraor- 
dinary  character  and  the  violence  so  unprecedented  that 
human  skill  and  foresight  could  not  be  proof  against  it, 
but  in  this  case  here,  you  must  find,  in  order  to  find  this 
to  be  the  act  of  God,  you  must  find  it  to  be  such  an  ex- 
tqpordinary  fall  of  rain,  so  unprecedented  in  its  character^ 
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that  no  human  foresight,  no  care  on  the  part  of  the  city 
in  constructing  and  repairing  that  canal,  could  have  pre- 
vented the  plaintiff's  land  from  being  submerged." 

(6.)  That  his  honor,  the  judge,  erred  in  giving  a  charge 
to  the  jury  which,  as  a  whole,  had  a  tendency  to  mislead 
the  jury  and  give  them  wrong  impressions  as  to  the  facts 
proved,  and  presented  wrong  issues  to  the  jury,  and  failed 
to  present  the  true  issues  to  the  jury.  (A  full  copy  of 
said  charges  as  given  being  annexed  to  this  motion  and 
marked  exhibit  A.) 

(7.)  Because  his  honor  erred  in  his  charge  to  the  jury, 
in  that,  in  and  by  said  charge  he  made  the  liability  of  the 
mayor  and  aldermen  of  the  city  of  Savannah  to  the  pro- 
prietors of  land  neighboring  on  the  canals  used  for  drain- 
age purposes  that  of  insurers,  and  therefore  bound  to  ex- 
traordinary diligence,  while  they  were  only  liable  for  or- 
dinary diligence  in  the  care  and  maintenance  of  said 
canals. 

(8.)  Because  his  honor,  the  judge,  erred  in  his  refusal 
to  permit  the  defendant  to  put  in  evidence  the  deed  made 
by  William  S.  Lawton  and  George  S.  Owens,  trustees, 
etc.,  to  the  Atlantic  and  Gulf  Railroad  Company,  c'ated 
July  gth,  1 870,  which  deed  conveyed  to  said  company  the 
eastern  dam  or  bank  of  Bilbo  canal. 

(9.)  Because  the  verdict  of  the  jury  was  contrary  to 
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of  the  motion  ?     If  it  be  true,  as  was  shown  by  the  evi- 
dence and  conceded  by  the  defendant  on  the  trial  below» 
^at  these  canals  known  as  the  Perry  Street  Lane  canal 
and    Bilbo   canal,   are   controlled   by  it   as   part   of   the 
s^'w^erage  and  drainage  system  of  the  city  of  Savannah,  as 
authorized  to  be  taken,  appropriated  and  controlled  for 
^^^^.t    purpose  under  the  act  of  the  general  assembly  of 
the   13th  of  December,   1858,  then  the  rule  of  liability 
^"^ posed  upon  the  defendants  bdow  as  charged  by  the 
court,  and  excepted  to  in  the  first  ground  of  the  motion, 
^^3«  not  only  the  correct  rule,  but  was  so  held  by  this  court 
^^  the  case  of  The  Mayor  etc.  vs.  William  Spears^  66  Ga.y 


The  proviso  in  said  act  is  "  And  provided,  also,  when 
the  said  mayor  and  aldermen  shall  take  and  use  any  pri- 
vate canal  or  portion  of  canal,  as  a  part  of  such  system, 
the  said  city  shall  be  compelled  to  keep  the  same  opened 
^'^d  in  such  order  as  to  protect  the  proprietors  of  adjacent 
^nds'*    This  grant  of  power  to  this  municipality  to  ap- 
propriate private  property  beyond  her  corporate  limits  for 
^^   purposes  of  sewerage  and  drainage,  and  thereby  to 
^n^prove  the  health  and  cleanliness  of  said  city,  and  thus 
^^d  to  its  business,  population  and  prosperity,  was  coup- 
led \i\i\i  this  burthen  of  protecting  at  all  events  adjacent 
^^d-holders  from  such  overflows  as  might  result  from  the 
^tem  inaugurated,  and  if  the  city  has  taken  the  benefits 
and  advantages  flowing  from  this  grant,  she  must  fulfill 
with  equal  fidelity  the  burthens  and  conditions  it  imposes, 
or  else  be  answerable  for  the  consequences  to  those  in- 
jured by  this  failure. 

2,  3.  Neither  do  we  find  any  error  as  alleged  in  the  2d, 
3d,  4th  and  5th  grounds  of  the  motion  for  new  trial  in 
reference  to  the  charge  of  the  court,  as  therein  com- 
plained, of. 

4.  As  to  the  6th  ground  of  the  motion,  "that  the  court 
erred  in  giving  a  charge  to  the  jury  as  a  whole  which  had  a 
tendency  to  mislead  the  jury  and  give  them  wrong  impres- 
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sions  as  to  the  facts  proved,  and  presented  wrong  issues 
to  the  jury  and  failed  to  present  the  true  issues,"  it  may 
be  said  that  this  ground  of  exception  is  so  general  that 
this  court  may  well  decline  to  consider  it.  While  it  may  be 
true  that  a  charge  as  a  whole  maybe  excepted  to,  yet  it  is 
the  duty  of  the  party  excepting  to  specify  and  designate 
specially  and  in  what  particulars  said  charge  as  a  whole  is 
objectionable.  To  say  that  the  charge  "  had  a  tendency 
to  mislead  the  jury,"  and  "  give  them  wrong  impressions," 
and  "  that  the  court  did  not  present  the  true  issues  to  the 
jury,"  is  too  general  and  indefinite  for  this  court  to  enter- 
tain and  consider  as  grounds  of  error,  ' 

5.  We  find  no  error  in  excluding  the  deed  by  Lawton 
and  Owens,  as  trustees  to  the  Atlantic  &  Gulf  Railroad 
Company,  as  evidence,  from  the  jury.  The  deed  was  not 
only  irrelevant  and  could  afford  no  protection  to  the  de- 
fendant against  this  damage  done  to  plaintiff  below,  but 
the  evidence  showed  without  dispute  that  the  overflow 
and  damage  to  land  of  plaintiff  below  did  not  result  from 
a  break  or  overflow  of  the  bank  of  the  canal  where  it  was 
used  by  the  railroad  company  as  its  road  bed,  but  at  a 
considerable  distance  from  the  point  where  the  bed  of 
said  railroad  track  deflected  from  the  bank  of  the  canal. 
In  looking  carefully  into  the  testimony  contained  in  this 
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I.  Where  a  witness  testifies  to  certain  facts  in  his  direct  examination, 
but  on  cross-examination  shows  that  he  has  answered  on  hearsay 
and  without  any  personal  knowledge  of  such  facts,  his  testimony 
will  be  excluded  on  motion. 

3.  That  the  testimony  admitted  at  a  former  trial  of  a  case  was  rejected 
on  a  second  trial  is  no  ground  for  continuance,  where  it  neither  ap- 
pears that  objection  was  made  thereto  at  the  former  trial  nor  that 
the  party  offering  it  expects  to  supply  its  place  if  a  continuance  should 
be  granted. 

3.  It  is  not  competent  to  prove  that  a  lessor  of  the  fictitious  plaintiff 
in  ejectment  gave  his  consent  to  the  use  of  his  name  in  the  action 
by  his  admissions  to  that  effect.  Such  admissions  would  be  in  his 
own  favor  and  hearsay  evidence. 

4.  That  certain  title  papers  relating  to  realty  were,  in  a  former  action, 
attacked  as  forgeries,  and  so  found  to  be,  is  irrevelant  in  a  subse- 
quent action  in  respect  to  the  same  realty  in  which  such  title  papers 
are  not  used  or  relied  on. 

5.  Evidence,  newly  discovered,  but  which  could  have  been  as  easily 
discovered  before  the  trial  by  the  use  of  ordinary  diligence,  gives 
no  ground  for  a  new  trial* 

Evidence.  Continuance.  New  Trial.  Deeds.  Before 
Judge  HiLLYER.  Clayton  Stipej-ior  Court.  March  Term, 
1881. 

Reported  in  the  decision. 

William  Ezzard,  for  plaintiffs  in  error. 

J.  S.  Blalock;  J.  T.  Spence;  John  I.  Hall,  for  de- 
fendant. 

Speer,  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 

in  error  against  the   defendant    to   recover  lot  of   land 

number  twenty-six,  in  the  thirteenth  district  of  originally 

Henry  county. 

i*         It  appears  from  the  record  that  Noel  Turner,  plaiuUffe' 
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intestate,  in  his  life  had,  in  the  year  i860,  commenced  his 
action  of  ejectment  to  recover  this  same  lot  of  land,  he 
claiming  to  be  the  drawer.  There  were  several  demises 
laid  in  his  declaration.  In  the  year  1865,  Noel  Turner, 
the  then  plaintiff,  who  resided  in  Barbour  courty,  Alabama, 
died,  and  Robert  W.  Turner  and  Margaret  Turner,  his 
legal  representatives  (present  plaintiffs),  were  made  parties 
to  the  suit.  On  a  trial  had  in  1875,  owing  to  some  defect 
in  the  proof,  the  plaintiffs  were  non-suited,  and  the  judg- 
ment of  non-suit  was  afhrmed  by  this  court  in  September, 
1875.  Plaintiffs  re-commenced  their  present  action  to  re- 
cover the  same  land  on  the  nth  day  of  February,  1876,  less 
than  six  months  from  the  discontinuance  of  the  former  suit. 
At  the  September  term,  1S79,  a  trial  was  had  of  said 
case,  which  resulted  in  a  verdict  for  defendant,  and  the 
saTie  on  motion  was  set  aside  and  a  new  trial  ordered.  At 
the  September  term,  1880,  the  cause  was  again  tried,  and 
a  verdict,  under  the  evidence  and  charge  of  the  court,  was 
rendered  for  the  defendant.  Whereupon  plaintiffs  below 
made  a  motion  for  a  new  trial  on  the  various  grounds,  as 
set  forth  in  the  record,  which  was  overruled  by  the  court, 
and  plaintiffs  excepted. 

The  grounds  of  the  motion  for  new  trial  are : 
(I.)  Because  the  court  erred  in  rulingout  apart  of  the  tes- 
timony of  the  witness,  Robert  W.  Turner,  who  testified  a 
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only  a  part  of  the  answer  to  the  interrogatory,  but  not  all 

of  the  answer,  as  is  complained  in  this  ground.     This  part 

of  the  answer,  *I  knew  a  man  by  the  name  of  Noel  W. 

Turner,  who  died  in   Barbour  county,  Alabama,'  was  not 

ruled  out,  but  the  balance   of  the  answer  was  ruled  out 

because  in  his  answer  to  the  fourteenth  cross-interrogatory 

the  witness  disclosed  the  fact  that  he  spoke  from  hearsay. 

See  answer  to  fourteenth  cross-interrogatory." 

C^.)  Because  the  court  erred  in  ruling  out  the  answer  to 
the  second  interrogatory,  which  is  as  follows:  "  Did  said 
*  urner  ever  reside  in  Laurens  county,  state  of  Georgia? 
^^  yea,  how  long  since  he  left  there,  and  to  what  place  did 
"^  remove?"  To  which  he  answered:  "  He  did  reside  in 
^3.urens  county,  in  the  state  of  Georgia,  before  coming  to 
Alabama."  To  this  ground  the  court  appends  as  follows : 
•^he  court  ruled  out  this  answer  because,  in  his  answer 
^^  the  fourteenth  cross-interrogatory,the  witness  disclosed 
^^^  fact  that  he  spoke  from  hearsay." 

\30  Because   after  said   testimony  was  ruled  out,  plain- 

tiffs  moved  to  continue  said  case  on  the  ground  of  surprise 

^^  the  ruling  out  of  said  evidence  by  the  court,  when  on 

^  former  trial  of  said  case  said  evidence  had  been  admit- 

^^^,  and  more  especially  because  the  court  had  granted  a 

^^Vr  trial  in  said  case  upon  the  ground  that  the  jury  had 

^*^vind  a  verdict  contrary  to  evidence,  to  which  ruling  of 

^*^^  court  in  refusing  said  continuance  plaintiffs  then  and 

^^ere  excepted  and  now  except. 

To  this  ground  the  court  appends  as  follows :  "  It  is  not 
^tue,  nor  was  it  shown  to  be  true,  that  objection  was  made 
^0  this  testimony  on  a  former  trial  and  the  objection  over- 
ruled. Besides,  counsel  for  plaintiffs  did  not  state  that 
they  could  or  expected  to  prove  the  facts  by  any  other 
person." 

(4.)  Because  the  court  erred  in  deciding  that  the  plain- 
tiff could  not  prove  that  a  lessor  of  the  plaintiff  had 
given  his  consent  that  his  name  might  be  used  in  a  case 
by  proving  the  admissions  of  the  lessor  of  that  fact. 
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(S.)  Because  the  court  erred  in  ruling  out  the  record 
of  a  former  suit  which  h.id  been  commenced  for  the  recov- 
ery of  said  land  in  i860,  which  consisted  of  an  affidavit 
of  Margaret  Smythe,  the  party  in  interest,  alleging  that  a 
certain  power  of  attorney  purporting  to  be  made  by  Noel 
Turner  to  James  Bell,  authorizing  him  to  sell  and  convey 
said  lot  of  land,  and  a  deed  executed  under  the  same, were 
forgeries,  upon  which  an  issue  had  been  Joined  and  a  verdict 
of  a  jury  returned  finding  said  power  of  attorney  and  deed 
to  be  forgeries,  the  same  having  also  been  admitted  on  the 
former  trial  of  said  case,  the  ruling  out  of  which  plaintiffs 
charge  to  be  error,  and  at  which  also  he  was  surprised. 

To  this  ground  the  court  appends  the  following  ;  "  As 
to  the  fifth  ground  the  declaration  was  admitted  in  evi- 
dence to  show  a  former  suit,  but  the  papers  showing  that 
an  issue  of  forgery  had  been  made  and  tried  were  rejected 
because  it  was  not  shown  that  defendant's  title  was  in  any 
way  connected  with  the  deed  that  had  been  attacked." 

(6.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence." 

I.  We  find  no  error  in  the  ruling  of  the  court  exclud- 
ing certain  portions  of  the  answers  of  Robert  W.  Turner 
to  the  interrogatories  propounded  to  him,  as  complained 
of  in  the  first  and  second  grounds  of  the  motion  for  new 
trial,  as  it  satisfactorily  appears   from   tlie   answc-r   he  hai 
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excluded,  neither  did  they  state,  by  themselves  or  counsel, 
by  whom  they  expected  to  prove  these  facts  excluded  if  said 
continuance  was  allowed.  This  cause  had  been  pending 
between  these  parties  in  court  from  its  first  commence-, 
ment  for  over  twenty  years.  On  it  there  had  been  two 
trials,  and  we  see  no  abuse  in  that  discretion  exercised  by 
the  court  in  this  case  under  the  facts,  as  detailed  in  the 
record,  to  put  an  end  to  this  protracted  litigation.  A  de- 
lay of  justice  sometimes  is  as  prejudicial  to  the  rights  of 
parties,  the  peace  and  happiness  of  litigants,  as  a  denial 
of  it.  Under  the  facts  of  this  case  it  would  require  a 
strong  case  of  abuse  of  discretion  to  justify  a  reviewing 
tribunal  to  reverse  a  judgment  and  continue  this  litiga- 
tion. 

3.  While  it  is  not  only  proper,  but  also  indispensable  in 
certain  actions  of  ejectment,  to  prove  that  a  lessor  gave 
his  consent  to  the  use  of  his  name  in  the  action,  we  know 
of  no  rule  that  allows  it  to  be  proved  merely  by  proving 
the  declaration  or  admission  of  the  lessor  in  his  own  be- 
half. Such  declarations  would  be  hearsay  evidence  and 
incompetent,  and  hence  there  was  no  error  in  excluding 
them,  as  set  forth  in  the  fourth  ground  of  the  motion. 

4.  Neither  was  there  error  in  excluding  the  record  evi- 
dence, as  complained  of  in  the  fifth  ground  of  the  motion, 
unless  the  defendant  below  relied  upon  the  power  of  at- 
torney and  deed  alleged  to  have  been  forged,  purporting 
to  have  been  executed  by  Turner  to  Dantz.  It  certainly 
had  no  relevancy  to  the  deeds  already  in  evidence,  and 
upon  which  the  issue  was  to  be  determined  by  the  court 
and  jury.  We  think  it  was  therefore  properly  ex- 
cluded. Why  should  it  be  shown  that  a  deed  which  one 
of  the  parties  to  the  suit  held  at  one  time  was  a  forgery, 
when  no  right  or  claim  is  asserted  under  such  deed,  and 
it  is  never  offered  in  support  of  any  such  right  or  claim 
on  the  trial  then  pending? 

§•  As  to  the  seventh  ground  of  the  motion,  based  upon 
the  newly  discovered  testimony  as  supported  by  the  affi- 
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davit  of  counsel  for  plaintiffs  in  error,  in  which  it  is  made 
to  appear  that  this  lot  of  land  in  dispute  was  rendered  in 
for  taxes  in  the  county  of  Laurens,  for  the  year  1S24,  by 
one  Noel  W,  Turner,  accompanied  with  a  certified  copy  of 
said  return,  we  do  not  think,  taking  into  account  the  length 
of  time  this  cause  has  been  pending  in  court,  there  has  been 
that  legal  diligence  shown  in  now  seeking  to  establish  this 
fact  which  should  appeal  with  favor  to  the  discretion  of  the 
court  for  another  hearing.  To  prove  the  existence  and 
residence  of  a  person  in  a  county  at  a  particular  time, 
there  are  many  sources  of  information  which  to  the  dili- 
gent inquirer  would,  we  might  reasonably  presume,  soon 
supply  what  was  desired  to  be  known  on  such  points. 
The  grant  under  which  plaintiffs  claimed  designated  the 
residence,  both  as  to  county  and  district,  in  which  the 
drawer  lived,  and  though  many  years  have  elapsed,  there 
are  always  (scarcely  without  exception)  records,  not  only 
in  the  county, but  at  the  capitdt,  apart  from  the  testimony 
of  aged  citizens  resident  there,  that  would  disclose  the 
names  and  district  of  all  the  tax-paying  citizens  of  a 
county.  While  we  have  no  criticism  to  offer  as  to  the 
efforts  made  by  the  venerable  counsel  in  seeking  this  in- 
formation by  writing,  at  different  times,  to  the  county  of 
Laurens  to  county  officials  for  information,  for  no  doubt 
he  states,  and  did    his   full    duty  as   counsel. 
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tity  between  the  Noel  Turner,  the  drawer  of  the  lot  in  dis- 
pute, who,  in  November,  1824,  resided  in  a  certain  district 
in  Laurens  county,  Georgia,  according  to  the  grant,  and  the 
Noel  W.  Turner  who  lived  and  died  in  Barbour  county,Ala- 
bama,  in  1865,  and  for  whose  estate  these  plaintiffs  brought 
this  their  action.  When  the  grant  was  issued  to  Noel  Turner 
on  the  14th  of  November,  1 824,  of  Laurens  county,  Georgia, 
and  the  evidence  further  showed  that  plaintiffs*  intestate, 
Noel  W.  Turner,  removed  to  and  lived  in  Barbour  county. 
Alabama,  in  1823,  it  certainly  needed  additional  evidence  to 
establish  the  identity  of  these  two  persons  as  one  and  the 
same.     And  to  wait  a  period  of  nearly  twenty  years,  and 
a.f ter  two  unsuccessful  trials,  to  seek  another  trial  for  the 
purpose  of  hunting  up  and  procuring  this  vital  testimony, 
does  not,  in  our  opinion,  show  that  diligence  in  the  cause 
tliat  the  law  not  only  favors  but  requires  at  the  hands  of 
litigants.     We  see,  therefore,  no  abuse  of    the  discretion 
of  the  court  below  in  overruling  this  as  well  as  the  other 
gprounds  of  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 

# 

Jackson  et  al  vs.  Johnson  et  al. 

[Jackson,  Chief  Justice,  being  disqualified  in  this  case.  Judge  Undbrwooo,  of  the 
Itome  drcuic,  was  appointed  to  preside  in  his  stead.] 

X.  Where  suit  was  brought  in  this  state  on  an  administrator's  bond,  the 
original  of  which  was  lodged  in  the  pre  bate  court  of  Chambers 
county,  Alabama,  and  where  the  plaintiffs  were  restrained  by  in- 
junction issued  in  Alabama  from  obtaining  either  the  original  or  a 
certified  copy,  secondary  evidence  was  admissible  in  the  Georgia 
litigation. 

(a.)  A  transcript  from  the  records  of  the  Alabama  court  of  probate, 
obtained  before  the  date  of  the  injunction,  containing  a  copy  of  the 
bond,  was  the  best  evidence  attainable  under  the  facts  of  the  case. 

v^.)  By  the  statute  of  Alabama  "  copies  of  official  bonds  or  other  in- 
struments, or  papers  required  to  be  kept  by  any  officer  of  this  state, 
and  transcripts  from  the  books  and  proceedings  required  to  be  kept 
by  any  sworn  officer  of  this  state,  are  presumptive  evidence  in  any 
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civil  cause,  anc]  have  the  same  efTect  as  if  the  original  were  produced 
and  proved,  upon  the  ceriiticate  of  the  custodian  thereof  that  it  is 
a  true  copy  of  the  original."  Therefore  the  certified  transcript 
containing  a  copy  of  the  bond  was  admissible  in  Georgia,  although 
a  plea  of  nan  est  factum  had  been  filed, 
Crawford,  Justice,  dissenting. 
3.  The  copy  of  the  bond  so  certified  having  been  Introduced  in  evi- 
dence, without  further  proof  of  execution,  a  non-suit  was  properly 
refused,  both  because  the  Ux  loci  of  the  contract  governs,  and 
also  because  the  act  of  congress  declares  that  the  transcript  shall 
have  the  same  faith  and  credit  in  every  state  as  in  the  state  from 
which  it  came. 

3.  One  question  in  a  case  being  whether  an  administrator's  bond  was 
executed  forttso.ooo.oo  or  )i  50.00,  it  was  admissible  to  show  as 
against  one  of  the  securities  that  he  knew  at  the  time  the  value  of 
the  estate,  and  that  a  bond  in  double  that  amount  was  required. 

4.  The  verdict  in  this  case  was  not  contrary  to  law,  evidence,  or  the 
charge  of  the  court. 

;.  The  law  of  the*  case  « 
was  no  error  in  refusing  t( 
not  given. 

6.  An  auditor  cannot  be  made  a  witness  for  the  purpose  of  adding  to 
or  subtracting  from  his  report.     If  the  phraseology  of  the  report  is 

I       doubtful  in  its  meaning,  he  may  be  heard  to  explain  it. 

7.  To  a  suit  on  a  bond  of  %\  jo.ooo.oo,  a  plea  having  been  interposed 
that  at  the  time  of  its  execution  it  was  only  for  $[jo.oo,  and  that 
the  word  "thousand"  was  subsequently  added  by  the  payee.it  is 
competent  to  prove  that  the  intention  of  all  parties  was  to  make 
the  bond  for  1150,000.00. 

(a.)  If  all  parties  intended  to  make  a  bond  for  %\  50.000,00,  and  such 
was,  in  fact,  the  contract,  but  by  an  accidental  clerical  c 


s  substantially  given  in  charge,  and  there 
0  give  the  requests  ai  counsel  which  were 
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motion  being  made  therefor,  yet  if  after  its  refusal  the  case  pro- 
ceed, and  the  defect  be  supplied  by  testimony,  the  refusal  will  not 
require  a  new  trial. 

Evidence.  Records.  Bonds.  Administrators  and  Ex- 
ecutors. Verdict.  Non-suit.  Charge  of  Court.  Con- 
tracts. Before  Judge  Harris.  Troup  Superior  Court. 
May  Term,  i88i. 

This  was  an  action  by  plaintiflfs  against  W.  S.  Jackson, 
^.ciministrator  on  the  estate  of  H.  F.  Erwin,  deceased,  3s 
principal,  and  George  Huguley,  Reuben  Jones  and  W.  H. 
Huguley  as  securities  upon  the  administration  bond  of 
Jackson,  which  was  on  its  face  for  $iso,oc».oo. 

The  declaration  alleged  a  devastavit  by  Jackson,  and 
tliat  there  was  due  plaintiflfs  $1,796.27,  with  interest  from 
t:lie  24th  day  of  May,  1866,  at  8  per  cent. ;  that  at  the 
^^ay  term  of  Troup  superior  court  they  had  obtained 
Judgment  against  said  Jackson  as  principal  for  this  amount, 
^nd  alleged  non-payment. 

The  securities  filed  pleas  (ist)  of  general  issue  (2d),  non 
^st  factum^  and  (3d)  that  the  bond  executed  by  them  was 
for  only  $15000,  and  after  its  execution  the  same  was 
changed  by  the  judge  of  probate,  who  was  the  payee,  to 
%  1 50,000.00  without  their  knowledge  or  consent. 

The  case  was  referred  to  an  auditor,  and  exceptions 

'^vere  filed  to  his  report.     After  the  first  report  the  auditor 

a.Jded  a  supplemental  report  that,   in   addition  to   the 

amount  found  against  the  defendant,  Jackson,  he  intended 

for  him  to  deliver  up  all  assets  not  already  accounted  for, 

including  certain  notes,  ^./<jj.,  etc. 

The  following  evidence  was  introduced  by  the  plaintiflfs : 

(i.)  The  decree  against  Jackson,  the  administrator,  ren- 
dered at  the  May  term,  1874,  described  in  plaintiflTs'  decla- 
ration. 

(2.)  Certified  copy  of  application  of  Jackson  for  admin- 
istration, and  bond  given  as  administrator.  This  was  ad- 
mitted over  objection  of  defendants*  counsel. 
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(3.)  Plaintiffs  also  introduced  the  record  of  the  suit 
against  Jackson,  and  the  ft. /a.  founded  thereon,  together 
with  evidence  concerning  the  alleged  devastavit,  amounts, 
etc.,  not  material  here.  Also  testimony  of  Mrs.  Johnson 
and  others,  showing  that  in  i863  Jones  sought  to  be  re- 
lieved from  the  bond,  and  that  George  Huguley  was  con- 
cerned in  handling  a  part  of  the  estate,  and  cautioned 
Jackson  to  be  careful,  as  he  (Huguley)  had  to  be  respon- 
sible. 

Plaintiffs  closed,  and  defendants  moved  for  a  non-suit, 
which  was  refused. 

Defendants  offered  to  prove  by  the  auditor  to  what  as- 
sets he  referred  in  his  supplemental  report.  The  testi- 
mony was  rejected. 

Defendants  introduced  the  following  testimony: 

(i.)  Sections  of  the  Code  of  Alabama  : 

52016.  AH  letters  testamentary,  or  of  administration,  general  or 
special,  and  the  bonds  g^ven  by  executors  or  administrators,  must  be 
recorded  by  the  probate  judge,  and  transcripts  thereof,  duly  certified, 
are  evidence  in  all  the  courts  of  this  state  to  the  same  extent  as  if  the 
originals  were  produced. 

52683.  All  wrilien  instruments,  the  foundation  of  the  suit  purport- 
ing to  be  signed  by  the  defendant,  his  partner,  agent,  or  attorney  in 
fact,  must  be  received  in  evidence  without  proof  of  the  execution,  un- 
less the  execution  thereof  is  denied  by  plea,  verified  by  attidavit.  and 
every  assignment  of  such  instrument  on  which  suit  is  brought  in  the 
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^as  that  the  bond  was  for  $150.00  when  he  signed  it,  and 

^b«it  he  was  led  to  do  so  on  account  of  its  smallness ;  that 

'^^  Icnew  it  was  too  small,  and  thought  Erwin's  estate  was 

^^oi-th  some  $40,000.00  or  $50,000.00,  but  that  he  did  not 

*cnc>wof  any  alteration  of  the  bond  until  1874  or  1875; 

^'^^^t:  in  1866  he  sought  to  be  relieved  from  this  and  an- 

^^^cr  bond  on  which  he  was  security,  because  he  expected 

^^    XTiove  from  Alabama  to  Georgia,  and  that  in  1868  the 

lication  to  be  relieved  from  the  bond  was  made  with- 

having  the  bond  before  him  and  his  lawyer. 

C4O   George   Huguley  testified,   in   brief,   as   follows: 

J  ^^Icson  sent  the  bond  to  witness  to  sign,  and  he  did  so ; 

*^  not  read  it ;  supposed  it  was  a  proper  and  usual  bond ; 

^^^^^lald  have  signed  it  for  a  million  dollars ;  saw  that  Jack- 

^^^*^  and  Jones  had  signed  it,  and  did  likewise ;  knew  noth- 

^^8r  about  the  law  of  bonds;  did  not  intend  any  fraud; 

er  authorized  any  change  of  the  bond,  and  knew  noth- 

of  it  until  1874,  when  suit  was  brought ;  was  appointed 

divide  the  negroes,  but  did  not  remember  saying  any- 

^*^ing  about  the  bond  ;  denies  any  conversation  with  Ed- 

"^^^fds  or  Shepperd  in  regard  to  the  bond. 

C5.)  W.H.  Huguley  testified,  in  brief,  as  follows:  Jack- 
sent  the  bond  to  witness  to  sign,  and  he  did  so  ;  sup 
he  read   the  bond ;  doesn't  remember  doing  so ; 
^'^^^nded  to  sign  a  legal  and  proper  bond,  in  accordance 
^'^it:!!  the  laws  of  the  state ;  knew  about  the  size  of  the 
^^^^te ;  supposed  it  to  be  worth  $40,000.00  or  $50,000.00 ; 
^^^no  conversation  with  the  probate  judge  about  altering 
^H^  bond :  never  authorized  the  alteration,  and  knew  noth- 
^^S  of  it  until  1874;  denies  having  any  conversation  with 
Edwards  or  Shepperd  in  regard  to  bond. 

(6.)  Jackson,  the  administrator,  testified,  in  brief,  as 
follows:  Administered  in  1859;  bond  was  signed  by  wit- 
L  ^^ss  and  sent  to  sureties  for  signature ;   after  it  was  re- 

V  ^^rned,  it  was  discovered  to  be  for  only  $150.00,  and  the 
1^  I^^ge  of  probate  altered  it.  (Other  testimony  related  to 
HL      nunagement  of  the  estate.) 
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Other  witnesses  were  introduced  by  both  parties  to 
show  good  character,  fttc,  whose  testimony  is  immaterial 
here.  From  one  of  them  it  appeared  that  there  was  an 
injunction  in  Alabama  which  prevented  the  plaintiffs  from 
obtaining  the  original  papers  from  the  probate  court,  or 
■certified  copies  of  them.  (The  transcript  used  was  obtained 
before  the  injunction  issued) 

Plaintiffs  in  rebuttal  introduced  the  following  testi- 
mony :  » 

(i.)  M.  E.  Edwards  testified,  in  brief,  as  follows:  Had  a 
conversation  with  Jones  in  1866;  heseemed  anxious  about 
the  Jackson  bond;  said  he  expected  to  go  to  southwest 
Georgia,  and  wanted  to  be  relieved  from  the  bond  ;  he 
said  the  amount  of  it  was  $1 50.000.00 ;  also  had  a  conver- 
sation with  George  Huguley  in  1866 ;  he  said  he  was 
troubled  about  the  bond. 

(2.)  J.  C.  Whitner  testified,  in  brief,  as  follows:  The 
matter  of  the  bond  and  its  amount  was  fully  discussed  by 
witness  and  Jackson  before  it  was  given ;  after  a  time 
Jackson  said  he  had  arranged  the  matter,  and  the  bond 
was  given.  George  Huguley  several  times  expressed  him- 
self in  regard  to  the  bond,  speaking  of  it  as  an  important 
item,  though  no  amount  was  mentioned.  (The  remainder 
of  Whitner's  evidence  is  immaterial  here.) 

^A  W.   L.  Crayton  testified,  in  brief,  as  follows:   Was 
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The  jury  returned  the  following  verdict : 

"  We,  the  jury,  find  for  plaintiffs  against  W.  S,  Jackson,  as  princi- 
;)al,  and  W.  H.  Hag^uley.  George  Huguley  and  Reuben  Jones,  as 
lecurities,  the  sum  of  $602.13,  principal,  and  the  further  sum  of 
(496*42.  as  interest  to  the  25th  of  May.  1881 ;  and  we  find  in  favor  of 
»ception  number  two  to  auditor's  report  $744.28.  as  principal,  and  the 
mm  of  $612.75,  ^  interest  to  the  25th  of  May,  1881 ;  and  we  find 
against  exceptions  three  and  four,  and  in  favor  of  exception  number 
five  for  $500.00.  as  principal,  and  $411.66.  as  interest  to  the  23d  of 
May,  1S81 ;  and  we  find  against  exception  number  six:  and  we  find 
the  further  sum  of  $103.53,  as  interest  on  cost  of  original  suit  and  cost 
of  this  suit.  A.  J.  Boyd,  Faremany 

The  defendants  thereupon  moved  for  a  new  trial  on  the 
following  grounds : 

(i.)  Because  the  court  erred  in  admitting  in  evidence, 
over  the  objection  of  these  defendants,  a  certified  copy  of 
the  bond  sued  on  in  this  case,  without  evidence  aliunde 
of  its  execution,  these  defendants  having  filed  a  plea  of 
non  est  factum, 

(2.)  Because  the  court  erred  in  not  granting  a  non-suit 
on  motion  of  the  said  George  Huguley,  Reuben  Jones 
and  W.  H.  Huguley,  after  the  evidence  had  been  closed 
by  plaintiffs,  the  said  plaintiffs  having  closed  their  case 
without  any  evidence  of  the  execution  of  said  bond,  save 
only  said  certified  copy  of  the  same,  the  court  holding 
that  a  certified  copy  of  this  bond  from  the  probate  court 
of  Chambers  county,  Alabama,  was  prima  facie  evidence 
of  its  execution,  the  plea  of  non  est  factum  being  in. 

(3.)  Because  the  court  erred  in  allowing  the  plaintiffs  to 
prove  by  Reuben  Jones,  over  objections  of  the  securities, 
that  he  knew  of  the  value  of  the  estate,  and  that  he  knew 
the  law  required  a  bond  in  double  the  value  of  the  estate. 

(4.)  Because  the  verdict  in  this  case  is  contrary  to  the 
evidence  and  without  any  evidence  to  support  it. 

(5.)  Because  the  verdict  is  contrary  to  the  charge  of  the 
court. 

.^)  Because  said  verdict  as  to  the  defendants,  Reuben 
JlJw^Geofge  Huguley  and  W.  H.  Huguley^  is  cotvU^ty  * 
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(7.)  Because  after  the  court  charged  the  jury  as  follows, 
viz:  "The  burden  of  proof  in  this  issue  rests  upon  plain- 
ti^s,  andthe  defendant  is  not  cnlled  upon  to  offer  any 
defense  until  the  plaintiffs  by  evidence  have  made  out  a 
prima  facie  case  against  them,"  the  court  continued  to 
charge  the  following  erroneous  propositions,  viz :  "  When 
the  plaintiffs  introduced  before  you  a  certified  copy  of  the 
bond  sued  on  from  the  office  of  the  judge  of  the  probate 
court  of  Chambers  county,  Alabama,  a  prima  facie  case 
against  the  sureties  was  made  out  by  the  plaintiffs,  and 
the  burden  of  proof  was  then  shifted  to  the  defendants, 
and  in  order  for  them  to  avoid  such  liability  as  result  from 
a  breach  of  this  bond,  it  was  incumbent  on  them  to  phow 
either  that  they  did  not  sign  the  bond  themselves,  nor  au- 
thorize any  one  to  sign  it  for  them,  or  that,  if  they  did 
sign  the  bond,  they  have  in  some  way  been  discharged 
from  their  liability  thereon." 

(8.)  Because  the  jury  found  contrary  to  the  following 
charge  of  the  court,  viz:  "  It  is  claimed  by  defendants' 
plea  that  when  they  signed  this  bond  that  the  penal  sum 
named  in  the  bond  was  $150.00,  and  that  after  they  had 
so  signed  the  bond  and  delivered  it,  that  the  bond  was 
materially  altered  by  the  obligee  thereof  in  this,  that  the 
word  'thousand'  was  written  in  the  bond  between  the 
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directly  authorized  it.  The  buiden  of  proof  is  cast  upon 
plaintiffs  to  prove  ratification  by  defendants." 

(9.)  Because  the  jury  found  contrary  to  the  following 
charge  of  the  court,  viz :  *'  If  you  believe  from  the 
evidence  that  the  bond  sued  on  in  this  case  was  prepared 
by  W.  L.  Crayton,  the  judge  of  probate  of  Chambers 
county,  Alabama;  that  in  the  bond  the  penal  sum  of 
$150.00  was  written;  that  the  bond  was  then  signed  by 
W.  S.  Jackson,  and  was  then  presented  to  Reuben  Jones, 
Geoi^e  Huguley  and  W.  H.  Huguley,  and  that  they  then 
sigpned  the  bond  as  securities  for  Jackson,  and  that  they 
intended  to  sign  a  bond  for  $150.00,  and  that  afterwards 
the  bond  was,  at  the  suggession  of  W.  S.  Jackson,  changed 
by  Judge  Crayton  by  inserting  in  the  bond  the  word 
*  thousand  *  between  the  words  *  fifty  *  and  *  dollars,'  so  as 
to  change  the  penal  sum  of  the  bond  from  $150.00  to 
$150,000.00,  then  you  should  find  the  issue  on  the  plea  of 
non  est  factum  in  favor  of  defendants,  unless  you  further 
believe  from  the  evidence  that  defendants  authorized  the 
change  to  be  made,  or  ratified  and  adopted  the  bond  as 
their  deed,  after  the  change  was  made.'* 

(10.)  Because  the  jury  found  contrary  to  the  following 
charge  of  the  court,  viz  :  '^  The  contract  of  a  surety  is  one 
of  strict  law,  and  the  liabilities  on  their  contracts  will  not 
be  extended  by  implication  or  interpretation.  A  surety 
cannot  be  bound  further  than  the  very  terms  of  his  con- 
tract, and  if  the  principal  and  obligee  change  the  terms 
of  his  contract  in  a  material  point  without  his  consent,  the 
surety  is  discharged,  unless  there  be  a  ratification  of  such 
change  by  the  sureties.'* 

(11.)  Because  the  court  erred  in  the  following  charge, 
viz :  "  If  you  believe  from  the  evidence  that  defendants, 
Jones,  George  Huguley  and  W.  H.  Huguley,  agreed  to  go 
upon  the  bond  of  W.  S.  Jackson  as  the  administrator  of 
H.  F.  Erwin ;  that  the  penal  sum  in  said  bond  was  to  be 
$iSOiOOO/x>  by  the  agreement,  and  that  in  pursuance  of 
the  agreement  a  bond  was  prepared,  and  through  mistake 
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$1  SO.O0  was  named  as  the  penal  sum  in  the  bond  instead 
of  $iso.ooo.oo,  and  that  the  said  securities  signed  the  bond 
for  $150.00,  but  at  the  time  knowing  the  bond  was  to  be 
for  $150,000.00,  became  security  with  that  understanding, 
the  fact  that  by  mistake  the  word  'thousand' was  left  out  of 
the  bond,  and  was  afterwards  put  in  by  Crayton,  judge  of 
probate  of  Chambers  county,  Alabama,  would  not  release 
the  sureties,  and  under  the  law  the  issue  on  the  plea  of 
noM  est  /actum  should  be  found  for  plaintiffs."  After  so 
charging,  the  court  added :  "  In  order  to  establish  the 
mistake,  the  evidence  must  be  clear,  unequivocal  and  de- 
cisive as  to  the  mistake,"  and  the  verdict  was  contrary  to 
this  latter  part  of  said  charge. 

(12.)  Because  the  jury  found  contrary  to  the  following 
charge  of  the  court,  viz;  "If  you  believe  from  the  evidence 
that  defendants  did  not  agree  to  go  on  the  bond  for 
$150.00000,  or  any  other  amount,  or  if  you  do  not  believe 
that  they  had  agreed  at  all  to  go  on  the  bond,  or  if  you 
believe  from  the  evidence  that  they  had  agreed  to  go  on 
the  bond  for  $1 50,000.00,  but  when  the  bond  was  presented 
for  their  signatures  that  it  was  for  only  $150.00,  and  they 
signed  it,  intending  then  to  be  bound  for  only  $150.00' 
and  the  bond  was  subsequently,  without  their  consent, 
raised  to  $150,000.00,  then,  unless  they  subsequently  rati- 
fied.such  change,  you  should  find  the  issue  on  this  plea 
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(15.)  Because  the  court  erred  in  refusing  to  charge,  at 
defendants'  request  in  writing,  as  follows,  viz :  "  That  the 
obligation  of  a  surety  is  one  into  which  he  voluntarily 
goes;  that  it  makes  no  difference  what  others  contem- 
plated or  intended,  and  that  the  highest  evidence  of  what 
the  sureties  intended  to  do  is  the  evidence  of  what  they 
did   do,  in  the  making  of  this  contract,  and   unless  the 
jury  shall  believe  that  the  sureties  actually  made  this  very 
oontr^ct  sued  on  for  the  sum  as  in  it  named,  or  authorized 
some  one  to  make  it  for  them,  or  afterwards,  if  any  alter- 
ation was  made  in  the  bond  as  made  by  them,  expressly 
assented  to  that  alteration,  having  at  the  time  of  the  a?. 
sent  full  knowledge  of  all  the  material  facts  and  circum- 
stances  of  the  alteration,  unless   the  jury   shall  believe 
t:hese  conjoint  facts,  they  cannot  find  verdict  against  the 
sureties." 

(16.)  Because  the  court  refused  the  following  written 
xequest  to  charge  the  jury  at  instance  of  defendants,  viz : 
^*  The  burden  of  proof  is  on  the  defendants  to  show  from 
the  evidence  that  a  material  alteration  has  been  made  in 
the  bond,  and  when  this  is  done,  then  the  burden  is  on 
the  plaintiffs  to  show  from  the  evidence  that  the  consent 
of  the  sureties  was  given  to  the  alteration,  or  that  they 
liad  knowledge  of  the  alteration,  and  after  such  knowledge 
they  ratified  it." 

(17.)  Because  the  court  erred  in  refusing  to  charge,  on 
the  written  request  of  defendants:  "If  the  jury  believe 
from  the  evidence  that  the  bond  was  altered  by  W,  L. 
Crayton,  the  judge  of  probate,  and  the  obligee  of  the 
bond  by  inserting  the  word  '  thousand '  after  the  word 
'fifty'  and  before  the  word  'dollars'  in  the  bond,  after  it 
bad  been  signed  by  the  sureties,  and  without  their  knowl- 
edge or  consent,  and  without  any  authority  from  them, 
then  no  act  or  declaration  of  theirs,  which  was  done  or 
made  by  them  before  they  had  knowledge  of  the  altera- 
tion, can  be  considered  as  tending  to  show  a  ratification 
hy  them  of  the  alteration." 
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(l8.)  Because  the  court  refused  the  following  written 
request  of  defendants,  viz :  "If  you  believe  from  the  evi- 
dence that  the  bond  in  this  case  was  a  good  and  legal 
bond  for  the  sum  of  $150.00  when  it  was  signed  by  the 
sureties,  and  when  it  was  so  signed  there  was  no  blank, 
which  appears  from  the  face  of  the  bond,  which  was  in- 
tended to  be  filled,  and  after  it  was  so  signed  it  was  after- 
wards altered  by  W.  L.  Crayton  by  inserting  after  the 
words  'one  hundred  and  fifty,'  and  before  the  word  'dol- 
lars,' the  word  '  thousand,'  so  that  the  bond  then  read  for 
the  sum  of  one  hundred  and  fifty  thousand  dollars,  then 
the  bond  was  void  as  to  the  sureties,  and  the  plaintiffs 
cannot  recover  of  them  in  this  action,  unless  you  further 
believe  from  the  evidence  that  the  sureties  gave  to  said 
Crayton  authority  to  make  said  alteration,  or  unless  after 
said  alteration  was  made  the  sureties  had  knowledge  of 
the  fact,  and  after  such  knowledge  they  gave  their  positive 
assent  to  the  alteration." 

(19.)  Because  the  court  erred  in  admitting  the  bond  in 
evidence,  the  certificate  of  the  judge  of  probate  not  being 
attached  to  said  purported  copy,  the  only  certificate  being 
the  one  that  followed  the  entire  exemplification,  over  the 
objection  of  defendants. 

(20.)  Because  the  court  erred  in  rejecting  the  evidence 
of  W.  O.  Tuggle,  the  auditor,  by  whom  defendants  pro- 
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of  W.  H.  Huguley,  over  objection  of  defendants,  that  "  I 
intended  to  sign  an  honest,  proper  bond  conformable  to 
the  law  of  the  state." 
The  motion  was  overruled,  and  defendants  excepted. 

Cox  &  WiMBlSH ;  Ferrell  &  LONGLEY,  for  plaintiffs 
in  error. 

B.  H.  BiGHAM ;  J.  T.  Glenn  ;   Henry  Jackson,  for 
defendants. 

TJnderwood,  Judge. 

This  was  an  actioa brought  by  John  M.  Johnson  and  wife 

^^nd  others  against  Wyche  S.  Jackson,  as  administrator,  on 

^he  bond   of  Jackson,  and   his  securities,  Reuben  Jones, 

CJeoi^e  Huguley  and   W.   H.  Huguley.     The  bond  was 

^ated  March   i6th,  1859,  ^"^  ^^  for  the  sum  of  $150,. 

CDOO.oo,  in  favor  of  Wm.  L.  Crayton,  judge  of  probate  of 

C^hambers  county,  Alabama,  and  in  form  was  the  bond  of 

"Wyche  S.  Jackson,  as  administrator  of  Hezekiah  F.  Er- 

^^vin,  deceased.    The  declaration   alleged  a  devastavit  by 

^Ackson,  the  administrator.    That  there  was  due  plaintiffs 

91,796.27,  with  interest  from  the  24th  day  of  May,  1866 

9t  8  per  cent,  per  annum.  That  at  the  May  term  of  Troup 

superior  court  plaintiffs  had   obtained  judgment  against 

Jackson,  as  principal,  as  administrator,  for  that  amount. 

That  the  judgment  had  not  been  paid. 

The  securities  filed — 1st.  The  general  issue.  2d.  Non 
€*t  factum.  3d.  That  the  bond  executed  by  them  was  for 
the  sum  of  $150.00  only.  That  after  the  signing  of  said  bond 
by  them^the  bond  was  changed  by  the  judge  of  probate, 
the  obligee  in  the  bond,  to  $1 50,000.00,  without  their  knowl- 
edge or  consent.  These  pleas  were  legally  verified  and 
filed  at  the  first  term  of  the  court. 

The  plaintiffs  introduced  in  evidence  the  decree  against 
Jackson,  the  administrator,  rendered  at  the  May  term  of 
Troup  superior  court,  1874,  described  in  plaintiffs'  decla- 
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ration.  A  certified  copy  of  the  application  of  Wyche  S. 
Jackson  to  be  appointed  administrator  of  H.  F.  Erwin, 
deceased,  stating  that  the  estate  was  of  the  value  of  $75,- 
000.00,  and  a  certified  copy  of  the  bond  of  the  adminis- 
trator for  the  penal  sum  of  $150,000.00,  with  Reuben 
Jones,  Geo.  Huguley  and  W.  H.  Huguley,  securities. 

Defendants  objected  to  the  admission  in  evidence  of  the 
certified  copy  of  the  bond,  which  objection  was  overruled 
and  the  copy  admitted. 

The  errors  assigned  in  this  case  arise  upon  various  rul- 
ings of  the  court  as  to  the  admissibility  of  evidence,  the 
refusal  to  award  a  non-suit,  and  the  charges  of  the  court  as 
excepted  to,  as  well  as  refusals  to  charge  as  requested,  set 
forth  in  the  motion  for  new  trial. 

I.  The  first  error  assigned  in  the  motion  for  a  new  trial 
is  the  admitting  in  evidence,  over  the  objection  of  de- 
fendants, a  certified  copy  of  the  bond  sued  on  in  this  case 
without  other  evidence  of  its  execution,  there  being  a 
pica  of  non  est  factum.  The  facts  are  these :  The  bond 
was  made  in  the  State  of  Alabama ;  the  original  was 
not  only  out  of  the  state,  but  it  appeared  that  the  court 
of  chancery  for  the  eastern  division  of  Alabama  had 
granted  an  injunction  to  restrain  the  procurement  of  the 
original  bond,  or  a  certified  copy  thereof;  the  copy  of- 
fered in  evidence  was  a  transcript  from  the  record  of  the 
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cial  bonds,  or  other  instruments  or  papers  required  to 
be   kept    by  any  officer  of    this  state,  and    transcripts 
from  the  books  and  proceedings  required  to  be  kept  by 
any  sworn  officer  of  this  state,  are  presumptive  evidence 
in  any  civil  cause,  and  have  the  same  effect  as  if  the  orig-. 
inal  were  produced  and  proved,  upon  the  certificate  of  the 
custodian  thereof  that  it  is  a  true  copy  of  the  original." 
Let  it  be  borne  in  mind  that  an  injunction  existed  to 
prevent  the  procurement  of  a  certified  copy  of  the  origi- 
nal bond.     Was  there  not  in  this  case  a  necessity  for  the 
admission   of    secondary   evidence  as    contained   in  the 
transcript  duly  certified,  and  in  fact  was  not  the  transcript 
properly  authenticated  evidence  as  high  as  a  certified  copy 
of  the  bond  ?    The  transcript  contained  a  copy,  and  the 
transcript  was  duly  certified  and  authenticated.     What  Is 
the   difference  ?    The   sections   quoted    from   our  Code 
crlothe  the  judge  of  the  superior  court  with  discretion, 
and  we  think'it  was  properly  exercised  in  this  case.     It  is 
objected  that  if  the  certified  copy  attached  to  the  tran- 
script would  be  ordinarily  admissible  in  evidence,  yet  the 
plea  of  nan  est  factum  being  filed,  it  could  have  no  greater 
force  than  if  the  original  were  produced.     This   would 
undoubtedly  be  true  but  for  the  section  of  the  Code  of 
JVlabama  §2695,  as  quoted.  If  that  had  been  the  intention 
of  the  legislature  of  Alabama,  they  should  have  stopped 
at  the  end  of  the  word  ^'produced.'*  But  the  statute  says 
^'it  shall  have  the  same  effect  as  if  the  original  were  pro- 
duced and  proved."    To  give  the  statute  the  construction 
contended  for  would  render  the  words  "and  proved"  nug- 
atory and  void.     When  the  plea  of  non  est  Jactum  is  filed 
and  the  original  is  produced,  it  must  be  proved  by  some 
mode  known  to  the  law,  and  if  the  construction  conten- 
ded for  prevails^  the  statute  of  Alabama  should  have  stop- 
ped at  the  word  produced  ;  and  the  question  asked  is  an- 
swered by  the  statute,  which  says  "it  shall  have  the  same 
effect  as  if  the  original  were  produced  and  proved,"  and 
it  follows  that,  giving  it  that  effect,  it  must  go  to  the  jury 
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as  proved.  The  statute  of  Alabama  speaks  like  a  tyrant, 
and  must  be  obeyed.  It  is  not  the  proper  otfice  of  this 
court  to  repeal  any  part  of  a  statute  by  a  construction.  We 
have  looked  in  vain  for  a  case  from  Alabama  giving  a  con- 
struction of  this  section. 

We  find  no  error  in  admitting  the  bond  in  evidence,  as 
certified  in  the  transcript. 

2.  The  second  ground  for  new  trial  was  the  refusal  of  .a 
non-suit,  the  plaintiffs  having  closed  their  case  without 
further  evidence  of  execution  of  the  bond,  the  plea  of 
tton  est  factum  being  filed. 

The  Code  of  Alabama,  section  2695,  quoted,  declares 
that  a  certified  copy  of  the  bond  shall  have  the  same  ef- 
fect as  if  the  original  had  been  produced  and  proved.  It 
is  contended  that  the  lex  fori  shall  govern,  and  not  the 
lex  loci. 

We  think  that  the  effect  and  validity  of  the  contract 
depends  upon  the  lex  loci,  and  in  additiofi  we  may  say 
that  the  act  of  congress  declares  that  it  shall  be  entitled 
to  the  same  faith  and  credit  everywhere  in  the  union. 
Therefore,  taking  together  the  necessity  of  the  case,  the 
Code  of  Alabama,  the  certified  copy  in  the  transcript, 
and  the  act  of  congress,  we  find  no  error  in  refusing  to 
grant  a  non-suit. 

3.  The  third  ground  for  new  trial  is  "allowing  plaintiffs 
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verdict.  We  call  attention  to  the  evidence  of  Judge 
Crayton,  Edwards,  Robinson,  Winston,  Whitner,  and 
Mrs.  Johnson.  ''Becausethe  verdict  of  the  jury  is  contra- 
ry to  law  as  to  the  securities.'*     We  do  not  think  so. 

The  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth  and  thirteenth  grounds  for'  new  trial  may  be  con- 
sidered and  disposed  of  together.  We  do  not  think  that 
the  verdict  of  the  jury  was  contrary  to  those  charges,  or 
either  of  them,  taken  in  connection  with  the  whole  charge 
of  the  judge. 

The  fourteenth  ground  for  new  trial  is,  that  the  jury 
found  contrary  to  the  evidence  in  relation  to  exceptions 
second  and  fifth  to  auditor's  report,  and  in  finding  in- 
terest on  costs.  The  verdict  in  relation  to  interest  on 
costs  was  written  off.  There  was  evidence  to  sustain 
%he  verdict  as  to  the  exceptions  second  and  fifth. 

5.  In  reference  to  the  fifteenth,  sixteenth,  seventeenth 
s^nd  eighteenth  grounds  for  new  trial,  they  are  each  in 
reference  to  refusals  to  charge  as  requested. 

We  think  as  much  of  the  charges  requested  as  was 
^ood  law,  and  that  did  not  intimate  an  opinion  as  to  what 
"was  proved  or  not  proved,  was  substantially  given  to  the 
jury  in  the  entire  chaise. 

The  nineteenth  ground  for  new  trial  is  disposed  of  in 
what  is  said  as  to  the  first  ground  for  new  trial. 

6.  With  reference  to  the  twentieth  ground  for  new  trial, 
we  say  we  have  been  unable  to  find  in  the  record  the  or- 
der appointing  the  auditor.  We  presume  he  was  regu- 
larly  appointed.  We  do  not  know  what  his  powers  under 
the  order  were.  He  made  his  report  in  writing.  Each 
party  had  the  right  to  except.  The  plaintiffs  did  so ; 
the  defendants  did  not.  The  auditor  would  not  be  al- 
lowed to  add  to  or  subtract  from  the  report.  If  any  of 
the  phraseology  of  the  report  raised  a  doubt,  he  might 
be  heard  to  explain  that.  We  think  the  evidence  reject- 
ed  was  not  of  sufficient  importance  or  materiality  as  to 
oecessarily  require  a  different  verdict. 
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7.  As  to  the  twenty-first  ground  for  new  trial,  we  think 
the  evidence  of  George  and  W.  H,  Huguley,  as  to  their 
intention  in  signing  the  bond,  was  admissible,  and  that 
ground  for  new  trial  was  properly  overruled. 

The  same  view  will  apply  to  the  twenty-second  ground 
for  new  trial. 

And  the  same  aa  to  the  twenty-third  ground  for  new 
trial. 

The  court  below,  that  tried  the  case,  was  satisfied  with 
the  verdict.  The  chaise  of  the  judge  was  full,  fair,  im- 
partial and  exhaustive,  grasping  the  questions  of  law  in- 
volvedin  the  case,  the  issues  between  the  counsel  on  each 
side,  the  issues  of  fact,  and  where  and  on  which  party  the 
burthen  of  proof  was,  as  well  as  what  evidence  would 
change  the  onus.  We  are  satisfied  with  the  manner  in 
which  these  questions  were  presented  in  the  charge. 

In  reviewing  the  whole  case,  it  will  appear  that  two 
great  questions,  and,  it  may  be  said,  controlling  ques- 
tions, were,  What  was  the  Intended  contract  made  by  the 
administrator,  and  what  bond  was  intended  and  agreed 
to  be  signed?  and,  in  connection  with  this,  when  did  the 
securities  come  to  the  knowledge  of  the  amount  of  the 
bond?  what  silent  acquiescence  existed  from  the  proofs? 
what  circumstances  of  ratification  and  estoppel?  The 
bond  was  made   in  1859.     According  to  the  evidence  of 
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being  $i5aoo.    The  administrator  was  the  son-in-law  of 
George  Huguley  and  brother  in  law  to  W.  H.  Huguley  and 
Reuben  Jones.    They  were  at  the  time  of  signing  the 
bond  all  men  of  wealth.     The  two  Huguleys  testify  they 
intended  to  sign  a  proper,  honest,  square  bond.     One  of 
them  says  he  would  have  signed  for  a  million.     Undoubt- 
edly all,  except  Jones,  believed  they  were  signing  a  bond  for 
$150,000.00.    The  judge  thought  he  was  taking  a  bond 
for  $1 50,000  00.     If  Jones  knew  the  bond  was  for  $i  50.00 
when  he  signed,  and  knew  the  bond  was  intended  to  be  for 
$150,000.00,  and  concealed  it  for  years,  might  not  a  jury 
infer  fraud  on  his  part  and  correct  the  mistake?    Burge 
z^s.  Burge ^  45  Ga.^  301-4. 

If  all  parties  were  mistaken,  then  the  cases  in  court 
iivill  control,  and  in  either  event  the  jury  in  a  court  of  law 
^re  authorized  to  correct  the  mistake. 

If  the  securities  signed  the  bond  with  the  knowledge 
^nd  understanding  that  the  bond  was  to  be  for  $1 50,000.00, 
i  f  this  is  shown  by  competent  testimony,  the  adding  in 
"^he  face  of  the  bond  the  word  thousand  by  the  principal 
^nd  payee  was  not  an  alteration  of  the  contract,  since  a 
xnere  reduction  to  writing  of  what  was  in  fact  the  agree^ 
orient  of  both  principal  and  securities  would  not  be  a  change 
^>f  the  contract. 

If  a  motion  for  a  non-suit  should  have  been  sustained 

£n  a  particular  stage  of  the  case,  yet,  if  the  defendant, 

^ter  the  motion  is  overruled,  proceeds,  and  both  he  and 

plaintiff  introduce  evidence  on  the  issue  made  by  the 

plea  of  non  est  factum^  dXid  the  evidence  is  sufficient  to 

sustain  a  verdict  for  plaintiff,  it  will  not  be  set  aside  and 

a  new  trial  granted  because  the  court  refused  to  grant  a 

non-suit.    Hanson  vs.  Crawley,  ^i  6^.,  303;  51  /*.,  528; 

10  Wendell,  93 ;  17  lb.,  238 ;  44  Cal.,  168 ;  59  111.,  364 ;  53 

Me^  89. 

It  will  be  perceived  upon  authority  that  this  is  the  rule 
from  Maine  to  California. 
.  Evidence  wito  introduced  by  both  defendants  and  plain- 
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Jukun  ti  al.  vt.  Jobnioa  il  al. 

tiffs  Upon  the  issue  of  non  est  factum.  The  only  remain- 
ing question  of  importance  was  the  amount  due.  There 
was  ample  evidence  to  sustain  the  verdict,  and  the  court 
below  having  sustained  it,  finding  no  material  error,  the 
judgment  of  the  court  below  is  affirmed. 
Judgment  affirmed. 

Crawford,  Justice,  dissenting. 

I  cannot  bring  my  mind  to  concur  in  the  ruling  of  the 
court  as  to  the  legal  effect  of  the  certificate  of  the  pro- 
bate judge  on  the  exemplified  copy  of  the  bond. 

The  Code  of  Alabama  provides  that  such  a  paper,  when 
so  certified,  shall  have  the  same  effect  as  if  the  original 
were  produced  and  proved.  I  cannot  quite  see  how  that 
certificate  can  do  more  than  to  prove  the  copy  to  be  a 
true  copy  of  the  original,  and  could  no  more  dispense  with 
the  proof  of  execution,  where  a  plea  of  non  est  factum 
was  filed,  than  if  the  original  itself  were  introduced  and 
encountered  by  such  a  plea.  It  could  hardly  have  been 
intended  to  have  placed  the  certified  copy  above  the  orig- 
inal, and  yet  such  a  construction  produces  such  a  result. 

Quite  a  similar  statute  to  this  existed  long  bcfori:  the 
adoption  of  the  Alabama  Code.  Clay's  Digest,  164,  §15. 
Under  this  it  was  decided  that  the  production  of  an  ex- 


SEPTEMBER  TERM,  i88r.  187 

Willums  vs.  The  State.  , 

and  allows  a  certified  copy  to  have  the  same  legal  effect, 
no  more  and  no  less  than  such  original  would  have  if  pro- 
duced and  proved ;  that  is,  produced  and  identified. 

A  bond,  though  approved  and  recorded,  does  not  pre- 
clude the  obligors  from  putting  in  issue,  by  a  verified 
plea,  the  fact  of  its  execution.  Caskey  e^  aL  vs,  Nichter, 
8  Ala.,  622 ;  Elliott  vs.  Mayfield,  4/J.,  417;  Bibb  vs.  Hoyt, 
3  lb.,  88. 

The  fact  of  execution  was  successfully  controverted  and 
overcome  by  verified  pleas  in  the  cases  of  Robertson  vs. 
Coker,  11  Ala.,  466,  and  Tanner  vs.  Mills,  50  lb.,  356. 


Williams  vs.  The  State  of  Georgia. 

gist  of  the  offense  of  bastardy  is  the  refusal  of  the  putative  father 
to  give  bond  for  the  support  of  the  child.  A  prosecution  for  bas- 
tardy is  a  species  of  protective  measure  to  prevent  counties  becom- 
ing chargeable  with  pauper  bastards.  Therefore,  the  county  to 
which  the  bastard  is  likely  to  become  chargeable  has  jurisdiction  of 
a  bastardy  case,  and  not  the  county  in  which  the  child  was  begotten 
or  born. 

Criminal   Law.      Jurisdiction.     Before  Judge   Snead, 
cDuflie  Superior  Court.     March  Term,  1881. 

Reported  in  the  decision. 

Thos.  E.  Watson  ;  Harrison  &  Peeples,  for  plain- 

^ifif  in  error. 

BoYKiN  Wright,  solicitor  general,  by  F.  L.  Haralson, 
^^r  defendant. 

^PEER,  Justice. 

On  the  30th  September,  1880,  Mamie  Williams  made 
^^Adavit  before  W.  C.  Morrell,  a  justice  of  the  peace  of 
]^cDuiiie  county,  charging  the  defendant  in  error  with 

V        ▼  67—13 
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being  the  father  of  her  bastard  child,  born  on  the  26tl 
April,  1880,  and  that  said  child  was  likely  to  become 
chargeable  to  Taliaferro  county.  A  warrant  was  issued  or 
said  affidavit,  the  defendant  was  arrested  and  he  was  rec 
ognized  to  appear  at  the  county  court  of  McDuffie  county 
Said  county  court,  on  his  refusal  (after  a  hearing)  to  givi 
bond  for  the  support  of  said  child,  required  him  to  givi 
bond  and  security  for  his  appearance  at  the  next  term  o 
the  superior  court  of  McDuffie  county.  At  said  term  ai 
indictment  was  had  against  defendant  charging  him  witl 
"  being  the  father  of  the  bastard  child,  which  was  begetter 
in  McDuffie  county,  but  born  in  Taliaferro  county;  ane 
the  said  child  was  then  and  there  living,  and  of  the  age  o 
five  months,  and  it  was  probable  would  become  chargeabli 
to  the  county  of  Taliaferro,  and  defendant  refused  ant 
failed  to  give  bond  and  security  for  the  maintenance  anc 
education  of  such  child,  (he  the  defendant  being  then  ant 
there  in  the  county  of  McDuffie)  in  terms  of  the  law." 

The  defendant  on  being  arraigned,  pleaded  to  the  juris 
diction  of  the  court,  alleging  that  the  charge  as  set  fortl 
gave  jurisdiction  to  the  county  of  Taliaferro,  which  pie; 
on  demurrer  was  disallowed  by  the  court,  and  defendant 
excepted. 

Under  the  evidence  and  charge  of  the  court  the  defen 
dant  was  (ouml  guilty,   whereupon   he  made  a  motion  fo; 
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wn  to  be  his.  58  Ga.^  197.  In  the  case  of  Davis  vs. 
State^  58  Ga.^  171,  Davis  was  indicted  for  the  offence 
^^  l>astardy,in  the  county  of  WeSster,  charged  with  being 
^"^  father  of  two  bastard  children,  one  bom  and  the  other 
^^^  l>«  born,  the  one  already  and  the  other  likely  to  become 
^"^argcable  to  the  county  of  Webster.  The  evidence  shows 
*"^t:  one  of  the  children  was  begotten  in  Webster  county 
^'^^^  born  in  Terrell,  and  the  other  child  was  begotten  in 
^  ^*~well  county  and  born  in  Webster  county.  The  court 
^^*  ^^  ,  "  The  question  in  the  case  was  not  wher^  the  children 
^^■^«  begotten  nor  where  they  were  born;  but  the  ques- 
^*^^*^  was,  were  the  children  born  and  likely  to  become 
^^^^^^^geableto  Webster  county  f  Was  the  defendant  the  father 
^*  "^hem,  and  did  he  fail  or  refuse  to  give  the  bond  and 
Urity  when  required  in  ttrms  of  the  law,  for  their  main- 
^nce  and  support  in  the  county  of  Webster?" 
o  in  this  case,  it  does  not  matter  where  the  child  was 
grotten  or  born,  but  in  what  county  was  it  likely  to  be- 
chargeable  as  a  bastard?  This  is  the  county  to  pro- 
by  the  indictment  and  trial  of  the  offender.  The  great 
^■^j^ct  of  such  an  indictment  is  to  protect  the  county  from 
*^^^  support  and  maintenance  of  a  pauper  bastard,  or  one 
^'^"o  is  likely  to  become  chargeable  as  such.  The  object 
^^'^ght,  primarily,  is  not  to  punish  the  offender  so  much 
^^  i^is  to  provide  for  such  a  child  that  is  or  may  become 
^  ^-^eable.  This  is  sought  to  be  done  by  indictment  when 
^*^^  father  refuses.  Where  should  this  indictment  be  had? 
*^  "the  county  sought  to  be  protected,  and  where  the  bur- 
"^^»i  is  likely  to  fall.  Each  county  under  the  law  is  to 
provide  for  its  poor,  and  this  is  one  mode  of  providing 
^^^  this  class  of  its  poor — by  compelling  the  father  to  do 
^-  On  a  conviction  had  for  this  offence,  the  law  provides 
^hat  the  fine  shall  be  paid  over  to  the  ordinary  of  the 
^^>Jnty,  to  be  by  him  improved  and  applied  from  time  to 
tittle  as  occasion  may  require,  for  the  maintenance  and  ed- 
^^^tion  of  such  child  or  children."  Our  conclusion  then 
^  the  indictment  and  trial  must  be  had  in  the  comtv^^ 
vkere  the  child  is  likely  to  become  chargeable,  and  lYial 
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an  indictment  cannot  be  maintained,  filed  in  one  county 
that  alleges  the  bastard  is  likely  to  become  chargeable  in 
another  county. 

By  what  authority  does  the  county  of  McDuffie  assume 
to  protect  the  county  of  Taliaferro  from  the  expense  of  a 
bastard  likely  to  become  chargeable  to  the  latter  county  ? 
Why  should  the  county  of  McDuffie  be  taxed  with  the 
costs  and  expenses  of  a  prosecution  which  is  to  enure 
solely  to  the  benefit  of  Taliaferro  county?  Such  an  in- 
terference with  the  regulations  of  another  county,  and 
such  assumed  guardianship  of  its  interest,  if  not  deemed 
to  be  officious,  we  must  hold  to  be  at  least  unwarranted 
in  law. 

We  think,  therefore,  the  court  erred  in  not  sustaining 
the  plea  filed  to  the  jurisdiation,  and  as  a  consequence 
erred  in  not  granting  a  new  trial  on  this  ground. 

Let  the  judgment  of  the  court  below  be  reversed. 


Pruden  it  al.  vs.  Love. 

I.  Where  the  council  of  a  municipal  corporation,  in 
their  pohce  powers,  and  after  due  notice,  declare  a  building  to  be  a 
nuisance,  and  require  it  to  be  torn  down,  they  would  not  be  liable 
as  individuals  to  the  owner  for  dairages.  unless  they  acted    mali- 


SEPTEMBER  TERM,  1881.  191 
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Municipal  Corporations.  Actions.  Damages.  Non- 
suit. New  Trial.  Evidence.  Before  Judge  Fain.  Whit- 
field Superior  Court*    April  Term,  1 88 1. 

Love  sued  Pruden  et  al.  for  damages  for  pulling  down 
sa  house  of  his  in  the  city  of  Dalton.     Defendants  plead- 
ed the  general  issue.     On  the  trial  the  following  facts,  in 
brief,   appeared :  ^The  defendants   were   the   mayor  and 
c:ouncil  of  Dalton.     They  notified  Love  that  at  a  certain 
"^ime  and  place  they  would  pass  upon  the  question  wheth- 
er his  building  was  a  nuisance  or  not.     He  attended  the 
meeting  and  filed  a  plea.     The  case  was  continued  until 
'the  next   regular  meeting  of  council.     They  had  been 
meeting  at  7  o'clock  P.  M.;  but  as  Love  was  on  hi^  way  to 
tthis  particular  meeting,  he  learned  that  the  time  had  been 
changed  to  4  P.  M.,  that  council  had  already  held  their 
meeting  and  declared  his  building  a  nuisance,  and  ordered 
it  to  be  torn  down.     Love  swore  that  he  had  no  notice  of 
the  change  of  the  time  of  the  meeting.     The   marshal 
swore  that  he  did  not   remember  giving  such  notice,  but 
if  he  so  stated   to  the   council,  it  was  true.     It  appeared 
that  he  had  so  stated.     Urged   by  the  chairman  of  the 
nuisance  committee  to  act  promptly,  lest  he  might  be 
stopped  by  an  injunction,  the  marshal   took  a  posse  and 
demolished  the  building.     Whether   it  was  in  fact  a  nui- 
sance was  a  point  about  which  the  evidence  conflicted. 

The  jury  found  for  the  plaintiff  $ioo.cx:).  Defendants 
moved  for  a  new  trial  on  the  following,  among  other 
grounds : 

(i).  Because  the  verdict  was  contrary  to  law,  evidence 
and  the  charge  of  the  court. 

(2).  Because  the  court  restricted  the  testimony  of  the 
marshal  (Wrinkle)  to  showing  good  faith  on  the  part  of 
the  council.  (He  was  shown  to  have  stated  to  the  coun- 
cil that  he  had  given  notice  of  the  change  in  the  time  of 
meeting  to  Love.  He  did  not  remember  giving  such  no- 
tice, but  testified  that  if  he  so  told  the  council,  it  was 
true.) 
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(3).  Because  of  the  newly-discovered  evidence  of  Kirk- 
Patrick,  a  member  of  the  council,  to  show  that  Love  did 
in  fact  have  notice  of  .the  change  of  time. 

(4).  Because  the  court  refused  to  grant  a  non-suit,  on 
motion  of  defendants' counsel. 

The  motion  was  overruled,  and  defendants  excepted. 

J.  A.  R.  Hanks;  S.  P.  Maddox,  for  plaintiffs  in  error. 

J.  A.  Glenn  ;  W.  C.  Glenn  ;  W.  K.  Moore,  for  de- 
fendant. 

Jackson,  Chief  Justice. 

The  jury  found  for  plaintiff  against  defendants  one 
hundred  dollars  damages  for  pulling  down  the  plaintiff's 
house  in  the  city  of  Dalton.  Defendants  pleaded  to  the 
action  that  they  acted  as  mayor  and  council  of  Dalton  in 
ordering  the  house  pulled  down  as  a  public  nuisance,  and 
were  not  therefore  liable  as  individuals,  and  made  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  they  ex- 
cepted. 

No  complaint  is  made  of  the  chaise  of  the  court,  but 
the  motion  is  based  on  the  ground  that  the  verdict  is  con- 
trary  to  the  evidence,  the  chaise  of  the  court  and  the 
law  of  the  case. 
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Statute  in  the  one  case  just  as  necessary  as  in  the  other;  and 
the  law  is  just.     No-man's  property  may  be   destroyed 
without  due  process  of  law,  is  the  constitutional  guaran- 
tee to  every  citizen,  and  no   court  or  council  can  do  so 
'With  impunity.  ^ 

The  jury  found  that  there  was  no  notice  of  the  time 
a^nd  place  of  trial,  and  the  evidence  is  sufficient  to  au- 
thorize that  finding. 

True,  he  had  notice  that  his  case  would  be  taken  up  at 
the     regular  meeting  of  council,  and   he  appeared  and 
P^t  in  a  plea,  thus  joining  issue,  and  the  case  was  con- 
tinued to  the  next  regular  meeting.     But  the  time  for 
*^^lcling  that  meeting  was  changed,  and  of  this  change  the 
^^f  endant  swore  that  he  had  no  notice,  and  there  is  no 
P^'Oof  that  he  had  any.     The  marshal  swore  that  he  did 
'^ot   remember  giving  him  any  notice,  but  that  if  he  told 
^'^^  council  that  he  gave  it,  then  he  did,  and  the  mayoir  or 
^'^^  of  the  council  swore  that  he  did  say  so.     The  jury 
*^^cl  a  right  to  believe  the  -defendant  in  error  and  the  want 
^^    nnemory  of  the  marshal,  rather  than  the  recollection  of 
^*^^t  the  marshal  said  about  it  by  one  of  those  present, 
^'^^t:  saying  not  beinj^  under  oath.     As  the  plea  had  been 
^^^cl  and  the  cause  continued,  at  the  instance  of  the  de- 
^'^clant  in  error  to  make  it  good  by  proof,  to  the  next 
""^S^lar  meeting,  and  as  the  defendant  in  error  was  on  his 
^^y  to  that  meeting  when  informed  that  council  had  ad- 
vanced the  time  of  session  and  tried  his  case,  we  cannot 
^5^   that  the  jury  were  not  justified  by  the  evidence  in 
™  d  ing  that  it  acted  illegally  and  oppressively,  especially  as 
^«^   chairman  of  the  nuisance  committee  and  one  of  the 
"^*«ndants  urged  the  marshal  and  his  posse  to  expedite 
^^    demolition  of  the  house,  to  prevent  the  defendant  in 
^'^^^r  from  applying  for  an  injunction  by  the  judge  of  the 
^  I> wor  court. 

^^^hilst,  therefore,  we  hold  with  the  judge  below,  that 
^^^  mayor  and  council  could  not  be  held  personally  liable 


tti&H —  ^i^^y  acted  either  maliciously,  corruptly,  oppres- 
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ively,  or  without  authority  of  law,  yet  we  agree  with  him, 
too,  in  the  opinion  evinced  by  his  denial  of  a  new  trial, 
that  there  is  sufHcient  evidence  to  uphold  a  verdict  that 
they  did  act  without  complying  substantially  with  the  law 
in  a  most  essential  element  of  a  fair  trial — notice  of  time 
and  place — and  thereby  acted  so  as  to  oppress  the  de- 
fendant in  error. 

2.  The  newly  discovered  evidence  is  what  the  chair- 
man of  the  nuisance  committee  would  swear  touching 
notice,  but  he  is  one  of  the  council,  and  of  couise  what 
he  knew  they  all  ought  to  have  known. 

3.  There  was  evidence  enough  by  plaintiff  below  to 
carry. the  case  before  the  jury,  and  the  non-suit  was  prop- 
erly refused. 

4.  What  the  marshal  said  to  council  about  notifying 
the  plaintiff  below  of  the  change  of  the  time  of  meeting 
of  Council  was  testimony,  perhaps  properly  admissible  to 
show  good  faith  in  those  who  heard  it  and  acted  upon  it, 
but  it  was  not  proof  of  actual  notice  to  defendant,  when 
the  marshal  himsell  could  not  remember  giving  it  vhen 
on  the  stand  under  oath,  and  the  court  was  right  to  re- 
strict it  to  the  former  use  as  legal  evidence.  Beyond  that 
it  was  mere  hearsay,  if  not  hearsay  altogether,  and  for 
any  purpose  except  impeachment  of  the  witness. 

On   a   careful  review  of  the  whole  case  we  feel  con- 
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Archer,  admuiistrator,  *i  «/.  cv.  Giiill. 

the  exercise  of  those  functions.     But  it  is  no  less  its  pol- 
icy to  protect  the  t^ree  great  absolute  rights  of  all  the 
people,  personal   liberty,  personal  security  and   private 
P^'op^rty,  and  it  will  not,  on  the  other  hand,  do  to  permit 
these,  or  either  of  these,  rights  to  be  annihilated  without 
<^u^  process  of  law. 

See  cited  by  plaintiffs  in  error  acts  of  1874,  p.  181  ;  38 
^^•>  335;  5  Cowen,  670;  An.  &.  A.  on  Cor.,  §630;  Dil. 
**^i^.  Corp.,  §136,  note  2,  176;  13  Ohio,  157  ;  17  /*.,402; 
4-  Ii^d.,  3c»;  17  Johnson,  439:  10  /<S.,  470;  20  C^.,  635; 
^^  -^A,  23  ;  Dil.  Mun.  Corp..  753  ;  7  Ga.,  200  ;  40  Ib.^  87  ; 
39  -^S,  725  ;  Wood  on  Nuis.,  149,  730,  732,  745  ;  18  Ark., 
^53  ;  Bish.  Crim.  Law,  §828  ;  Dillon,  §311  ;  22  N.  J.  25. 

I^or  defendant  in  error.  Code,  §§4094,  4095,  4096 ;  Wood 
^^    Kuis.,  §740. 

J  Udgment  affirmed. 


Archer,  administrator,  et  al.  vs.  Guill. 

*    ^^operty  to  which  a  wife  was  entitled  prior  to  the  act  of  1866,  and 

^^hich  her  husband  reduced  to  possession  as  his  own  estate,  either 

^^fore  or  after  that  act.  became  his  by  virtue  of  his  marital  right ; 

^Ut  where  after  that  act  a  husband  reduced  property  to  possession, 

*^ot  in  his  own  right,  but  in  right  of  his  wife,  it  was  her  separate  es- 

^te ;  and  both  the  husband  and  his  privies  were  estopped  from 

^^nying  her  right  thereto. 

^"^0  The  right  of  the  wife  being  to  a  share  in  the  residuum  of  an  es- 

^i^te  under  a  will,  and  not  being  determined  or  set  apart  to  her  until 

*B67,  could  the  marital  right  of  her  husband  attach,  although  the 

^ill  took  effect  prior  to  1 866  ?    Quaere. 

^*  A  judgment  of  a  court  of  competent  jurisdiction  cannot  be  col- 

^teraUy  attaclied,  and  parol  testimony  for  that  purpose  is  inadmissi- 

Husband  and  Wife.     Title.     Evidence.     Before  Judge 
Bottle.     Hancock  Superior  Court.     March  Term,  1881. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
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sary  to  add  that  interrogatories  of  P.  T.  and  E.  M.  Pe 
dleton  were  ofTered  for  the  purpose  of  showing  th 
Guill,  the  husband  of  complainant,  went  into  possessii 
and  claimed  the  property  in  dispute  as  his  in  1866  (pri 
to  the  application  for  division  and  judgment  of  the  ( 
dinary  thereon).  This  testimony  was  rejected,  and  i 
rejection  formed  one  ground  of  the  motion  for  nt 
trial. 

C  W.  DUBOSE ;  J.  T.  Jordan,  for  plaintiffs  in  crr< 

Seaborn  Reese,  for  defendant. 

Crawfurd,  Justice. 

Mrs.  Nancy  H.  Dickson,  the  widow  of  Quincey 
Dickson,  in  the  year  1864,  filed  her  bill  in  equity  again 
the  executors  of  John  Dickson,  deceased,  for  the  purpo 
of  recovering  her  proportionate  share  of  the  residua 
of  his  estate.  On  the  hearing  of  the  said  bill  it  w 
decreed  that  the  said  executors  account  to  her  for  or 
sixth  part  of  the  said  residuum,  and  that  the  same 
delivered  to  her  in  kind  without  a  sale  of  any  of  t 
property  composing  the  same. 

The  only  part  of  the  property  material  to  this  case 
the  one-sixth  part  of  the  real  estate,  which  consisted 


SEPTEMBER  TERM,  1881.  197 
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wherein  the  widow  of  said  Quincey  L.  (he'marrying  with  the  consent 
of  the  executors  appointed  and  nominated  by  the  said  John  Dickson* 
And  the  said  Quincey  L.  leaving  no  children  surviving  him,)  shall  re- 
<^ive  one-sixth  part  of  the  remainder  of  said  John  Dickson's  estate, 
^ter  due  compliance  with  proceedings  begun  by  the  executors  so  ap- 
pointed and  nominated.  That  said  title  and  bequest  was  unto  your 
P^itioner,  in  the  right  of  hb  wife,  Nancy,  by  verdict  of  special  jury 
^t  the  October  term  of  the  superior  court,  sitting  as  a  court  of  chan- 
^^ry,  1864,  an<l  the  order  of  the  chancellor  making  the  verdict  of  the 
j«iry  final. 

Whereupon  your  petitioner  further  shows  that  he  has  given  due 
AQd  legal  notice  to  all  the  parties  in  interest  of  said  estate  by  personal 
^rvice  of  the  same.  Whereupon  he  prays  the  appointment  of  three 
^  niore  freeholders,  to  set  apart  to  him  in  said  right,  one-sixth  part, 
ui  valuation,  of  all  the  land  belonging  to  the  estate  aforesaid,  and  lia- 
|>le  to  distribution,  lying  and  being  in  the  county  aforesaid,  and  assign 
^  him,  in  said  right,  by  metes  and  bounds,  that  number  of  acres  of 
'^v^.to  which  he  may  be  entitled,  and  that  the  freeholders,  so  ap- 
I^^^inted,  be  required  to  make  a  return  of  their  actings  and  doings  in 
^^  premises  to  the  court  of  ordinary  for  further  action.  And  your 
Petitioner  will  ever  pray,  etc.  A.  Guill. 

Under  this  petition  five  commissioners  were  appointed 

^y  the  ordinary  at  the  said  August  term,  1867,   to  set 

*Paxt  and  lay  oflF  the  one-sixth  part  of  the  said  land  as 

^■^y-ed  for,  which  they  did  on   the  i6th  of  September 

'^^Xt  thereafter,  and  on  the  ist  day  of  March,  1869,  the 

*^*cl   return  was  ordered  and  adjudged  to  be  entered  of 

^Ord  in  the  book  of  divisions  for  said  county,  and  is 

^^    follows : 


HGiA — Hancock  county. 

«    ^l^e  undersigned  having  been  appointed  to  view  and  appraise  the 

•^^^  of  the  estate  of  John  Dickson,  late  of  said  county,  deceased, 

I    ^^  in  said  county,  and  to  set  o£f  to  A.  Guill,  in  right  of  his  wife* 

l/^'^crly  Mrs.  Dickson,  the  widow  of  Q.  L.  Dickson,  deceased,  she 

^^^S  entitled,  under  the  will  of  said  John  Dickson,  deceased,  to  one- 

^^^  part  of  his  estate,  have  this  day  looked  over  the  land.    We  find 

^^  a  plat  made  out  by  T.  H.  Audas,  that  the  tract  of  land  shown  us 

^^^atns  4,806  acres.    We  leave  off  16  acres,  claimed  as  belonging  to 

^     Koowles'  jdaoe,  leaving  as  property  belonging  to  the  tract  4«79o 
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acres,  wbich  we  have  estimated  to  average  tive  dollars  per  acre,  makit 
the  sum  of  $i3.95oxx),  one-sixth  of  which  is  t3.991.66. 

We  decree  that  there  shall  be  set  off  to  him  the  lands  runninf;  fro 
the  southeast  corner  of  Forbes'  land,  running  in  an  easterly  directio 
!>0  asto  embrace  the  houses  where  John  Dickson  lived  at  the  time 
his  death,  to  such  a  point  that  a  straight  line  from  that  point  to  tl 
Sandersville  road,  including  all  the  lands  on  the  north  side  of  sa 
road,  down  to  the  lands  of  the  estate  of  Mrs.  Brooking,  so  as  to  er 
brace,  or  contain,  798  acres  of  land,  considering  the  same  about  i 
average  of  all  the  lands. 

Thomas  M.  Turner, 
Cosby  Connell, 
Henrv  H.  Culver, 
Sparta,  Septimber  i6lh,  i86y. 

In  January,  1877,  and  in  February,  1878,  joint  notes  ar 
mortgages  on  this  one-sixth  of  the  land  described,  we: 
made  by  the  said  Guill  and  the  said  Nancy  H.,  his  wif 
to  William  Archer  and  William  Stevens.  In  June,  187 
the  said  Guill  died,  and  letters  of  administration  were  tak< 
out  on  his  estate  by  William  Archer,  one  of  the  moi 
gagees  and  plaintiffs  in  error  in  this  case.  In  proceedir 
to  administer  the  estate  of  the  said  Guill  he  embraced  tl 
land  covered  by  the  will  of  John  Dickson,  the  decree  1 
the  court  and  the  return  of  the  commissioners  aforesai< 
Pending  the  advertisement  of  the  said  administrator  Nant 
H.  Guill  filed  her  bill  in  equity,  setting  up  the  facts  her 
inbefore  stated,  and  asserting  her  title  to  the  said   Ian 
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Archer,  administrator,  ei  al.  vs.  Guill. 

**  By  the  decree  made  in  1864,  in  this  court,  Mrs.  Guill 
became  the  absolute  owner  of  the  one-sixth  undivided 
interest  of  the  lands  of  John  Dickson.     It  seems  from  the 
record  before  me,  that  afterward  a  petition  was  filed  in 
the  court  of  ordinary,  in  1867,  for  the  partition  of  the 
lands,  and  the  assignment  to  Mr.  Guill,  in  right  of  his 
^ife,  of  her  portion.     There  is  also  a  record  of  the  return 
of  the  partitioners,  dated  in  September,  1867,  and  in  1869 
it  Was  made  the  judgment  of  the  court.     What  the  record 
"^^ans,  is  a  question  of  law  for  the  court. 
J  **  Therefore,  I  chargi:  you,  when  Guill  went  into  posses- 
ion   under  that  judgment  of  the  court  of  ordinary,  he 
'^^^nt  in  in  right  of  his  wife,  and  not  in  his  own  right ;  and 
"^  Mrould  be  estopped  from  asserting  to  the  contrary  if 
'^^  Mras  in  life.     This  estoppel  applies  to  all  who  claim 
Under  him,  to  parties  and  privies.     Archer  and  Stevens 
^'"^  both  privies,  and  are  as  much  estopped  as  Guill  would 
"^  l>y  that  judgment." 

If  the  foregoing  charge,  under  the  facts  set  out  in  the 
"^^^ord,  be  the  law  governing  the  case,  then  the  verdict 
^'^ci  decree  were  right,  under  all  the  testimony,  and  the 
^^*^^r  assignments  of  error  are  immaterial. 

1*he  decree  of  the  chancellor  in  1864  required  the  ex- 

^^tors  of  John  Dickson  to  account  with  and  deliver  to 

^J^cy  H.  Dickson  one-sixth  part  in  kind  of  the  residuum 

*     ^he  estate  of  John  Dickson.     Some  five  weeks  after 

*^  decree  she  became  the  wife  of  Alexander  Guill,  and 

-.  **^tsoever  of  her  estate  he  reduced  to  his  possession  be- 

^^"^  December  the  13th,  1866,  became  absolutely  his  prop- 

^^V*,  and  so,  too,  if  he  had  reduced  it  afterwards  as  his  own 

^^te.     If,  however,  after  that  time  he  reduced  it  to  pos- 

^^^ion  as  the  property  of  his  wife,  then  it  was  hers,  and 

^^tinued  her  separate  estate.     57  Ga.,  412.  ^ 

Xt  will  be  seen  by  his  petition  that  he  comes  into  the 

^^Urt  of  ordinary  "  in  right  of  his  wife,  Nancy,  who  was 

^«  widow,  etc.,  *  *  *  that  said  title  ensues  to  your  peti- 

^oner  under  item  7th  of  John  Dickson's  will.    That  said 
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title  and  bequest  was  unto  your  petitioner,  in  right  of  his 
wife,  Nancy,  by  verdict  of  special  jury,  etc.  Whereupon 
he  prays  the  appointment  of  three  or  more  freeholders  to 
set  apart  to  him  in  said  right  one-sixth  part,  etc.,  *  *  • 
and  assign  to  him  in  said  right  by  metes  and  bounds,  etc." 
Again,  in  the  order  appointing  the  commissioners  the 
ordinary  says:  "On  reading  and  filing  the  petition  of  Al- 
exander Guili  in  right  of  his  wife  Nancy  *  •  *  he  [s^  jn 
such  right,  entitled  to  one-sixth  part  of  the  estate  of  John 
Dickson,  and  that  the  interest  had  been  found  by  verdict 
and  decree  at  October  term,  1864,  etc."  The  commission- 
ers named  to  appraise  and  divide  the  land  say:  "Having 
been  appointed  to  set  off  to  A.  Guill  in  right  of  his  wife, 
formerly  Mrs.  Dickson,  the  widow  of  Q.  L.  Dickson,  she 
being  entitled  under  the  will,  etc."  And  it  will  be  further 
seen  that  the  ordinary  in  receiving  and  ordering  to  record 
the  return  of  the  commissioners  uses  the  same  language. 
So  that  it  clearly  appears  that  the  whole  proceeding  was 
not  in  his  own  right,  but  that  of  his  wife.  If  he  had  pro- 
ceeded to  have  had  this  property  set  apart  to  himself  by 
virtue  of  his  marital  right  and  it  had  been  done,  that 
would  have  fixed  the  title  absolutely  in  him.  All  the  evi- 
dence in  the  case  shows  that  it  was  not  possible  for  him 
to  have  reduced  it  to  possession  until  the  year  1867,  and 
that  at  all  times  afterwards  he  treated  it  as  the 
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2.   As  to  the  testimony  of  the  Pendletons  which  was 

mled  out,  there  was  no  error,  because  it  was  seeking  to 

So  l^ehind  the  judgment  of  the  court  of  ordinary  in  as- 

^'Sri  ing  this  property  on  the  petition  of  her  husband  to 

^rs.  Guilt,  he  was  concluded  and  necessarily  were  those 

^'^'^o  sought  to  claim  under  him. 

C^ounsel  for  complainant  having  abandoned  all  right  to 
*   '^''^rdict  on  the  ground  of  duress  frofn  the  case,  in  open 
^^^^-*irt  and  in  presence  of  the  jury,  no  ruling  of  the  court 
*^^ireon  was  necessary, 
midgment  affirmed. 


HE  Southern  Express  Company  vs,  Frink  et  al. 

n  express  company  employed  a  messenger  and  required  him  to 

bond.    The  bond  provided  that  he  should  "well  and  truly  per- 

^«rm  all  the  duties  required  of  me  in  any  position  or  place  to  which 

^  may  be  assigned  in  said  employment,  and  well  and  truly  account 

^or  all  money  and  property  of  every  description  which  may  come 

l.mo  my  possession  or  control,  or  for  which  I  may  have  given  my 

Receipt,  by  reason  of  said  employment,  and  make  good  all  loss  or 

^Samage  which  may  happen  to  such  money  or  property  while  under 

^ny  control,  for  which  I  may  be  legally  responsible,  and  indemnify 

^nd  save  harmless  the  said  company  from  all  liability  on  account  of 

«ny  fault  or  neglect :" 

B^^,  that  as  between  the  company  and  the  messenger  his  liability 

'Was  not  that  of  a  common  carrier,  but  that  of  an  agent,  and  de- 

'C)ended  on  his  diligence  or  negligence. 

**     'K  charge  not  founded  on  the  evidence  and  likely  to  mislead  the 

jury,  was  error. 
^*  AVbere  one  employs  an  agent  who  is  already  in  the  service  of  an- 
other principal,  with  full  knowledge  of  his  first  employment,  and 
concurrently  therewith,  the  second  contract  must  be  construed  in 
the  light  of  the  duties  imposed  by  the  first,  and  the  agent  will  not 
be  Hable  to  the  second  employer  for  a  failure  of  duty  if  caused 
solely  by  the  obligations  imposed  by  the  first  employment. 
(^.)  The  issues  In  this  case  were  not  fully  and  fairly  submitted. 

Master  and  Servant.     Principal  and  Agent.     Common 
Damages.    Negligence.  Charge  of  Cowtt.  ^^- 
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(ore  Judge  Pate.     Pulaski  Superior  Court.     Nover 
Adjourned  Term,  1880. 

To  the  report  contained  in  the  decision  it  is  only  n 
sary  to  add  the  following  : 

Frink,  who  was  a  conductor  on  the  Hawkinsvillebr 
of  the  Macon  &  Brunswick  railroad,  also  accepted  em] 
ment  under  the  Southern  Express  Company;  his  d 
were  those  of  a  messenger — to  carry  packages  from  C 
ran  to  Hawkinsville,  and  vice  versa,  etc.  He  gave  a  1 
to  the  express  company,  the  provisions  of  which  are  : 
ciently  stated  in  the  first  head-note.  On  September  1 
1879,  he  received  an  express  package  containing  $3,00 
to  be  carried  from  Cochran  to  Hawkinsville.  He  fail< 
deliver  it,  and  the  company  sued  on  his  bond.  The 
dence  as  to  his  diligence  was  conflicting.  Plaintiff  so 
to  show  that  the  package  was  received  by  Frink  a 
2:30  P.  H.,  and  put  in  the  safe  which  he  had  in  the 
gage  car;  that  he  left  the  car  open  and  the  safe  unprote< 
and  weijt  with  the  engine  some  miles  away  after  w, 
returning  just  before  sundown ;  that  he  then  tool 
precautions,  his  only  precaution  before  leaving  the 
time  being  to  tell  one  Carroll,  who  was  the  ba^age- 
ter,  and  with  whom  he  divided  the  salary  paid  him  b> 
express  company,  to   lock  the  car ;  that  after  his  re 
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the  instructions  as  claimed  by  plaintiff,  and  that  he  was 
^ot  n^ligent.  The  facts  are  sufficiently  stated  in  the 
decision. 

The  jury  found  for  defendants.  Plaintiff"  moved  for  a 
ne%v  trial,  on  the  following  among  other  grounds : 

C I  •)  Because  the  verdict  was  contrary  to  law  and  the  ev- 
idence. 

C^-)  Because  the  court  erred  in  charging  the  latter  clause 
^*  Section  2184  of  the  Code,  to-wit :  **  In  cases  where  the 
Powcr  is  coupled  with  an  interest  in  the  agent,  unreason- 
^^1^  instructions  detrimental  to  the  agent's  interest  may 
^^  disregarded." 

CThe  court  charged  the  entire  section  together.] 
C3.)  Because  the  court  refused  to  charge  the  following 
^^""itten  request :  "That  the  defendant,  Frink,  having  vol- 
'^^t^rily  and  for  hire  accepted  the  position  of  agent  of  the 
^^Press  company,  and  having  voluntarily  assumed  the 
^'^ties  and  responsibilities  and  liabilities  of  such  agent  to 
P'^intifl,  his  being  in  the  employ  of  the  railroad  did  not 
"^  ^ny  way  increase  or  diminish  his  duties  and  obligations 
^'^d  liabilities  to  plaintiff"." 

(*<1^)  Because  the  court  erred  in  the  following  charge : 

^ow  it  is  claimed  here  on  the  part  of  the  defendants 

*^^t  he  (Frink)  was  to  obey  the  instructions  of  the  Macon 

.      Brunswick  railroad;  therefore  it  is  claimed  that  it  came 

**  Conflict  with  the  duties  as  express  agent  and  messenger. 

^^^11,  gentlemen,  you  have  heard  the  testimony  upon  that 

^^^stion,  and  it  is  for  you  to  determine  under  the  facts 

^^^Om  to  and  proved  whether  it  was  necessary  for  him 

^^^  •^^  nk),  as  claimed  here,  that  he  was  compelled  to  leave 


^'^ohran  on  the  engine,  whether  it  was  necessary  for  him 
^  do  that  or  not — whether  the  instructions  from  the  rail- 
'^^^cJ  requires  that  he  should  do  that,  and  that  is  the  ques- 
^**^n  for  you." 

The  motion  was  overruled  and  plaintiff  excepted. 

Roberts  &  Delacey  ;  Jacob  Watson  ;  R.  F.  Lyon, 
^^^  plaintiflf  in  error. 
▼.67—14 
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KiBBEE  &  Martin  ;  C.  C.  Ryan  ;  Harrison  &  Pei 
PLES,  for  defendants. 

Jackson,  Chief  Justice. 

The  Southern  Express  Company  brought  suit  again; 
their  agent  and  the  sureties  on  his  bond,  to  recover  thre 
thousand  dollars  entrusted  to  him  at  Cochran  for  deliver 
at  Hawkinsville,  and  which  he  failed  to  deliver.  The  jur 
found  for  defendants  and  the  company  excepted  to  th 
refusal  of  the  court  to  award  a  new  trial. 

I.  The  liability  of  the  agent  of  the  company  and  hi 
sureties  to  the  company  turns  on  the  contract  betwee 
them,  and  that  contract  is  the  bond  on  which  the  suit  i 
brought.  The  counsel  for  plathtiff  in  error  contende 
that  the  liability  of  the  agent  is  the  same  as  that  of 
common  carrier;  that  he  was  employed  by  the  con 
pany  to  carry  goods,  money,  etc.,  from  Cochran  t 
Hawkinsville  regularly  on  the  Macon  and  Brunswic 
branch  railroad  between  those  points,  and  thus  became 
common'  carrier  under  sectiqn  2c66  of  the  Code,  aa 
therefore,  under  the  same  section,  no  excuse  availed  hir 
but  the  act  of  God  or  that  of  the  public  enemy. 

It  was  conceded  that  his  liability  and  that  of  his  sun 
5  measured  by  the  oblL{;ation    tliey    signed,    but  i 
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for  M^hich  I  may  be  legally  responsible,  and  indemnify  and 
save  harmless  the  said  company  from  all  liability  on  ac- 
count of  my  fault  or  neglect/*  It  is  urged  that  the  words 
"for  which  I  may  be  legally  responsible'*  make  the  agent 
liable  as  a  common  carrier,  and  that  he  can  protect  him- 
self from  incurring  it  only  by  the  act  of  God  or  the  pub- 
lic enemy.     We  cannot  so  hold. 

The  following  words,  "and  save  harmless  the  said  com- 
pany from  all  liability  on  account  of  my  fault  or  neglect,'^ 
would  be  without  meaning  if  such  construction  were  put 
on  the  former  words.     The  liability  is  not  to  indemnify 
the  company  agaiQst   all   accidents  and  the  fault  of  the 
whole  world,  except  the  acts  of  the  Almighty  and  of  the 
enemies  of  the  State,  but  it  is  to  indemnify  the  company 
for  any  loss  incurred  by  reason  of  *'my  fault  or  neglect^'' 
^he  agent's  own  fault  or  neglect,  and  that  of  nobody  else. 
If  the  parties  had  intended  to  bind  the  agent  as  a  com- 
mon carrier,  how  easy  to   have  said  so  in  the  bond.     The 
tnithis  that  the  bond  is  given,  not  as  a  common  carrier  at 
^1»  or  in  the  capacity  of  any  sort  of  carrier,  but  as  agent 
^»  the  express  company   in  any  business  in   which  that 
company  might  place  him;  for  the   bond   recites  that 
"this  obligation  shall  not  be  impaired  by  a  change  of 
place,  position  or  duties  of  said  James  S.  Frink*s  employ- 
"^^nt  ;**  and  also  that  ^fwhereas  James  S.  Frink  is  about 
t^  be  employed  by  the  Southern  Express  Company  for  a 
Period  that  may  be  terminated  by  said  company  at  will 
without  notice,  now,  therefore,   know  all  men  by  these 
presents,  that  I,  the  said  James  S.  Frink,  in  consideration 
^'  the  said  employment,  and  the  compensation  which  I 
*wi  to  receive  from  said  company  for  my  services  therein, 
"^  hereby  covenant  with  said  company  and  bind  myself, 
^y  heirs,  executors  and  administrators,  that  I  will  at  all 
7^^  well  and  truly  perform  all  the  duties  required  of  me 
^  ^^y  position  or  place  to  which  I  may  be  assigned  in  said 
^^'^Ployment."     His  position  might  have  been  changed 
^  ^hat  of  a  clerk  or  a  stationary  agent,  and  yet  this  obli- 
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gatton  would  bind  him.  How  and  to  what  extent! 
Surely  not  as  a  common  carrier;  for  he  would  then  carrj 
nothing,  but  as  the  agent  of  the  company  for  any  loss  in 
curred  by  his  fault  or  neglect.  The  common  carrier  is  th< 
Southern  Express  Company ;  to  that  corporation  the  pub 
lie  looks  for  security.  It  is  bound  for  every  loss,  excep' 
it  befall  by  act  of  God  or  the  public  enemy;  but  thi 
agents  of  this  corporation  are  bound  only  by  the  term 
of  their  respective  obligations — their  contract  with  th< 
company — and  that  obligation  in  this  case  is  limited  ti 
losses  occasioned  by  the  fault  or  neglect  of  this  agent  b; 
the  very  terms  of  the  contract. 

The  question,  therefore,  to  be  determined  is,  was  he  a 
fault  OF  neglectful  of  his  business  when  this  package  o 
$3,OCX).oo  was  taken  from  the  box  or  safe  in  the  baggage 
car  of  the  Macon  &  Brunswick  branch  train  while  it  stoo< 
at  Cochran  for  several  hours  in  the  afternoon  and  night 
until  ten  or  eleven  o'clock  in  the  night?  He  was  the  con 
ductor  of  the  Macon  &  Brunswick  Railroad  Company  a? 
well  as  the  agent  of  the  express  company.  He  left  th< 
baggage  car  and  box  with  this  money  in  it,  to  go  to  Buz 
zard  Roost,  a  station  twelve  miles  off,  on  the  engine  witl 
the  engineer  after  water  ;  he  did  not  lock  the  car  himsel 
when  he  left,  but  told  Carroll  to  do  so,  who  was  baggage 
mastci 
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^!ral  persons,  or  in  their  presence,  and  said  it  was  a  check 
£'or  money,  but  not  his  money,  and  that  it  was  the  key  of 
^hatbox.  The  legal  question  is,  did  he  use  that  diligence 
Sibout  this  large  sum  of  money,  thus  so  long  in  this  box, 
hich  was  a  common  iron  box  with  a  common  key  to  it, 
hich  a  prudent  man  would  have  taken  of  it  had  it  been 
^fthat  prudent  man's  property?    Code,  §§2185,  2061. 

It  seems  that  the  express  company  knew  of  his  employ- 
snent  by  the  railroad  company  when  it  employed  him, 
^ind  if  it  was  his  duty  to  leave  the  train  of  cars  and  go 
4or  water  on  the  engine  alone  with  the  engineer,  and  with- 
out the  baggage  car,  it  may  excuse  that  absence  from  his 
charge  ;  but  conceding  this,  was  he  excusable  for  all  that 
lie  did,  and  all  that  he  did  not  do,  after  his  return  and 
until  ten  o'clock  that  night  ? 

The  question  of  negligence  on  the  facts  is  peculiarly 
for  the  jury,  and  we  do  not  wish  to  take  its  unbiased  con- 
sideration from  Ihem.  Therefore,  we  do  not  express  any 
opinion  on  the  facts  made  here,  further  than  to  repeat  the 
question  at  issue,  would  a  prudent  man  have  acted  as  this 
agent  did  had  his  Oivn  money  been  in  that  box  in  the  bag- 
gage car? 

2.  We  will  say  further,  that  the  case  required  a  clear 
and  full  presentation  of  this  issue  before  the  jury  by  the 
court,  without  the  slightest  cloud  or  omission  on  his  part; 
and  on  examining  the  exceptions  taken  to  the  charge  in 
the  motioii  for  a  new  trial,  we  cannot  say  that  it  was  so 
presented. 

One  charge  complained  of  was  certainly  erroneous,  and 
that  consists  in  giving  to  the  jury  the  latter  part  of  sec- 
tion 2184  of  the  Code,  which  declares  that  ''in  cases 
where  the  power  is  coupled  with  an  interest  in  the  agent, 
unreasonable  instructions  detrimental  to  the  agent's  inter- 
est may  be  disregarded."  The  power  of  this  agent  to  act 
in  this  business  was  not  coupled  with  any  interest  in  him 
in  the  sense  of  the  statute,  and  the  charge  may  have 
flusled,  and  probably  did  mislead,  the  jury. 
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The  instructions  which  the  plaintiff  insisted  he  received 
were  very  stringent.  It  is  true  that  it  is  disputed  that  he 
did  receive  them,  but  the  plaintiiT  had  the  legal  right  to 
have  the  case  made  by  his  proof  put  before  the  jury  to  be 
considered  by  them.  Among  these  instructions  are  those 
which  require  him  to  inspect  the  box  immediately  before 
ht  went  to  meals  and  immediately  on  his  return  ;  to  drink 
no  intoxicating  liquors  of  any  sort;  never  to  show  or  talk 
about  the  contents  of  the  box ;  never  to  let  the  key  pass 
from  his  possession,  lest  opportunity  might  arise  to  take 
a  wax  impression  ;  to  note  that  the  iron  box  was  not  ab- 
solutely safe,  but  must  be  watched  as  carefully  as  leather 
trunks  or  wooden  boxes ;  to  exercise  the  same  care  and 
vigilance  on  every  trip  as  if  he  knew  of  a  premeditated 
robbery ;  to  note  thai  he  was  watched  by  skillful  and 
desperate  thieves,  and  to  keep  these  instructions  ever  on 
his  memory. 

Now  when  the  court  told  the  jury  that  this  agent  might 
disregard  these  instructions  if  unreasonable,  provided  his 
power  was  coupled  with  an  interest,  we  cannot  say  that 
the  plaintiff  was  not  hurt.  Jurors  might  hold  them  very 
unreasonable,  and  might  think  that  the  agent  did  have  an 
interest  in  the  duty  before  him ;  but  certainly  he  had  no 
interest  in  the  sense  of  the  law,  and  this  was  not  a  case 
in  which  this  charge  could  be  i;,'i\ 
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it  would  be  the  duty  of  the  last  employer  to  ascertain 
^wrhat  the  agent  had  to  do  for  his  first  employer,  and  then, 
s.  f  he  employed  htm,  the  law,  reason  and  common  sense, 
"m^ould  construe  the  contract  in  the  light  of  the  conflicting 
duties  of  the  first  engagement,  and  hold  the  agent  fault- 
less if  his  only  fault  or  negligence  was  caused  by  the  du- 
ties of  the  prior  engagement.     Practically  in  this  case, 
"••herefore,  the  question  as  to  the  neglect  of  this  box,  while 
^ffffor  the  watir^  turns  on  whether  it  was  his  duty  as  con- 
ductor to  go  at  all  with  the  engineer  for  the  water,  and  if 
it  was  his  duty,  did  he  not  have  the  power  as  conductor, 
Xo  take  the  baggage  car  with  him,  for  if  he  did  then  he 
"v^ouM  hardly  be  considered  as  acting  as  a  prudent  man  in 
respect  to  his  own  property  in  leaving  the  baggage  car 
and  box  behind.     But  other  issues  of  fault  or  neglect 
after   bis  return  from  Buzzard  Roost,   ahd    during  the 
liours  he  was  about  town  in  Cochran,  turn  on  the  legal 
principles  first  laid  down,  and  are  not  affected  by  the  prior 
engagement. 

We  think  that  these  issues  should  have  been  submitted 
fairly  and  squarely  to  the  jury  in  respect  to  knowledge  or 
ignorance  of  the  company  of  his  prior  engagements,  and 
in  respect  to  what  his  duties  as  conductor  required  him  to 
do,  as  well  as  in  respect  to  the  law  applicable  to  his  fault  or 
neglect  while  at  Cochran,  as  alleged  against  him. 

On  the  whole  case,  we  thjnk  a  new  trial  should  be  had, 
especially  on  the  ground  of  error  in  the  court  in  the  charge 
in  respect  to  the  power  of  the  agent  when  coupled  with 
an  interest,  and  some  uncertainty  and  inaccuracy  on  the 
subject  of  the  conflicting  duties  of  this  agent  in  the  em- 
ployment of  two  distinct  corporations.  The  other  grounds 
were  properly  ruled,  or  did  not  hurt. 
Judgment  reversed. 
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Jackson  vs.  Parrott. 

A  huaband  majr  waive  the  right  of  homestead  in  his  propeny 
.    against  a  certain  debt,  and  his  waiver  will  bind  bis  familv,  altboi: 

an  application  for  homestead  may  at  the  lime  be  pending;. 
(a.)  If  the  wife  joins  her  husband  in  the  waiver,  and  is  a  party  to 
foreclosure  of  the  mortgage  in  which  it  was  made,  would  it  not  b 
her  also,  aside  from  the  waiver  of  the  husband  ?    Quaere. 

Husband  and  Wife.     Homestead.     Waiver.     Beft 
Judge  Lawson.     Greene  Superior  Court.     March  Ter 


Reported  in  the  decision. 

Columbus  Heard,  by  bri^f,  for  plaintiR  in  error. 
H.  T.  &  H.  G.  Lewis,  for  defendant. 
SPBER,  Justice. 

This  was  a  claim  case  pending  in  Greene  superior  cou 
and  on  the  trial  of  which,  after  the  evidence  was  cone 
ded,  on  motion  the  claim  was  dismissed  by  the  court, 
which  dismissal  claimant  excepted. 

On  the  5th  day  of  February,  1873,  plaintiff  in  errora 
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l^efore  described.'*     It  further  appears  that  the  mortgage 
"%^as  foreclosed  against  plaintiff  in  error  and  her  husband 
^t  the  September  term,  1880,  of  Greene  superior  court. 
To  a  levy  of  the  mortgage  fi.  fa.  issuing  from  said  fore- 
^:Iosure  the  plaintiff  in  error  interposed  her  claim  to  said 
Sand  as  a  homestead  set  apart  to  herself  and  children  un- 
^er  the  laws  of  this  state.  The  question  is,  whether  under 
^he  foregoing  facts  and  proofs  she  was  entitled  to  main- 
tain  her  claim   to  said  homestead?     Plaintiff   in  error 
<laims,  as   the  debt  was  her  husband's — sought  to   be 
secured   by  the  mortgage,   in   the  execution   of  which 
the  wife  joined  her  husband — her  signature  is  a  nullity 
in  law  and  does  not  bind  her.    Admit  this  to  be  true, 
still  it  has  been  held  by  this  court  that  the  waiver  on  the 
part  of  the  husband  of  a  homestead,  as  to  any  particular 
portion  of  his  property,  binds  the  wife  and  excludes  her 
from  the  benefit  of  a  homestead  in  that  property  as  effec* 
tually  as  though  she  had  joined  in  the  waiver.     55  Ga.^ 
183. 

The  fact  that  her  application  for  a  homestead  was  pend- 
ing at  the  time  the  horhestead  exemption  was  waived,  does 
not  change  the  principle.  The  husband  has  the  right,  af- 
ter her  application  has  been  made,  to  prevent  her  acquir- 
ing the  homestead  by  filing  his  objection  thereto.  So  he 
likewise  may  defeat  her  right  to  this  exemption  at  any 
time  before  it  is  assigpfied  to  her  by  waiving  it  in  favor  of 
a  debt.     55  Ga'^  182  ;  63  /5.,  454;  56  lb.,  53. 

Apart  from  these  well  recognized  rulings  touching  the 
rights  of  the  wife  to  the  homestead  over  the  special  waiver 
of  the  husband,  in  this  case  plaintiff  in  error  was  herself 
a  party  to  this  waiver,  and  a  party  to  the  proceedings  to 
foreclose,  and  it  may  well  be  questioned  whether  she  is  not 
estopped  from  setting  up  any  defense  to  the  enforcement 
of  this  judgment  in  rem  that  she  could  have  availed  her- 
self of  pending  the  proceedings  to  foreclose.  Code,  §§3577» 
3826 ;  62  Ga.^  2a 
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However  this  may  be,  it  is  not  material,  nor  is  it  necessary 
to  rule  only  the  first  question  presented  by  the  record  in 
this  case,  that  prior  to  the  setting  apart  of  a  homestead 
exemption  to  the  wife,  the  husband  may  defeat  her  appli- 
cation, though  pending  at  the  time,  by  waiving  his  right 
of  exemption  out  of  his  property  in  favor  of  any  debt  he 
may  wish  to  secure,  on  such  property  as  he  may  wish  to 
encumber,  and  as  under  the  facts  of  this  case,  the  rights 
of  the  wife  as  to  a  homestead  exemption  out  of  this 
property  of  the  husband  were  defeated  by  the  waiver  in 
this  mortgage,  executed  by  the  husband  and  wife,  we  can 
see  no  substantial  grounds  in  law  upon  which  her  claim 
can  rest,  and  we  see  no  error  in  the  judgment  of  the  court 
below  in  dismissing  the  same. 

Judgment  afHrmed. 


The  Southwestern  Railroad  vs.  Bryant  &  Lockett. 

Where  a  declaration  in  an  action  ag;ainsC  the  Southwestern  Railroad  for 
damages  to  property  shipped  over  the  Central  Railroad,  and  thence 
over  the  Southwestern  Railroad,  alleged  that  they  were  "connecting 
roads  run  and  managed  by  the  Central  Railroad,"  it  was  amendable 
by  striking  such  allegaiioo. 
(a.)  A  declaration,  the  allegations  of  which  made  out  a  case  for  re- 
covery against  a  railroad  as  ihe  last  a(  a  connecilns;  line,  was  not 
f  fact,  it  may  have  been  leased 
IS  the  real  contracEing  party. 
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SPEiR,  Justice. 

Bryant  &  Lockett  brought  their  suit  against  the  South- 
^*^^stern  Railroad  Company,  seeking  to  recover  damages  to 
^^  tilie  amount  of  one  thousand  dollars. 

The  petitioners  allege  "  that  on  the  22nd  day  of  January, 
'SS  i,your  petitioners  consigned  to  the  Central  Railroad 
^^    -Atlanta,  in  said  state,  for  shipment  by  the  car-load, 
^^^^nty-one  mules  of  the  value  of  four  thousand  dollars, 
^^    ^he  price  or  sum  of  fifty-five  dollars  and  eighty  cents 
^^   transportation  over  said   Central  and   Southwestern 
^^ilroad  (being  connecting  roads  run  and  managed  by  the 
^^^tral  Railroad)  to  the  city  of  Americus  in  said  county. 
•^^d  petitioners  further  show  that  said  mules  were  deliv- 
^^^d  in  good  order  to  the  defendant,  the  Southwestern  Rail- 
^^^d  Company,  at  Macon,  in  Bibb  county,  in  said  state,  and 
*^y  them  received  in  good  order,  to  be  transported  on  the 
^^Iway  and  delivered  to  petitioner,  U.  S.  Lockett,  at  the 
Americus  depot,  in  said  county,  on  the  said  22d  day  of  Jan- 
uary, 1 88 1 9  by  means  of  which  said  defendant  became  liable 
^0  your  petitioners  safely  to  carry  and  deliver  to  your  peti- 
^ioners  said  twenty-one  mules  in  good  order.     But  the  said 
defendant,  wholly  neglectful  of  the  duty  and  responsibil- 
ity of  a  common  carrier,  refused  so  to  convey  and  deliver 
the  same,  but  by  the  carelessness  and  negligent  conduct 
of  its  agents  and  employes,  sent  said  mules  to  the  town 
of  Dawson,  in  the  county  of  Terrell,  in  said  state,  forty 
miles  beyond  the  said  city  of  Americus,  and  there  kept 
the  same  for  three  or  four,  five  or  six  days,  without  atten- 
tion or  feeding,  to  their  injury  and  the  injury  of  their 
value   five  thousand   dollars,  notwithstanding  your  peti- 
tioner, U.  S.  Lockett,  was  at  the  said  depot  ready  to  re- 
ceive and  pay  all  freight.     Petitioners  aver  that  the  said 
mules  were  purchased  for  sale  in  the  market  of  Americus 
and  surrounding  country,  and  petitioners  had   engaged 
several  of  said  mules  to  old  customers,  and  by  means  of 
not  receiving  the  said  mules  they  lost  their  trade  to  the 
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value  of  twenty  dollars  per  mule,  and  petitioners  say  the 
profits  on  said  mules  were  reasonably  worth  twenty  dollars 
per  mule,  and  by  reason  of  their  Tailure  to  get  the  same 
they  lost  the  said  profits  in  their  business,  and  also  the 
treatment  of  your  petitioner  (or  six  days  in  and  about 
the  getting  possession  of  the  same  at  the  value  of  two 
dollars  per  day.  Petitioners  further  show  that  by  the 
failure  to  attend  and  feed  said  mules  they  became  depre- 
ciated in  value  twenty  dollars  each,  and  of  which  peti- 
tioners lost  the  said  sum  and  value  in  money.  Wherefore 
petitioners  bring  suit,  etc." 

To  this  declaration  defendants  demurred,  whereupon 
plaintiff,  by  leave  of  the  court,  amended  their  declara- 
tion by  striking  out  the  words,  "  being  connecting  roads, 
run  and  managed  by  the  Centra!  Railroad,"  over  the  ob- 
jection of  defendants,  and  after  said  amendment  the  court 
overruled  the  demurrer,  and  defendants  excepted,  and  say 
the  court  erred,  first,  in  allowing  said  amendment  to  be 
made ;  second,  in  overruling  said  demurrer  to  the  decla* 
ration  as  amended,  and  assign  the  same  as  error. 

We  find  no  error  in  either  of  the  grounds  set  forth  in 
this  assignment.  When  the  amendment  was  allowed  by 
the  court,  as  set  forth  in  the  record,  there  can  be  no  doubt, 
under  the  pleadings,  that  a  cause  of  action  was  fully  and 
distinctly  set  forth  tn  plaintifTs'  writ  against  the  South- 
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Central  and  Southwestern  roads  to  the  city  of  Americus. 

^3ut  plaintiff  alleges  that  said  stock  were  delivered  in 

Sood  order  to  the  defendant,  the  Southwestern  Railroad, 

^^  IMacon,  and  by  the  said  Southwestern  Railroad  received 

^^    Sood  order,  and  the  damage  is  alleged  to  have  been 

^^^x^e  to  said  stock  on  the  Southwestern  Railroad  by  its 

nts  and  employes. 

:t  the  judgment  be  affirmed. 


^^^Ess  et  al.  vs.  The  Stone  Mountain  Granite  and 

Railway  Company. 

^^^ere  a  number  of  persons  living  along  the  line  of  a  railway,  run* 

^UQg  from  the  main  line  of  a  railroad  to  a  granite  quarry,  operating 

^tinder  charter,  and  running  through  the  streets,  of  a  town  with  the 

^DODsent  of  the  council  thereof,  brought  suits  against  the  company 

for  damages  resulting  from  the  making  of  embankments  and  cuts 

in  the  street  which  ran  in  front  of  their  property,  and  from  the  use 

of  an  improper  engine,  which  cast  cinders  and  soot  into  plaintifiFs' 

yards  and  houses,  and  the  running  thereof  at  irregular  dm^s,  a  bill 

by  the  company  to  settle  the  rights  of  all  parties  and  to  prevent 

nraltiplidty  of  suits  was  not  without  equity. 

"^  The  chancellor  did  not  abuse  his  discretion  in  granting  a  temporary 
mjonction  to  restrain  the  damage  suits  until  a  trial  of  the  equity 
cause  could  be  had. 
^***)  Though  the  bill  was  brought  only  ten  days  before  the  trial 
term  of  the  daftiage  suits,  the  chancellor  relieved  the  defendants  of 
bjury  therefrom  by  requiring,  as  a  condition  of  the  grant  of  injunc- 
tkm,  a  consent  order  to  try  the  case  at  the  next  term. 

^"^O  Nor  did  he  abuse  his  discretion  in  refusing  to  enjoin  the  business 
of  the  company  until  the  hearing. 

Municipal  Corporations.  Streets.  Railroads.  Equity, 
damages.  Before  Judge  Hillyer.  DeKalb  County. 
A.t  Chambers.    September  30th,  1881. 

Reported  in  the  decision. 

L.  J.  WINN9  for  plaintiffs  in  error. 
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Hopkins  &  Glenn,  for  defendant. 

Jackson,  Chief  Justice. 

Sundry  parties  residing  on  Church  street  in  Stone 
Mountain  sued  the  defendant  for  damages  in  the  use  it 
made  of  the  street  as  a  railway  track  in  excavating  and 
embanking  thereon,  thus  rendering  it  well  nigh  useless, 
in  running  cars  on  it  at  irregular  times  and  with  an  in- 
competent or  rickety  sort  of  engine,  which  scattered  cin- 
ders, foot  and  smoke  all  over  their  yards  and  into  their 
houses,  decreasing  greatly  their  value,  and  in  thus  making 
the  business  of  the  corporation  a  nuisance  to  all  the 
neighborhood  ;  and  all  this  under  a  charter  to  do  private 
business,  not  in  any  sense  for  the  use  of  the  public,  but  for 
the  private  emolument  and  gain  of  the  stockholders  only, 
and  that  therefore  it  was  a  mere  trespasser  on  the  street, 
and  there  without  shadow  of  right.  The  bill  was  filed 
to  restrain  the  plaintiffs  in  these  divers  suits  to  settle  the 
rights  of  the  railway  company  and  of  these  plaintiffs,  set- 
ting up  leave  from  the  town  council  to  use  the  street,  a 
charter  from  the  state,  etc.,  alleging  multiplicity  of  suits, 
multiplication  of  suits,  and  repetition  of  suits  from  time 
to  time,  and  asking  that  the  whole  matter  be  settled  in 
one  case,  fixing  the  rights  of  all  parties. 
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y^sLys  from  town  to  town,  could  not  exercise  the  right  to 
talcje  private  property  for  public  use,  even  with  compensa- 
tior*,  against  the  will  of  the  owner  of  that  property,  yet 
it  has  the  chartered  right  to  run  a  road  from  Stone  Moun- 
tain to  the  quarries  at  the  mountain  itself,  to  haul  the 
gT«i.miite  to  the  Georgia  railroad,  and  to  connect  therewith, 
l>jr      the  purchase  or  lease,  or  other  leave  given  by  the 
o'^VTiers  of  property  along  their  route ;  and  as  the  company 
slioivs  the  grant  of  the  use  of  the  street  in  question  by 
th^    town  council  of  the  town  of  Stone  Mountain,  we 
carm  not  say  that  it  is  a  mere  interloper  and  trespasser,  so 
thsi.t  equity  will  shut  its  doors  to  its  entrance  as  a  suitor. 
The  demurrer  to  the  bill  rested  on  two  grounds.    First, 
^hat.t  it  was  brought  too  late,  within  ten  days  of  the  trial 
of  the  trespass  suits,  and  secondly,  for  want  of  equity, 
chancellor  drew  the  sting  of  the  first  ground  by  re- 
^'^iring  the  complainant  to  try  the  equity  case  on  its 
"^^rits  at  the  next  term,  the  first  to  which  it  was  return- 
^'^le,  and   as  soon  as   it   could  be  tried,  if  filed   thirty 
^ays   before  the  court,  according  to  the  rule.    And  we 
na.ve  seen  that  there  is  equity  in  the  bill*  under  the  view 
^«  take  of  it. 

.     *f    the  present  mode  of  running  these  cars  be  persisted 
^*  a.nd  the  affidavits  and  answer  make  the  true  case  on 

th 

/*^  ^rial  before  the  jury,  the  defendants  to  the  bill  will 

^    Entitled  to^have  such  a  decree  as  will  constrain  the 

^^^plainant  to  improve  the  mode  now  used  in  running 

^^^,  as  well  as  damages  for  the  past,  as  the  case  now  strikes 

^  »    and  if  their  property  lying  on  the  street  is  so  perma- 

^'^^ly  injured  as  the  answer  and  affidavits  allege,  they 

***   be  entitled  to  damages  therefor.     But  we  do  not  now 

*^ .  positively  on  these  points,  preferring,  as  the  chan- 

**Or  did,  it  seems  from  his  interlocutory  injunction  and 

.   ^^^r  thereon,  that  the  case  on  law  and  facts  be  fully 

^^  before  the  jury  on  the  merits,  when,  if  parties  are 

5^^    satisfied  with  the  result  before  the  court  and  jury, 

*  ^*^er  may  have  the  case  reviewed  here  on  the  full  equities 
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Within  a  month  or  two  the  trial  will  be  had,  and  no — 
body  can  be  permanently  injured  by  the  temporary  in — 
junction. 

We  cannot  say  that  the  chancellor  should  have  abso — 
lutely  prohibited  the  running  the  cars  in  the  meantime^ 
as  the  cross-bill  prayed ;  but  on  a  view  of  the  whole  case^ 
we  think  that  the  disposition  he  made  of  it  is  legal,  wis^ 
and  just. 

Let  the  judgment,  therefore,  be  afhrmed. 


Zachrv  vs.  Stewart  et  al. 

I.  Where  a  party  assumes  without  objection  the  affirmative  on  the 
proof,  he  is  entitled  to  conclude  on  the  argument. 

3.  Prior  conversation  about  a  contract  in  writing  is  merged  in  the  wri- 
ting. 

3.  Exception  to  a  paragraph  of  a  charge  which  contains  several 
disdnct  points  must  specify  the  particular  error  assigned,  or  it  will 
not  be  eatertain'id  by  this  court. 

4.  Where  a  landlord  assigns  a  lien  on  his  tenant's  crop  to  eiuble  the 
tenant  to  run  his  farm  for  the  benefit  of  landlord  as  well  as  tenant, 
and  on  the  faith  of  that  lien  supplies  are  furnished,  the  landlord  is 
estopped  from  attacking  the  validity  o(  the  lien  in  the  hands  of  his 
assignee. 


Practice   in   Superior  Court.     Contracts.     Practice  in 
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the  superior  court  by  appeal.     On  the  trial  the  evidence 

^s  to  the  existence  of  the  tenancy  and  the  application  of 

<^ertain  cotton  towards  paying  the  claim  was  conflicting. 

The  jury  found  for  the  plaintiffs.     Zachry  moved  for  a 

nevr  trial  on  the  following  among  other  grounds : 

(i.)  Because  the  verdict  was  contrary  to  law  and  the 
evidence. 

(2.)  Because  the  court  erred  in  not  allowing  counsel  for 
Zachry,  contesting  creditor,  to  open  and  conclude  the  argu- 
'^^^nt,  at  his  request,  before  the  jury,  the  burden  of  sus- 
^iniftg  said  illegality  being  on  said  Zachry,  contestant. 
[It  appears  that  the  Stewarts  assumed  the  onasdXid^  opened 
^^d  concluded  the  testimony  without  objection.] 

(3«)  Because  the  court  refused  to  allow  counsel  for 
Zachry  to  prove  by  him  that  plaintiffs,  the  Stewarts,  were 
to  make  the  money  out  of  the  first  cotton  made  by  said 
^^ughn  on  lands  rented  of  said  Zachry. 

(4»)  Because  the  court  charged  as  follows :  "  I  charge 

y^^  that  if  you  find  from  the  evidence  that  the  landlord, 

"^r.  Zachry,  for  the  purpose  of  enabling  his  tenant  to  pro- 

^^re  supplies  with  which  to  make  a  crop  on  his  (Zachry *s) 

^and,  took  a  lien  as  landlord  from  his  tenant  and  trans- 

*crred  the  same  to  the  Stewarts,  and  as  a  consideration  for 

**^3.king  such  transfer  he  was  benefited  in  obtaining  sup- 

P"es  by  the  use  of  which  crops  were  raised  and  grown  on 

^^  land  of  Zachry,  then  he,  Zachry,  would  be  estopped 

1*^01  denying  that  such  lien  existed,  and  if  you  thus  find 

^  Evidence  to  be,  your  verdict  should  be  in  favor  of  the 

^Warts.     But  how  all  these  matters  are  it  is  for  you  to 

^  Under  the  evidence." 

*  ^e  motion  was  overruled  and  Zachry  excepted. 

"^^  C  McCalla,  for  plaintiff  in  error. 

^^O.  W.  Gleaton,  for  defendants. 

^^^KsoN,  Chief  Justice. 

.    *his  was  a  contest  between  the  parties  over  money  raised 
^^^  the  sale  of  the  tenant's  crop.    The  Stewarts  fote- 
▼  67— IS 
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closed  a  landlord's  lien  thereon,  and  Zachry  claimed  the 
money  raised  by  that  foreclosure.  Zachry  was  the  land- 
lord, and  had  transferred  the  lien  to  thp  Stewarts  to  in- 
duce them  to  furnish  supplies  to  his  tenant,  and  after- 
wards  claimed  the  money  raised  by  the  very  paper  which 
he  had  so  assigned,  and  did  so  by  attacking  its  validity 
and  lien  on  the  crop.  The  jury  found  for  the  Stewarts, 
the  assignees  of  the  lien,  and  Zachry  moved  for  a  new 
trial,  and  the_  denial  of  that  motion  is  assigned  as  error. 

1 .  There  was  no  error  in  giving  the  Stewarts  the  conclu- 
sion, as  they  took  the  affirmative  without  objection,  and 
put  in  their  testimony  to  support  it. 

2,  There  was  no  error  in  ruling  out  what  was  said  about 
the  contract  before  it  was  reduced  to  writing,  it  was 
merged  in  that  writing. 

3.  The  exception  to  the  charge  cannot  be  entertained  ; 
it  is  too  general  and  does  not  specify  the  particular  error 
assigned  thereon.  Neal  el  a/.,  executors,  vs.  Brown  et  ai., 
this  term. 

4,  Even  if  it  could  be,  the  verdict  is  right  under  the 
law  applicable  to  the  facts  disclosed  by  the  record.  Zachry 
is  estopped  from  attacking  the  validity  of  the  Hen  he 
transferred  in  order  to  enable  his  tenant  to  run  his  farm  for 
the  benefit  of  himself  as  well  as  that  of  his  tenant. 

Judgment  affirmed. 


3- 
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*>ite  and  specific.    Merc  general  allegations  of  error  are  not  suffi- 
^i«nt. 

^^hcre  after  a  case  had  been  pending  in  court  for  several  years  on 
^^ccptions  of  fact  to  an  auditor's  report,  on  the  trial  it  was  pro- 
to  add  new  exceptions,  without  showing  any  cause  for  the 
day  in  offering  them,  there  was  no  error  in  rejecting  them, 
fteran  auditor's  report  has  been  made,  ample  opportunity  for  le- 
al exceptions  to  it  given,  and  no  exceptions  of  law  made,  but 
nly  exceptions  of  fact,  or  exceptions  of  law  made  and  overruled, 
^^c  report  is  prima  facie  evidence,  and  the  burden  of  overcoming 
^"^is  on  the  exceptor. 

"^Iie  burden  being  upon  him  who  excepts  to  an  auditor's  report,he  is 
^^otitled  to  open  and  conclude  unless  the  other  party  introduces  no 
testimony,  in  which  case  the  right  of  conclusion  shifts  to  him.  To 
^^OSS-examine  a  witness  of  the  objector,  and  to  continue  the  cross- 
-examination after  a  temporary  suspension  of  it  by  the  court,  is  not 
^Ic  introduction  of  testimony  by  the  party  so  cross-examining  in 
^  uch  a  sense  as  to  affect  his  right  to  the  conclusion, 
^^hat  a  county  treasurer  said  on  turning  over  his  books  for  exaTii- 
*^tion  to  certain  persons  appointed  by  the  county  com rhiss loners  for 
^^t  purpose,  is  not  admissible  in  his  own  favor  on  the  issue  of 
"^^hethcr  or  not  there  was  a  default  by  him. 

The  rate  of  interest  to  be  charged  upon  a  given  principal  is  a  ques- 
^ioQ  of  law.    Being  brought  into  question  by  exception  to  an  aud- 
1  tor's  report,  it  is  for  the  decision  of  the  court. 
*  The  verdict  is  supported  by  the  evidence. 
The  confused  state  of  many  of  the  records  sent  to  this  court,  the 
^^^giblc  and  unintelligible  manner  in  which  they  are  made  up,  and 
^he    latitude  allowed  to  counsel  in  having  them  sent  back  in  the 
*^icist  of  a  crowded  docket  for  alteration  or  correction,  call  for  a 
*"^niedy.     It  would  be  advantageous  for  the  legislature  either  to 
it  this  court  to  make^nd  enforce  proper  rules  on  this  subject. 
to  remedy  the  evil  by  direct  legislation. 

^Ounty   Matters.      Executions.      Constitutional   Law. 
^^itors.     Practice  in  Superior  Court.     Practice   in   Su- 
P^^^^e  Court.     Records.      Before  Judge    Underwood. 
^^'^on  Superior  Court.     February  Term,  1881. 

*^eported  in  the  decision, 

"^ABNEY  &  FOUCHE;  W.  J.  CaNTRELL   &  SON;  JOS. 

^'  McCONNELL,  for  plaintifl  in  error. 
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W.  K.  Moore  :  E.  J.  Kiker,  for  defendants. 

JackS'jn,  Chief  Justice. 

This  record  consists  of  a  huge  mass  of  disconnected  and 
ill-assorted  papers,  with  pages  omitted  as  appears  from  the 
paging.  This  mass,  unwieldy  in  itself,  is  sub-divided  into 
ten  or  more  parts,  each  parcel  to  itself  as  a  separate  tran- 
script, and  heterogeneous  parcels  of  matter,  wholly  dis- 
tinct from  each  other,  so  far  as  the  record  discloses,  are 
grouped  in  the  same  parcel.  It  is  all  in  writing,  none  of 
it  printed,  and  the  writing,  a  good  deal  of  it,  hard  to  de- 
cipher. Reference  to  exceptions  and  amendments  is 
sometimes  made  by  numbers,  and  sometimes  by  numbers 
with  letters  prefixed  or  annexed  to  them  ;  and  there  is  no 
discoverable  means  from  the  bill  of  exceptions  or  any  of 
the  ten  parts  of  the  transcript,  of  ascertaining  to  what 
these  lettered  figures  refer.  Nor  does  the  abstract  of  the 
counsel  for  plaintiff  in  error,  or  the  brief,  throw  such  light 
upon  this  confusion  as  to  bring  order  out  of  its  chaos.  It 
is  very  difRcult,  therefore,  to  review  the  case  intelligently, 
or  to  reach  a  conclusion  upon  it  entirely  satisfactory.  But 
as  it  is  the  duty  of  the  plaintiff  in  error  to  make  error 
appear,  it  remains  for  this  court  to  rule  such  questions  of 
law  as  Arc   ni.idc  so   that    \\l'    can   pns^  upon    them  ;  and 
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before  the  jury ;  and  on  the  judgment  of  Judge  Under- 
wood refusing  the  new  trial,  and  on  his  order  and  decision 
directing  the  executions  to  proceed  for  certain  sums  of 
principal,  with  interest  at  seven  per  centum,  error  is  as- 
signed here. 

^  -    A  motion  was  made  to  quash  the  executions  on  the 

^'"*^l^  and  this  is  one  ground  of  the  motion  for  new  trial. 

^^  is  based  on  the  ground  that  the  county  commissioners 

"ad    no  power  to  order  these  fi,  fas  to  be  issued.     They 

^^*^^  the  place  of  the  ordinary,  and  he  stands  in  the  shoes 

^*   the  old  inferior  court,  and  we  think  it  clear  that  the 

Poiver  to  issue  the  executions  devolved  upon  these  officers 

^y  law.     Code,  §§563,  911;  Cobb's  Digest,  p.  2 1 2.     We  see 

"Nothing  in  the  constitutional  point  about  trial  by  jury 

^'^re  the  executions  issue.     He  has  had  that  trial  after 

tney  v^ere  issued,  just  as  fully  as  it  could  have  been  had 

Wore,  and  the  right  is  in  no  substantial  sense  impaired. 

*^^er  since  1825  it  has  devolved  upon  the  justices  of  the 

inferior  court,  and  then  on  the  ordinary,  and  more  recently 

^^    ^hc  county  commissioners,  to  issue  these  executions 

s^^rririnarily,  and  then  the  remedy,  as  in  this  case,  may  be 

^^    l>y  trial  by  jury  before  the  courts.     Code,  §5127;  5 

^•»    1 85.     Under  this  power  provided  in  the  constitution 

^     ^  868,  codified  as  last  cited,  this  board  was  created  for 

^'^^on  county,  and  this  power  transmitted  to  them.  The 

^^.^^Utions  are  not  issued  by  the  clerk  but  by  the  com- 

™*^3ioners,  and  signed  by  the  clerk  on   their  order.     So 

^^  we  can  see,  they  comply  substantially  with  law.     9 

^^•»    185;  II  lb.,  207;  Cons.  1868,  Art.   11.,  sec.  7  ;  Code, 

§833^^  506;  Acts  1874,  p.  344. 

/    There  was  no  error  in  striking  the   exceptions   com- 

P     ^Oed  of  as  too  general.    47  Ga.y  434.     In  matters  of 

^vint,  running  through  a  series  of  years,  the  exceptions 

^*^c  auditor's  report  thereon  should  not  deal  in  general 

.^^s,  but  in   specifications  of   issuable  points.     In  all 

V^^^ings,  issues  should  be  specific,  in  exceptions  to  the 

^^tt  of  an  auditor,  especially  so ;  otherwise  the  work  of 
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the  accountant  appointed  by  the  court  will  amount  to  no 
practical  effect,  but  the  entire  case  had  as  well  be  tried  de 
novo  by  the  jury.  It  is  only  the  exceptions  as  to  matters 
of  fact  which  are  tried  by  the  jury,  and  they  must  be 
specific  and  distinctly  issuable.  But  the  case  cited  supra 
from  the  47th  Ga.,  rules  the  point,  and  it  is  useless  to 
argue  it.  This  covers  the  ruling  of  the  court  in  striking 
the  2d,  5th,  9th,  loch,  iitli,  12th,  14th,  15th,  and  16th 
exceptions,  so  far  as  we  are  able  to  apply  the  rule  of  law 
to  a  record  so  confused  as  this  is,  for  there  is  nowhere  in 
it  a  complete  statement  of  the  exceptions  originally  made 
by  defendant,  but  those  allowed  to  stand  seem  embodied 
together,  and  those  stricken  are  in  another  place,  and 
they  differ  in  the  transcript  as  a  recital  and  in  the  order 
of  the  judge  striking  them.  For  instance,  the  judge  ac- 
cording to  his  judgnnent,  struck  the  fifth,  which  does  not 
appear  elsewhere  as  stricken,  and  which  cannot  be  found 
in  the  record  at  all.  It  is,  however,  doubtless  as  general 
as  those  stricken,  and  we  class  it  as  coming  under  this  rule 
of  law. 

3.  The  discretion  of  the  court  in  rejecting  the  two 
new  grounds,  numbered  17  and  18,  offered  on  the  trial 
with  no  satisfactory  reason  given  for  delay,  will  not  be 
controlled  by  this  court,  ample  time  having  been   given 

i-filinFall.and  th.' 
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stand,  he  was  still  the  witness  of  the  exceptor,  and  his 
continued  examination  by  the  other  side  was  a  continu- 
ance of  the  cross-examination.  He  never  was  a  witness 
of  the  county,  introduced  by  it,  so  as  to  lose  the  right  to 
conclude  the  argument. 

6.  We  are  unable  to  see  how  what  the  county  treasurer 
said  in  his  own  behalf  was  admissible  as  testimony,  sim- 
ply because  it  was  said  by  him  when  he  turned  over  to  ap- 
pointees of  the  county  commissioners  his  books  for  exam- 
ination by  them.  They  form  no  such  part  of  the  resgestcB 
as  to  be  admissible  on  that  ground,  and  surely  are  not  on 
any  other,  but  to  admit  them  would  be  hearsay,  and  that 
hearsay  by  the  party  and  in  his  own  favor. 

7.  The  court  sustained  the  exception  that  twenty  per 

cent,  interest  did  not  run  against  the  treasurer,  but  entered 

judgment  for  seven  per  cent.     Surely  the  plaintiff  in  error 

cannot  except  to  this  ruling.     It  is  matter  of  law  and  it 

is  for  the  court  to  rule  on  it.    47  Ga.,  414. 

8.  As  we  understand  them,  these  are  the  points  of  law 
xmled  by  the  court  against  the  plaintiff  in  error.  They 
a.re  those  only  on  which  his  counsel  insist  here  by  brief 
^nd  argument.  The  remaining  one  is  the  usual,  stereo- 
typed ground,  that  the  finding  of  the  jury  is  against  the 
Evidence.  That  evidence  has  been  before  the  auditor, 
\vho  gave  it  a  thorough  investigation  after  careful  delib- 
eration. It  has  been  thoroughly  sifted  by  a  jury  before  a 
learned  and  able  judge,  and  fe-examined  by  another  judge 
equally  competent  to  review  the  rulings  of  the  presiding 
judge  and  the  finding  of  the  jury.  It  is  Tiore  matter  of 
calculation  than  anything  else,  and  from  such  an  examin- 
ation of  the  figures  as  our  limited  time  will  allow  us  to 
make,  we  see  no  errors  in  it.  Certainly  none  have  been 
pointed  out,  and  proved  by  the  very  able  and  experienced 

counsel  who  represented  the  plaintiff  in  error  here. 

When  such  a  complicated  account  by  a  public  officer 
dealing  with  the  money  of  the  people  has  been  thus  sifted, 
and  stated  by  the  repeated  investigations  of  competent 
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tribunals,  it  must  be  a  strong  case,  and  the  evidence  of 
error  clearly  made  to  appear,  before  this  court  will  inter 
fere,  and  so  it  has  been  solemnly  ruled.     64  Ga.,  711. 

A  public  officer  in  custody  of  the  funds  of  the  public 
should  bi  able  at  any  time  toexhibit  an  account  of  every 
cent  of  which  he  is  the  custodian,  so  that  an  accountant 
would  have  an  easy  task  to  see  from  his  books  the  credits 
and  debits  and  strike  a  balance  between  them,  and  a  jury 
of  his  county  could  easily  exonerate  him  from  the  charge  of 
waste  or  corruption,  inaccuracy  or  want  of  skill  in  the 
duties  he  assumed.  If  this  officer  had  so  managed  the 
money  of  this  county,  by  simply  doing  what  the  law  re- 
quired  of  him,  there  would  have  been  no  trouble  to  him- 
self or  his  sureties.  As  it  is,  he  must  suffer  for  his  own 
default,  and  his  sureties  must  make  good  their  bond  to 
save  the  county  harmless. 

9,  In  conclusion  we  desire  to  say,  in  the  hope  that  our 
views  may  reach  at  least  the  lawyers  of  the  general 
assembly,  that  the  present  case  is  a  strong  illustration 
of  the  importance,  not  to  say  the  necessity,  of  legisla- 
tion in  respect  to  the  mode  of  bringing  transcripts  of 
the  record  of  causes  to  this  court.  Often,  quite  often, 
it  is  so  hard  to  decipher  what  is  written,  to  get  at  the 
real  merits  of  cases,  from  the  incompetency  of  clerks  of  the 
superior  courts,  and   the  inattention  of    counsel    to  the 
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power  should  be  given  the  court  to  control   its  proceed- 

ings  a.nd  to  enforce  the  necessary  rules  of  practice  it  may 

adopt.     Required   by    the  constitution   to    decide  cases 

^P^edily,  the  remedy   of  sending   the  record   back  to  be 

Perfected  is  wholly  inadequate,  and  the  court  is  power- 

*css,    under  tlie  fetters  which  bind  it,  to  guard  against  the 

^vil  alluded  to,  and  to  enforce  the  rules  it  has  adopted. 

^^^  Venture  to  say  that  there  is  not  in  the  civilized  world 

^n   appellate  court  required  to  investigate. and  adjudge 

^^^^s   in  the  last   resort   with   such  blurred  and  blotted, 

s^ch  confused  and  unintelligible,  such   interlined   and  ill- 

P^g^d  records,  such  hopelessly  obscure  and   inexplicable 

transcripts,  divided  into  different  parts,  and  written  in  all 

banner  of  hand-writing — some  with  half  a  pag^  written 

^iid  the  rest  blank,  some  with  the  whole  of  one  page  blank 

^^    two  lines  on  the  next  written,  and  such  abstracts  of 

P^^dings  and  evidence,  as  those  which  meet  the  eyes  of 

^*^  court  at  every  term. 

*  he  honor  of  the  state,  the  pride  every  man  should 
^^^  in  the  administration  of  justice  in  it,  in  che  last  resort, 
'^Volt  at  this  rickety  condition  of  things  ;  and  it  is  hoped 

^^  the  legislature,  if  it  shall  continue  to  deny  the  power 
^  ^he  court  to  remedy  the  evil,  will  find  some  available 
"^^<le  of  doing  so  itself. 

Judgment  affirmed. 


I. 
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^neof  two  executors,  during  the  month  of  December,  1868,  made 
^pplicatioa  to  resign  his  trust  on  the  ground  that  he  intended  to  re- 
move from  the  county,  suggesting  his  co-executrix,  who  was  the 
>idow  of  the  decedent,  as  a  proper  per3on  to  succeed  him.  On  Decem- 
l)er6th,  1868,  an  order  was  passed  which  recited  that  whereas  such 
^plication  had  been  made,  and  whereas  (naming  her)  the  "widow, 
ttc,  and  next  of  kin  of  testator  aforesaid,  has  been  cited  to  appear 
at  this  term,"  etc.,  and  thereupon  ordered  that  the  applicant  be  dis- 
missed tlpoti  settlifeig  with  his  successor.    There  were  minor  chil- 
dren and  legatees: 
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Held,  that  the  proceedings  showed  on  their  face  that  no  proper  notice 
cf  the  application  was  given,  and  the  discharge  was  a  nullity  ;  and 
on  a  citation  (or  seltlement  hy  other  legatees  than  the  widow,  the 
record  of  the  discharge  >vas  not  admissible  in  evidence. 

Sfeer,  J„  dissenting, 

3.  One  issue  in  a  case  being  whether  an  executor  had  settled  an  indi- 
vidual debt  of  his  with  a  note  belonging  to  the  estate,  or  with  an- 
other note  belonging  to  himsetr,  it  was  competent  to  prove  by  the 
maker  of  the  latter  note  that  he  had  paid  it  to  the  individual  credi- 
tor of  the  executor. 

(d.)  Interrogatories  roust  be  sufficiently  explicit  to  indicate  to  the  op- 
posite party  the  nature  of  the  testimony  expected,  but  they  need  not 
show  the  use  which  the  party  taking  them  expects  to  make  of  the 
answers. 

3,  Where  a  charge  in  writing  is  requested,  and  tbe  presiding  judge  has 
not  time  to  prepare  it  during  the  trial,  an  adjournment  from  one 
afternoon  until  the  next  morning  in  order  to  give  time  for  its  careful 
preparation  is  not  error. 

(«.)  The  better  practice  in  such  a  ease  would  be  not  to  state  to  the  jury 
at  whose  request  the  charge  was  to  be  put  in  writing:  but  that  the 
court  did  so  state  will  not  necessitate  a  new  trial  in  this  case. 

4.  Unless  a  request  to  charge  is  itself  a  complete  statement  of  the 
principle  invoked,  without  requiring  addition  or  alter,itioa  to  make 
it  perfect,  a  failure  to  give  it  will  not  require  a  new  trial. 

(u.)  Where  there  arc  two  or  more  executors  of  a  will,  each  is  liable 
for  his  own  acts  only,  unless  by  his  own  act  or  gross  negligence  he 
enables  or  permits  his  co-executor  to  waste  the  estate. 

(j.)  H  one  executor,  whether  intentionally  or  otherwise,  contribute  to 
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Be:i^;^^er  &  Turner  ;  F.  Jordan^  for  defendants. 
CR^>v^^oRD,  Justice. 

^^rinett  Bridges  died  testate,  in  April,  1865,  leaving  his 

wUe  Mary  Ann  Bridges,  and  William  H.  Head  to  execute 

mswill^    They  both  qualified.     The  undisputed  facts  are 

that  he  died  free  from  debt ;  that  upon  application  to  the 

orQinr\ry  of  the  county  an  order  was  passed  authorizing 

^"C  sale  of  some  portions  of  the  surplus  provisions  for 

^^  expenses  of  the  estate.     That  the  personal  property 

^^  hand  at  the  death  of  the  testator,  except  the  year's 

'^Ppcrt,  that  which  was  given  by  special  legacy  to  the 

*QOw,the  notes,  cotton  and  cotton  seed,  was  sold  Decem- 

^''  13th,  1865,  for  the  sum  of  $2,519.41. 

.     ^hat  the  deceased  had  two  notes  on  William  Johnson 

.    *"  ^bout  $8oo.cx>,  made  before  the  war.     One  on  Jane 

J.    •   Jlolland,  for  $1,737.95,  and  one  on  H.  B.  Ridley,  for 

^  ^*CX).     He  had  also  on  hand  seventeen  bales  of  cotton, 

-.  ^'"th  $1,875.69,  390  bushels  cotton  seed,  of  the  value  of 

"^Q-co,  making  in  the  aggregate  $6,913.75,  all  of  which 

^^t  into  the  hands  of  the  executors. 

-t^hat  on  the  sixth  day  of  December,  1868,  the  defend- 

^>    Head,  tendered  to  the  ordinary  of  the  county  his 

^ignation  as  executor,  and  on  the   15th  of  the  same 

^i^th  gave  his  promissory  note  to  Mrs.  Bridges  for  the 

^^^    of  $1,539.18,  in   full  of  his  liability  to  the  estate* 

^^^  that  on  the  same  last  mentioned  day  he  took  from 

^*"s.  Bridges  a  receipt  in   full  of  all  assets  for  which  he 

^^^  liable  to  the  estate.     To  the  foregoing  statement  of 

^^cts  the  parties  agree. 

Qn  the  first  Monday  in  March,  1879,  ^^^s*  Bridges  and 
^nn.  H.  Head,  as  the  executrix  and  executor,  were  cited 
to  appear  before  the  ordinary  for  a  settlement  of  their 
accounts,  and  after  atrial  before  him  the  case  was  carried 
to  the  appeal  upon  the  application  of  Wm.  H.  Head,  who 
was  dissatisfied  with  the  judgment  pronounced. 
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An  auditor  having  been  appointed  by  order  of  the  su- 
perior court,  he  reported,  after  an  investigation  of  the 
matters  submitted. to  him,  that  the  executors  were  liable: 

For  sales  of  personal  property $2,51941 

For  the  two  promissory  notes  on  Wm.  Johnson,     ....       700,00 

For  the  note  on  Jane  M.  Holland 1.542-75 

For  four-fifths  of  $600.00  worth  of  cotton  belonging  to  the 
estate  of  deceased,  and  invested  ina  house  and  lot  pur- 
chased from  Wm.  H.  Head  by  Mrs.  Bridges  for  her  in- 
dividual use 480.00 

To  these  amounts  were  added  interest,  which  after  de- 
ducting the  one-fifth  belonging  to  Mrs.  Bridges,  left  due 
$7,770.47  belonging  to  the  other  legatees.  In  addition  to 
the  foregoing  joint  liability,  he  reported  as  due  from  VVm. 
H.  Head,  individually,  $132.80. 

To  this  report  the  legatees  excepted  because  the  audi- 
tor had  not  found  four-fifths  of  the  house  and  lot  at  its 
purchase  price  of  $2,400.00,  as  belonging  to  the  estate, 
the  same  having  been  paid  for  of  out  the  money  of  the  es- 
tate. 

The  defendant.  Head,  for  himself  also,  filed  exceptions 
to  the  finding  of  the  auditoras  to  his  liability  for  the  sale 
of  the  personal  property,  which,  with  its  interest,  amounted 
to  the  sum  of  $5,017.67.  Also  to  his  liability  for  the  sum 
of  £700.00  on  the  notes  of  Wni.  Jo 
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On  the  trial  of  the  case  before  the  jury  they  found  the 
^^fendants  liable  on  the  amount  of  the  sale  bill,  $4,147,87. 

Uie  Head  note,  (meanin$r  the  Johnson  notes),    .    .    .  $1,248.52 

on  the  Johnson  yf. /a.,  (Jane  Holland  note) 2,326.64 

and  lot,  (bought  by  Mrs.  Bridges  of  Head),  .  .  .  4,060.66 
one-fifth,  Mrs.  Bridges' share,  principal  and  interest,  .    2,396.73 

"ving  owing, 9,586.96 


'he  defendant,  Head,  moved  for  a  new  trial,  and  the 

being  refused,  he  excepted. 

I .  The  first  question  made  by  the  record  is  whether  the 

Jvicige  erred  in  ruling  out  the  application  made  by  the  ex- 

^c^ator,  Head,  to  be  discharged  from  his  trust  as  executor, 

^^d  the  order  of  the  ordinary  passed  in  reference  thereto. 

The  application  and  the  order,  which  constituted  the 

^^tire  proceedings,  were  tendered  together,  and  were  as 

^c^llows : 

"Ohorgia — ^Jasper  county. 

'2^othe  honorabU  court  of  ordinary ^  December  term,  1868 : 

The  petition  of  W.  H.  Head,  of  said  county,  showeth  that  hereto- 

'*^'"^»  to-wit :  on.  the  day of Bridges,  of  said  county,  testate, 

.  ^^  in  and  pursuant  to  the  will  of  said  decease.d,  petitioner  was  nom- 
"^^^cl  and  qualified  executor  thereto ;  that  the  said  petitioner  intends 
**^^  to  move  from  said  county  and  desires,  therefore,  to  resign  his 
trust  as  executor  as  aforesaid ;  that  Mrs.  Bridges,  widow  and  relic  of 
^^  cieceased,  who  was  nominated  and  qualified  as  co-executor  to  said 
^"^^U  is  a  suitable  person,  qualified  and  entitled  to,  and  willing  to,  ac- 
^^^  the  trust ;  wherefore,  your  petitioner  prays  a  citation  to  issue  to 
f^^  bridges'  widow,  etc,  and  the  next  of  kin  of  said  testator,  requir- 
*^^  ^licm  to  appear  at  next  regular  term  of  said  court  on  the  first 
^o«iciay  ia  December,  inst.,  to  show  cause  why  an  order  should  not  be 
^^l^^'^tcd  discharging  petitioner  from  said  trust,  and  prays  an  order  in 

^  Sound  discredon  of  the  court  discharging  him  as  aforesaid. 

Lofton  &  Hutchison, 
Attorneys  for  petitioner'* 

^^ORGiA — ^Jasper  county. 

Court  of  Ordinary,  December  term,  1868  : 

^^BiREAS,  William  H.  Head,  of  said  county,  who  was  nominated 

^^  qualified  as  executor  to  the  last  will  and  testament  of  Bennett 

H^Stt,  late  of  said  county,  deceased,  applies  to  this  court  to  resign 
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his  trust  as  executor  of  aforesaid,  stating  in  said  application  that  he 
inteods  to  remove  from  the  county,  and  nominated  Mary  A.  Bridges, 
widow  of  said  deceased,  and  co-execator  of  said  deceased,  as  a  suit- 
able person,  qualified  and  entitled  to.  and  willing  to.  accept  the  said 
trust;  and.  whereas  the  said  Mary  A.  Bridges,  widow,  etc.,  and  next 
of  kin  of  of  testator  aforesaid,  has  been  cited  to  appear  at  ihis  term 
□f  the  court  and  show  cause  why  such  resignation  should  not  be  al- 
lowed, and  no  objection  is  made,  therefore,  ordered,  the  resignation 
be,  and  it  is  hereby,  allowed,  and  the  said  W.  H.  Head.  exc-:u- 
tor,  etc.  is  discharged  from  his  trust  whenever  he  has  fairly  settled  his 
accounts  with  his  successor  and  filed  with  this  court  a  receipt  in  full  of 
such  successor.  M.  H.  Hutchensom. 

Ordiiary." 
December  6lh,  iS6S. 

The  application  shows  up^n  its  face  that  it  was  drawn 
in  December,  1868,  certainly,  and  almost  quite  as  certainly 
on  the  very  day  the  court  met.  Not  only  so,  but  it  shows 
that  no  one  had  any  notice  or  was  cited  to  appear  except 
Mrs.  Bridges,  the  co-executrix  of  the  applicant.  These  facts 
appearing  on  the  face  of  the  record  itself,  was  not  the 
whole  proceeding  a  mere  nullity,  and  should  it  not  have 
been  so  treated  by  the  court  ? 

That  the  application  was  made  in  December,  i863,  ap- 
pears from  the  very  words  used  in  praying  the  citation  re- 
quiring Mrs.  Bridges,  widow,  etc.,  and  the  next  of  kin  to 
appear  at  the  next  regular  term  of  said  court  on  the  first 
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testator  aforesaid,  has  been  cited  to  appear,**  etc.,  and  no 
objection  being  made,  the  resignation  was  allowed. 

This  recital  shows  that  Mrs.  BridgesLhad  been  cited  to 
appear,  but  when,  how,  or  by  whom,  does  not  appear  that 
we    can  find   in  the  record.     But  it  is  insisted  that  the 
above    order  of   discharge  shows  that  the   minors  were 
served.     The  only  reasonable  construction  which  we  think 
the  %vords  are  capable  of  is,  that  Mrs.  Bridges,  widow  of 
said    deceased,  and  co-executor  with  the  petitioner,  and 
who  is  the  next  of  kin  of  testator,  has  been  cited  to  ap- 
pear, etc.,  and  can  in  no  wise  be  made  to  refer  to  the 
minor  children,  whose  names  nowhere  occur  in  the  whole 
proceeding,  either  by  themselves  or  guardian.     We  are 
not  to  be  understood  as  holding  that  the  jurisdictional 
facts  are  to  appear  on  the  face  of  the  proceedings  to  sup. 
port    the  judgment,  but  that  where   the    record  offered 
shows  affirmatively  that  the  court  did   not  have  jurisdic- 
',  tion,  then  the  judgment  may  be  treated  as  a  nullity.     In 
,  the  case  of  Barnes  et  aL  vs.  Underwood,  54  Ga.,  92,  the 
objection  was  that  the  order  accepting  the  resignation  did 
not  recite  that  the  next  of  kin  had  been  Jiotified.     We 
concur  in  the  correctness  of  that  ruling,  and  hold  that 
such  recital  is  not  necessary ;  but  if  the  order  had  shown 
that  they  had  not  been  served  with  notice,  then  the  case 
would  have  been  similar  to  this,  and  we  doubt  not   but 
that  the  ruling  would  have  been  the  same  as  that  which 
^«  now. make.     Code,  §§3594,  3828;  9  Ga.,  130;  34  /*., 
'^7;    12/*,  428^(4). 

.  ^'  The  next  ground  of  error  alleged  is  that  the  deposi- 

jons  of  Bartley  Walker  were  illegally  rejected  by  the  court, 

^^^e  they  were  uncertain,  illegal,  and  did  not  illustrate 

"y  *ssue  in  the  case.     Upon  the  investigation  before  the 

'^  >tor,  one  of  the  items  of  indebtedness   against   the 

^'^dant,  Head,  was  that  he  had  used  the  two  notes  of 

the  1^  • 

*^*"idges*  estate  on  William  Johnson,  his  father  in  law. 

Pay   Qne  of  his  own,  held  by   Johnson   against  him. 
^ridges  testified  that  such  was  the  fact,  and  Head 
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admitted  it  to  be  true,  but  he  claimed  afterwards  that  he 
was  mistaken,  and  that  he  had  paid  his  note  to  Johnson, 
not  with  the  Bridges'  notes,  but  with  notes  held  by  him 
against  Burney  &  Walker. 

The  interrogatories  were  taken  for  Walker  to  prove 
that  he  .had  paid  his  note  to  Johnson,  which  tended  tc 
confirm  the  testimony  of  Head  that  he  had  not  used  the 
Bridges'  notes  to  pay  Johnson,  but  the  Walker  note.  The 
materiality  of  this  testimony  is  not  questioned.  The 
objection  goes  to  the  want  of  sufficient  certainty  to  notify 
the  plaintiff's  counsel  of  the  nature  of  the  testimony 
sought  and  expected,  as  provided  in  section  3879  of  the 
Code. 

The  only  facts  known  to  Walker,  and  which  possibly 
might  be  made  relevant  to  the  case,  were  that  he  had 
made  a  note  to  one  Cochran,  and  had  paid  it  to  Johnson, 
and  the  questions  asked  went  only  to  those  two  facts. 
The  cross-interrogatories  could  have  gone  to  any  enquiry 
touching  those  facts,  either  as  to  their  existence,  or  their 
connection  with  the  parties  to  the  transaction,  or  to  the 
case.  There  could  have  been  no  doubt  as  to  what  testi- 
mony was  sought  or  expected.  We  do  not  think  that  the 
section  of  the  Code  which  we  are  considering  contem- 
plated that  a  party  taking  testimony  by  commission  should 
be  required  to  state  in  his  interrogatories  the   use  which 
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not  requested  by  counsel,  but  when  so  requested  it  is  no 
longer  optional,  but  compulsory,  and  time  is  absolutely 
necessary  to  its  preparation.     Still  we  think  that  the  better 
practice  would  be,  not  to  state  to  the  jury  at  whose  in- 
stance the  request  comes,  and  especially  so  if  the  jurors 
are  not  to  disperse.     A  simple  announcement  of  the  fact 
that  the  court,  having  been  requested  to  give  the  charge 
in  writing,  a  little  time  was  necessary  for  its  preparation 
and  delivery,  would  sufficiently  explain  the   delay,  and 
give  no  cause  of  complaint  against  either  party. 

4»  Another  ground  upon  which  error  is  alleged  is  the 
refusal  of  the  judge  to  charge,  as  requested  in  substance, 
^at  if  Mrs.  Bridges  committed  waste,  Head  would  not 
"^  liable,  unless  by  gross  negligence  he  enabled  or  per- 
n^itted  her  to  commit  the  waste. 

This  request  not  being  strictly  legal,  the  judge  was  not 
^und  to  give  it,  as  asked.  Whenever  a  request  to  charge 
^  niade,  it  should  contain  in  itself  the  principle  invoked 
^curately  stated,  so  that  no  changes  are  needed  to  make 
'^  perfect.  The  law  of  the  joint  liability  of  executors  is 
that  each  one  is  responsible  for  his  own  acts  only,  unless 
"X  his  own  act  or  gross  negligence  he  enables  or  permits 
"is  co-executor  to  waste  the  estate ;  therefore  the  request 
^^  imperfect,  in  that  what  might  have  been  done  by  the 
executor's  own  act  was  omitted.  Code,  §2449.  Besides, 
"^^  think  that  the  law  of  the  case  was  put  properly  to  the 
J^'y  on  this  subject  by  the  judge  in  his  general  charge. 

*  he  defendant's. counsel  further  requested  the  court  to 
^^"■ge  the  jury  in  this  same  connection  that  if  Head  hon- 
^^*y  believed  he  was  discharged,  and  settled  with  Mrs. 
^^ges,  he  would  not  be  responsible  for  her  waste,  unless 
^as  a  party  thereto  and  participated  therein.  The 
^^*e  of  law,  as  laid  down  by  this  court  in  the  case  of  Hall 
«/.  vs.  Carter  &  Kennan^  8  Ga.^  393,  is,  that  if  one  ex- 
^^tor,  intentionally  or  otherwise,  contributes  to  the 
^^^^^^tavit  complained  of,  he  will  be  responsible.  If  he  is 
^^ve  in  the  matter,  and  by  his  action,  whether  with  in- 
▼  67—16 
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tcntion  to  commit  a  devastavit  or  not,  enables  the  co-execu- 
tor to  commit  it,  he  will  be  liable  with  him.  The  honest 
belief  or  intention  with  which  the  defendant  acted  does 
not  change  his  liability.  His  acts  and  their  eRect,  not  his 
honest  belief,  govern  the  case. 

J.  As  to  the  finding  of  the  jury  on  the  facts  of  the  case, 
we  are  not  prepared  to  decide  that  they  were  wrong.  If 
there  are  amounts  charged  twice,  it  has  not  been  made 
manifest  to  us.  If  Head,  the  defendant,  cannot  tell  for 
what  the  note  for$i, 539.00  was  given,  we  certainly  cannot, 
It  is,  however,  positively  stated  in  his  testimony  on  the 
trial  that  it  represented  none  of  the  seventeen  bales  of 
cotton  owned  by  the  deceased  at  his  death,  the  money 
for  that  was  used  by  himself  and  partner,  but  he  does  not 
remember  when  it  was  paid  back.  If  the  $1,539.00  note 
represented  any  part  of  the  sale  bill,  and  Jt  was  found  to 
be  so  by  the  jury,  then  whatsoever  of  that  sum  was  again 
found  against  him  in  the  house  and  lot  would  be  wrong. 
In  other  words,  the  indebtedness  of  Head,  which  went  to 
make  up  the  note  for  $1,539  00  *"d  ^^^  note,  too,  should 
not  be  charged  up  against  him. 

6  The  only  remaining  ground  of  error  arises  upon  the 
following  charge  to  the  jury  in  reference  to  the  credibility 
of  witnesses:  "  Consider theirmanner of  testifying,  their 
intelligence,  their  means  and  opportunity  of  knowing  the 
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number  as  by  the  character  of  the  witnesses     In  Rogers 
vs.  Kirtg^  12  Ga,y  229,  Chief  Justice  Lumpkin  says  that, 
"When  the  evidence  is  contradictory  and  irreconcilable, 
it  is  the  duty  of  the  jury  to  look  to  all  the  facts  and  cir 
cumstances  of  the  case,  the  character  of  the  witnesses,  etc., 
and  thus  determine  on  which  side  the  credibility  prepon- 
derates, and  render  their  verdict  accordingly."     Character 
for  what  ?     For  strength  ?  for  courage  ?  for  intoxication  ? 
for  violence  and  bloodshed  ?    By  no  means  ;  but  character 
for  integrity  and  truth.     The  discovery  of  truth  is  the  ob- 
ject of  all  legal  investigation.     Code,  §3747. 

To  force  a  jury  to  accept  every  utterance  of  a  witness 
^  truth,  would  be  to  deny  the  right  to  weigh  testimony, 
and  compel  them  to  find  two  facts  utterly  inconsistent  and 
impossible,  as  co-existent,  oft-times  not  less  so  than  that 
noon  and  midnight  existed  at  the  same  place  at  the  same 
time.  One  of  the  very  objects  of  the  evidence  act,  and 
^^  prisoner's  statement,  was  to  put  character  for  integrity 
*^d  truth,  in  the  balance  against  circumstances,  or  even 
^inst  a  cloud  of  witnesses. 

*he  jurors  themselves  from  the  remotest  periods  were 
taken  from  the  vicinage  pursuant  to  that  maxim,  vicini 
'^^^norum  facta  prcBsumunttir  scire  ;  they  were  considered 
^^^  most  proper  judges  of  the  facts  done  within  its  limits, 
^  toeing  most  likely  to  be  proved  by  witnesses,  and  charged 
"Pon  persons  with  whose  integrity  and  reputation  they 
^^>"e  best  acquainted.  Bacon's  Ab.,  Vol.  5,  Tit.  Juries, 
P-  3SI. 

^hat,  we  ask,  can  more  strongly  aid  in  the  ascertain- 
"^^nt  of  truth,  than  the  acquaintance  of  jurors,  not  only 
^^^«  the  integrity  and   reputation  of  the  parties,  but  of 
•  the  witnesses  as  well  ? 
Judgment  reversed. 

J^CKsoN,  Chief  Justice,  concurring. 

We  are  all  agreed  in  the  grant  of  a  new  trial ;  but  Justice 
^^HR  differs  from  the  majority  of  the  court  in  respect  to 
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the  admissibility  of  the  judgment  of  dismissal  of 
administrator  by  the  court  of  ordinaty.  On  that  p 
the  court  is  a  unit  on  the  law,  but  the  difference  arise: 
its  application.  We  are  all  agreed  that  since  the  O 
courts  of  ordinary  are  courts  of  general  jurisdiction, 
therefore  the  facts  which  give  the  jurisdiction  need 
appear  on  the  face  of  the  judgment  or  record  ;  but  in 
nothing  appears  to  the  contrary  on  their  face,  the  juris 
tion  is  presumed.  If,  however,  they  carry  their  de 
wound  on  their  face,  in  the  expressive  language  of  Ju 
Warner  in  the  tax  cases,  and  the  slave-considera 
cases,  which  were  judgments  of  the  superior  courts,  if 
fact  which  alone  gave  jurisdiction  be  recited,  and  from 
fact  it  appears  that  the  court  had  no  jurisdiction  on 
very  face  of  the  record,  then  the  judgment  is  dead,  a 
nullity  everywhere.  The  judgments  of  the  court  of  oi 
ary  are  surely  not  of  greater  dignity  than  those  of 
superior  courts,  and  they  fall  before  such  a  wound. 

In  this  case  it  appears  on  the  face  of  the  record 
dcncc,  offered  to  the  jury  and  rejected,  that  citation  is: 
on  the  6th  of  December,  and  that  it  cited  the  widow 
next  of  kin  to  appear  on  the  first  Monday  in  Decen 
instant,  that  is  necessatilyon  the  very  day  of  the  cita 
or  the  next  day  at  farthest.  So  that,  on  the  face  of 
record  offered  in  evidence,  appeared  the  very  thing  w 
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^ny  such  ground  as  that  they  were  courts  of  limited  ju- 
risdiction, and  the  jurisdictional  facts  must  appear  on 
tlieir  judgments,  but  on  the  ground  that  facts  were  recited 
^ri  their  face  which  showed  that  the  court  had  no  juris- 
diction to  render  the  judgments.  So  here,facts  are  on  the 
*ace  of  this  record,  which  was  rejected  as  evidence,  which 
shoMT  that  the  court  of  ordinary  had  no  jurisdiction  to 
award  the  judgment  it  rendered,  and  was  therefore  a  nul- 
**^y>  and  could  be  attacked  and  turned  out  of  court 
wherever  it  showed  its  face. 

"^  Concur,  therefore,  in  the  views  expressed  in  the  opin- 
>oa  of  Justice  Crawford  that  this  judgment  should  have 
"^^n  rejected  as  testimony,  and  that  the  superior  court 
"^^  not  err  in  rejecting  it. 

^^hether  the  service  was  intended  to  embrace  the  mi- 

J^*^  or  not,  is  immaterial  in  the  view  I  take  of  the  point. 

"^as  no   service  in  law   upon   anybody.     The   words, 

"^^^t  of  kin,"  in  the  citation  and  the  service,  may  mean 

^  niinors,  as  Justice  Speer  thinks,  or  only  the  widow,  as 

^^  Contended  by  Justice  Crawford  ;  the  one  or  the  other 

"*^y  be  right  on  this  point ;  and  still  my  opinion  on  the 

^^J^ction  of  the  judgment  would  be  the  same.  The  whole 

^'^ice  on  both  widow  and  whosoever  are  meant  as  **  next 

^in,"  is  so  invalid  as  not  to  give  the  court  jurisdiction 

^^  l^ind  either  the  widow  or  anybody  else  meant  as  next 

^^  ^in,  if  anybody  else  was  meant. 

^^^Br,  Justice,  dissenting. 

I  Concur  in  the  judgment  granting  a  new  trial  upon  the 
pounds  therein  stated,  but  I  must  dissent  from  the  judg- 
'"^cnt  they  have  given  in  overruling  the  second  ground  of 
^c  XTiotion  for  new  trial,  which  was  the  error  assigned  on 
the  ruling  of  the  court  below  in  rejecting,  when  offered  as 
^idence  by  Head,  the  petition  for  and  order  permitting 
Head  to  resign  his  trust.  I  think,  under  the  recitals  in 
the  record  offered,  it  was  admissible  to  go  to  the  jury. 
^^  i^ecord  does  liot  disclose  the  ground  upon  viYvkVv  \^ 
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was  rejected,  but  only  the  fact  that  objection  was  made 
to  the  petition  and  order  as  evidence,  on  the  ground  that 
the  next  of  kin  were  not  notified  of  the  proceeding,  that 
the  next  of  kin  were  minors  and  without  guardians. 

There  is  no  evidence  in  the  record  that  the  next  of  kin 
were  without  guardians  at  the  time  of  the  order  of  the 
ordinary  granting  the  resignation  of  Head. 

I  think  these  recitals  in  the  record  taken  prima  facie  as 
true,  showed  the  next  of  kin  were  notified,  and  if  so  it 
will  bind  them,  for  it  will  be  presumed  in  favor  of  such  a 
judgment  that  the  minors  were  served.     4  Ga.,  516,  618. 

The  authority  to  accept  the  resignation  was  in  the  or- 
dinary, and  the  law  presumes  the  ordinary  had  the  require- 
ments of  the  law  complied  with  before  the  order  was 
passed.  4  Ga.,  154;  7  Ga.,  562.  I  think  the  admissibility 
of  thisevidence  was  proper  under  a  decision  of  this  court 
made  in  Barnes  vs.  Underwood,  administrator,  54  Ga.,  87, 
and  upon  the  reasoning  of  that  case,  as  well  as  the  prin- 
ciple decided,  I  rest  my  dissenting  opinion. 


Jones  vs.  The  State  of  Georgia. 

I.  Where  the  remitter  from  this  court  was  filed  in  the  clerk's  office 
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P*'«i.ctice  in  Supreme  Court.     Charge  of   Court.     Before 
JudgreSNEAD.     Richmond  Superior  Court.     April  Term, 

K-^ported  in  the  decision. 

^^V^-M.  E.  Jackson,  Jr.;  F.  W.  Capers,  Jr.;  M.  P.  Car 
^^^'^H-,  for  plaintiff  in  error. 


W^ 


ilFFORD    Anderson,    attorney    general  ;    Boykin 
GHT,  solicitor  general,  for  the  state. 


^^^-^^^FORD,  Justice. 

•  Upon  the  trial  of  this  case  in  the  court  below,  the 
itter  having  been  lost,  the  following  order  was  passed 
is  now  the  first  question  made  for  our  adjudication: 
**  It  appearing  to  the  court  that  the  decision  of  thq 
^^^"eme  court  has  been  rendered  in  the  above  case  grant- 
^^    ^  new  trial,  and  that  the  above  decision  is  in  manu- 


duly  certified  by  the  seal  of  the  clerk  of  the  supreme 
^r^^'^*^;  and  it  further  appearing  that  the  remitter  was  in 

-  ^    custody  of  M.  P.  Carroll,  one  of  the  counsel  for  de- 
^^^^ant,  and  by  him  entrusted  to  the  official  reporter  of 

-  *^  court  for  transmission  to  the  clerk  of  the  same,  and 
^iDpearing  that  said  reporter  handed  the  same  to  the 

^•"Ic  of  this  court,  and  that  said  remitter  has  been  mis- 
^|~^-^^ed  and  was  not  entered  on  the  minutes,  it  is  ordered 
^^^^  said  decision  of  the  supreme  court  be  entered  of  re- 


^*"Ki  on  the  minutes,  and  that  the  cause  proceed.' 

-^\s  the  foregoing  order  shows,  this  case  had  been  brought 

l^  ty  writ  of  error,  the  judgment  reversed,  and  a  new  trial 

^^"^cred.     The  remitter  was  forwarded  as  the  law  directs 

7^^  tte  attorney  in  whose  favor  the  decision  was  rendered, 

^^  'Mras  deposited  with  the  clerk  of  the  superior  court,  but 

^^^  misplaced  and  not  entered  on  the  minutes.    The  tran- 

^^pt  of  the  record  in  this  case  shows  that  the  judge  had 

^^  full  decision  of  this  court  as  delivered  from  the  bench, 


242         SUPREME  COURT  OF  GEORGIA. 


deciding  every  ground  of  error  complained  of  in  the  bill 
of  exceptions,  and  ruling  that  for  the  errors  committed 
the  judgment  must  be  reversed  and  a  new  trial  granted. 
Section  4285  of  the  Code  declares  that  the  decision  of  the 
court  shall  be  certified  by  the  clerk  to  the  court  below, 
under  the  seal  of  the  supreme  court,  and  shall  be  carried 
into  effect  by  the  superior  court.  This  decision  had  been 
so  certified,  and  the  judge  below  had  it  spread  in  full  on 
his  minutes  and  proceeded  to  try  the  case. 

The  remitter  contained  exactly  the  same  thing  when  in 
a  condensed  form  it  recited,  "that  the  judgment  of  the 
court  below  be  reversed,  on  the  ground  that  the  court 
erred  in  refusing  a  new  trial."  It  is  not  claimed  that  this 
is  the  usual  mode,  but  I  hold,  SPEER,  J.,  concurring,  that 
although  unusual  it  is  not  illegal,  and  when  so  certified 
and  sent  down  it  is  as  binding  upon  the  judge  as  when 
stated  by  the  clerk  in  the  remitter.  But  the  real  question, 
after  all,  under  the  special  facts  of  this  case  is,  even  if 
irregular,  when  no  right  of  the  party  is  affected  thereby, 
does  it  afford  any  ground  for  a  second  new  trial,  when  by 
the  act  of  the  court  below  he  got  the  benefit  of  the  new 
trial  awarded  him  by  the  judgment  of  this  court,  although 
the  usual  remitter  was  misplaced?  We  think  not,  and 
upon  that  ground  we  put  our  judgment  on  this  assign- 
or error. 
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•*  Any  other  rule  will  expose  society  to  the  ravages  of 
J  most  depraved  men.  The  most  atrocious  crimes  are 
itrived  in  secret,  and  are  perpetrated  generally  under 
cumstances  which  preclude  the  adduction  of  positive 
>of  of  the  guilt  of  the  persons  who  commit  them.  But 
nust  be  remembered  that  while  this  is  the  case,  circum- 
nces  which  would  authorize  a  bare  conjecture  of  the 
ilt,  are  not  sufficient  to  warrant  a  conviction." 
The  well  recognized  rule  is  that  the  judges  should 
irge  such  legal  principles  as  are  applicable  to  the  facts 
the  particular  case  to  be  passed  on  by  the  jury.  Under 
*  testimony  in  this  case,  we  see  no  error  in  giving  the 
aii^e  complained  of ;  the  facts  warranted  it,  and  the  judge 
s  justified  in  giving  it. 

3.  The  last  assignment  of  error  is  that  the  verdict  is 
ongly  and  decidedly  against  the  evidence  and  without 
fficient  evidence  to  support  it. 

It  is  shown  that  the  deceased  was  a  merchant  living  in 
e  country,  slept  in  his  store,  was  to  have  gone  to  Augusta 
4  o'clock  on  the  morning  of  the  i6th  of  December, 
79 ;  the  prisoner  agreed  to  go  with  him,  and  that  they 
ight  be  sure  to  be  ready,  the  prisoner  was  to  sleep  in  the 
>re  the  night  before  with  deceased  and  wake  him  up  to 
Ice  the  train. 

The  next  day  when  deceased's  brother  went  to  the  store, 
e  doors  were  all  locked  and  the  windows  fastened;  upon 
►ening  it  he  saw  his  brother's  corpse,  blood  on  the  floor, 
d  a  hatchet  near  his  head.  They  had  sold  prisoner  flour 
sacks;  one  of  the  kind  sold  to  him  he  found  in  the  store 
lined  with  blood,  and  prisoner's  name  written  in  his 
^n  handwriting  upon  it.  He  saw  his  brother's  account 
►ok  opened  at  the  account  of  Anderson  Jones,  and  the 
count  marked  "paid,"  in  his  brother's  handwriting ;  it 
d  not  been  paid  the  evening  before  at  7  o'clock  when 
:  left  the  store.  The  prisoner  received  about  $11.00  as 
railroad  hand  when  he  was  paid  o£f  that  day ;  had  re- 
(md  $2.00  before,  and  said  that  be  had  no  money ;  the 
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back-door  of  the  store  was  locked  with  a  spring ;  could  be 
opened  on  the  inside  without  a  key,  but  required  one  on 
the  outside.  Three  pieces  of  brown  wrapping  paper  were 
found  near  deceased  marked  $27.00,  $28.00  and  $20.00, 
but  contained  no  money. 

The  prisoner  left  the  house  where  he  was  staying  that 
night,  saying  that  he  was  going  to  deceased's  store  to  pay 
him,  and  asked  for  a  sack  to  put  something  to  eat  in,  and 
this  sack  witness  Davis  took  to  be  the  same  sack  he  gave 
him,  it  being  the  one  found  near  the  body  of  deceased. 
The  last  time  witness,  Sims,  saw  the  deceased  was  at  8 
o'clock  the  night  of  the  murder,  and  he  told  him  that  he 
was  then  looking  for  Anderson  Jones,  prisoner,  to  come 
and  pay  his  account;  heard  Jones  tell  deceased  that  he 
would  stay  all  night  with  him.  Another  witness  identi- 
fies some  paper  and  a  black  pencil  as  prisoner's,  picked  up 
on  the  floor  in  deceased's  store;  the  paper  had  prisoner's 
name  written  on  it;  prisoner  admitted  that  he  had  gone 
to  the  store  at  10  o'clock  that  night  and  paid  his  account. 

It  was  shown  that  although  he  had  no  money  when  he 
was  paid  off,  yet  he  appeared  in  Augusta  early  in  the 
morning  after  this  murder  and  purchased  $31,00  or  $32.00 
worth  of  goods,  together  with  a  trunk,  which  were  found 
at  the  house  of  Ella  Sims,  where  the  prisoner  told  a  po- 
liceman that  it  might  be  found.     The  articles,  coat,  vest, 
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did  not  wake  in  time  to  do  so,  and  took  the  train  lo 
Augusta ;  denied  any  other  promise  to  deceased. 

This  testimony  was  deemed  by  two  juries  sufficient  to 
convict  this  plaintiff  in  error  of  murder  without  giving 
him  any  recommendation  to  mercy.  The  judge  presiding 
has  not  seen  fit  to  commute  the  punishment.  Perhaps  it 
may  be  that  the  confessions  made  to  witness,  Moncrief,  in 
the  presence  of  Barnes  and  others,  and  testified  to  by 
them,  in  his  opinion  made  it  a  conviction  not  founded 
solely  on  circumstantial  testimony,  and  for  that  reason  he 
did  not  do  so.  Be  that,  however,  as  it  may,  the  law 
lodges  this  discretion  with  the  judge  and  jury,  and  the 
testimony  being  sufficient  to  support  the  verdict,  we  can- 
not hold  that  this  last  ground  in  the  motion  for  a  new 
trial  is  well  taken. 

Judgment  affirmed. 

Jackson,  Chief  Justice,  concurred,  because  the  defend- 
ant in  the  court  below  obtained  what  he  asked  for,  to-wit, 
a  new  trial.  He  cannot  recognize  the  practice  of  enter- 
ing the  opinion  of  a  judge  of  this  court  upon  the  min- 
utes of  the  court  below  as  the  judgment  of  this  court. 
The  remittitur  contains  the  judgment,  and,  if  lost,  a 
second  will  be  issued  on  application  by  the  clerk  of  this 
court. 

Speer,  Justice,  thinks  the  conviction  was  founded  solely 
on  circumstantial  evidence,  and  would  prefer  referring  the 
punishment  back  to  the  court  below  for  the  exercise  of 
his  discretion  as  to  commuting  the  same  to  imprisonment 
for  life,  but  as  neither  of  the  other  judges  will  join  him, 
he  reluctantly  concurs. 
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iHARMAN  VS.  THE  TOWN  COUNCIL  OF  THOMASTO: 

/here  the  dunceUor  of  a  circuit  other  than  that  in  which  a  bil 
brought  presido  on  the  hearing  of  as  application  for  inj'uoctioi 
ctaamt>ers,  the  ground  for  the  exercise  of  such  authority  she 
appear.  None  such  appearing  in  the  record  of  this  case,  the  ju 
ment  is  reversed,  and  the  case  remanded  for  a  hearing  before 
proper  judge. 

Injunction.  Jurisdiction.  Before  Judge  WlLLlS.  Up: 
Superior  Courti    At  Chambers.     November  nth,  1881 

Reported  in  the  decision. 

Robert  F.  Patillo,  by  brief,  for  plaintifif  in  error. 

Allen  &  Tisinger,  for  defendant. 

Jackson,  Chief  Justice. 

A  restraining  order  was  granted  to  the  complatnan 
the  application  for  an  injunction  in  the  county  of  U 
by  the  judge  of  the  superior  court  of  the  Flint  cii 
exercising  chancery  powers  in  that  county  and  withii 
circuit. 

At  the  time  appointed  for  the  hearing,  the  judge 
I    of  tile   Chattahoochee  circuit,  hoi 
urt   in  Upson   county,  sat 
n.     Thf 
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interested,  or  is  laboring  under  any  disqualification  or  in- 
ability to  serve,  or  in  case  the  circuit  should  be,  for  any 
cause,  without  a  judge.  The  authority,  when  thus  exer- 
cised, should  show  the  grounds/' 

The  grounds  on  which  the  judge  of  the  Chattahoochee 
circuit  exercised  this  authority  in  the  Flint  circuit,  no- 
where appear  in  this  record.     The  judgment  refusing  the 
injunction  must  therefore  be  reversed  on  the  ground  that 
the  judge  of  the  Chattahoochee  circuit  had  no  authority 
to  refuse  this  injunction,  or  to  grant  it,  or  interfere  in  any 
wise  at  chambers  with  the  restraining  order  granted  by 
the  judge  of  the  Flint  circuit,  unless  in  case  of  the  hap- 
pening of  one  of  the  contingencies  specified  in  section 
248  of  the  Code  above  cited ;  and  no  such  contingency 
had  occurred,  so  far  as  appears  from  the  record  before  us. 
It  is  therefore  ordered  that  the  case  be  remanded,  .with 
instructions  that  the  judge  of  the  superior  courts  of  the 
Flint  circuit  consider  the  application  again,  at  such  time 
and  place  as  he  may  appoint,  and  pass  upon  the  merits 
thereof. 
Judgment  reversed. 


KiLPATRiCK  et  aL  vs.  Strozier  et  aL 

1.  Where  a  demurrer  is  filed  to  a  bill  for  want  of  equity,  and  overruled, 
the  decision  thereon  is  conclusive  until  properly  reviewed  and  re- 
versed. 

2.  A  minor  defendant  to  a  bill  in  equity  having  been  served,  in  the 
absence  of  a  guardian,  the  appointment  of  a  guardian  ad  litem  to 
represent  her  interest  was  proper. 

3«  Where  the  real  complainants  and  parties  to  a  contract  are  minors, 
a  next  friend  who  represents  them  in  the  litigation,  is  not  such  a 
party  as  to  render  her  an  incompetent  witness  on  account  of  the 
death  of  the  other  party  to  the  contract.  If  the  prochein  ami  be 
the  mother  of  the  minors,  such  fact  only  goes  to  her  credit. 

4<  One  question  in  a  case  being  whether  a  deed  was  voluntary,  or 
for  a  valuable  consideration,  testimony  that  the  grantee  rendered 
services  to  the  grantor  is  irrelevant,  unless  connected  with  the 
makiDgof  the  deed  in  some  way. 
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(a.)  One  party  to  a  contract  being  dead,  the  other  is  incompetent  to 

testify  to  such  contract  in  his  own  behalf, 
S-  Equitywill  not  correct  a  mistake  in  a  voluntary  deed  to  the  injury 

of  a  bona  fide  purchaser  for  value  and  without  notice. 

6.  The  record  of  a  deed,  which  on  its  face  does  not  include  a  certain 
tract  of  land,  is  no  notice  in  reference  thereto. 

7.  A  chat^  not  authorized  by  evidence  should  not  be  given. 

(a,)  If  the  equities  of  contending  parties  are  equal,  the  law  will  pre* 
vail. 

8.  If  a  deed,  whether  by  mistake  or  not,  does  not  include  a  certain 
tract  of  land,  there  can  be  no  constructive  possession  of  such  land 

(a.)  To  authorize  a  decree  for  specific  performance  of  a  parol  con- 
tract in  favor  of  a  volunteer,  there  must  be  a  meritorious  consid- 
eration and  valuable  improvements  made  on  the  faith  of  such  agree- 


Equity.     Practice  in  Superior  Court.  Res  Adjudicata. 

MjtiDrs.     Witness.     Evidence.     Equity.  Deeds.    Notice. 

Volunteers.      Before  Judge   Simmons.  Bibb   Superior 
Court.    April  Term,  1881. 

In  addition  to  the  report  contained  in  the  decision,  it 
is  only  necessary  to  state  that  the  following  were  among 
the  grounds  of  the  motion  for  new  trial: 

(i),  (2),  (3),  {4).  Because  the  verdict  was  contrary  to 
law,  evidence  and  equity, 

(5).  Because  on  the  trial  the  court  granted  an  order  ap- 
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fendants  to  testify  that  she  rendered  services  to  the  grantor 
under  whom  both  parties  claimed,  counsel  stating  that  he 
did  not  expect  to  prove  any  contract. 

(8.)  Because  the  court  charged  as  stated  in  the  fifth 
division  of  the  decision. 

(9.)  Because  the  court  charged  as  stated  in  the  sixth 
division  of  the  decision. 

(10.)  Because  the  court  charged  as  stated  in  the  seventh 
division  of  the  decision. 

(11.)  Because  the  court  charged,  in  effect,  that  if  the 
oomplainants  received  a  voluntary  deed  from  their  grantor, 
smd  the  contract  was  executed  by  their  going  into  posses- 
sion of  the  land,  and  by  delivery  of  the  deed,  a  court  of 
equity  would  protect  them. 

The  motion  was  overruled,  and  defendants  excepted. 

Hill  &  Harris,  for  plaintiffs  in  error. 
Lyon  &  Gresham,  for  defendants. 

Jackson,  Chief  Justice. 

The  bill  was  filed  by  the  grandchildren  of  Charles 
Strozier  to  reform  a  deed  by  correcting  a  mistake  therein. 
The  alleged  mistake  is  the  omission  of  the  words  "  of  the 
west  half,"  so  as  to  make  the  deed  read  the  southeast 
corner  of  the  west  half  of  lot  209,  instead  of  the  southeast 
corner  of  lot  209.  It  was  brought  against  Ann  Kilpat- 
rick,  a  former  slave  of  Charles  Strozier,  who  claimed  five 
acres  in  the  southeast  corner  of  said  west  half,  her  deed 
being  all  right,  and  not  needing  any  correction  of  mistake 
therein.  *  The  deed  to  the  grandchildren  was  executed  in 
1866;  that  to  the  defendant  in  1870.  That  to  complain- 
ants is  on  its  face  voluntary;  that  to  defendant  is  on  its 
face  for  value.  Complainants,  through  their  mother,  they 
being  then  infants,  built  a  house  on  the  twenty-five  acres, 
but  not  on  that  part  in  dispute,  and  the  gift  was  in  con- 
sideration of  that  occupancy  and  the  erection  of  that 
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house.  There  is  no  proof  that  the  deed  to  the  defendant 
was  not,  as  it  purported  to  be,  for  value.  The  common 
grantor,  Charles  Strozier,  did  not  own  the  whole  of  lot 
209,  but  only  the  west  half,  and  could  not  have  conveyed 
the  southeast  corner  of  the  entire  lot,  because  it  would 
have  been  land  that  he  did  not  then  and  never  did  own. 
The  jury,  under  the  charge  of  the  court,  on  the  testi- 
mony of  several  witnesses  pro  and  coh,  found  for  com- 
plainants, the  court  decreed  accordingly,  refused  to  grant 
a  new  trial,  and  error  is  assigned  on  that  refusal  on  all 
the  grounds  taken  in  the  motion. 

1.  There  was  no  error  in  the  denial  of  defendant's  mo 
tion  to  dismiss  the  bill  at  the  trial,  for  the  reason  that  a 
demurrer  and  motion  to  dismiss  it  had  been  made  and 
overruled  several  terms  before,  and  that  judgment  had 
never  been  excepted  to. 

The  equity  of  the  bill  was  thus  res  adjudicata  in  the 
cause,  and  could  not  be  disputed,  if  the  facts  alleged  in  it 
were  proved  on  the  hearing. 

2.  The  minor  was  served,  and  it  was  right  to  appoint  a 
guardian  ad  litem  for  her. 

3.  It  was  competent  for  Mrs.  Strozier  to  testify  to 
occupancy  of  the  land  and  acts  of  ownership  in  cutting 
and  hauling  off  timber  thereon,  inasmuch  as  she  has  no 
legal  interest  under  the  deed  to  her  children,  and  is  merely 
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^se  she  was  a  party  to  the  suit,  and  the  other  party 
^^  th^  contract  on  which  her  claim  rested  was  dead. 

S-    The  court  erred  in  charging  the  jury  as  specified  in 

the  eighth  ground  of  the  motion  for  the  new  trial.     That 

^^^S^  is  to  the  effect  that  if  Strozier  intended  to  give  to 

coixi j>l2iinants  land  which  included  the  five  acres  in  dis- 

P^^^^   **  then  they  would  be  authorized  to  find  for  com- 

P*aina.nts,  and  it  would  be  unnecessary  to  go  further  to 

investigate  the  claim   that   Kilpatrick  sets   up.*'     This 

cna.rg>^  cut  off  defendant's  main  defense,  that  she  was  a 

"^""^hsiser  for  value  without  notice,  and  equity  would  cor- 

.^^^   ^o  mistake  against  her  standing  in  the  integrity  of 

"^^^^ence,  and  armed  with  the  panoply  of  a  purchaser  for 

^^«     Code,  §§3092,  31 19;   SpinkSy  trustee ^  vs,  Cameron 

^^  ^^-  <this  term). 

*^^^   matter  how  clearly,  therefore,  the  mistake  appeared, 
i^ow  strongly  the  intention  of  the  grantor  was  proved 

•  ^^   to  convey  this  parcel  of  five  acres  to  the  grandchil- 
-        '^   ^s  part  of  the  twenty-five  acres,  equity  would  fold 

*"  ^i*ms  in  silence,  and  not  open  her  mouth  to  speak  the 

•  ^^'"Oiation  of  the  deed,  if  thereby  she  would  disturb  the 
^^*      claim  of  an  innocent  purchaser  for  value  without 

.       '^^.     Therefore  the  court  should  have  said,  in  addition 
•     ^Inat  he  did  say,  and  immediately  thereafter,  unless 

*^  an  innocent  purchaser  for  value  without  notice. 

-     •     The  court  erred  also,  we  think,  in  the  charge  speci- 

.        i^  the  ninth  ground  of  the  motion.    That  specifica- 

.  _^   is:     "  See  if  the  deed  includes  the  five  acres.     If  you 

,    ^^v-e  it  did,  and  if  recorded  in   twelve-  months,  then 

^  '^as  notice  to  her  that  it  was  included,  or  such  notice 

^Hould  put  her  on  inquiry."     As  the  deed  stands  with- 

.    y  ^ny  correction  of  the  mistake,  these  five  acres  are  not 

*^-     They  are  an  entire  half  lot  from  it.     It  could  not, 

^^^fore,  be  notice,  though  recorded  all  over  the  court- 

,    ^^e,  of  what  it  and  its  record  did  not  show,  nor  could 

Put  anybody  on  inquiry.     Spinks  vs.  Catneron  et  aLy 

^P^a,  (this  term);  lo  Vermont,  555. 

▼  67—17 
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7.  So  we  also  think  that  the  court  erred  in  the  charge 
set  out  in  the  tenth  ground.  That  charge  is  that  "  if  shci 
Ann  Kilpatrick,  has  only  a  voluntary  deed  she  stands  in  no 
better  condition  than  the  children  on  that  line.  What  I 
mean  by  voluntary  is  that  she  paid  nothing  for  the  land.!' 
The  proof  is  that  she  paid  five  dollars  for  the  land.  The 
deed  on  its  face  shows  it,  a  witness  swears  that  the  grantor 
told  him  she  did,  and  there  is  no  testimony  in  the  record 
which  contradicts  it.  If  that  money  was  paid,  it  is  a  val- 
uable consideration,  without  relerence  to  her  three  years' 
service,  worth  fifty  dollars  a  year,  according  to  the  testi- 
mony of  a  witness,  and  which  may  have  been  that  other 
consideration  expressed  in  the  deed  as  "  divers  good 
causes." 

The  chaige  was  wrong,  as  putting  a  case  not  authorized 
by  evidence,  and  if  both  had  been  naked  volunteers,  it 
was  wrong  as  a  legal  principle.  Whete  equities  are  equal 
the  law  will  prevail.  Code,  §3087,  And  a  deed  purely 
voluntary,  but  covering  the  land  in  dispute,  will  prevail 
over  one  also  purely  voluntary,  not  covering  it,  until  equity 
has  corrected  it  so  as  to  make  it  cover  the  land. 

8.  The  charge  complained  of  in  the  eleventh  ground  is 
law  as  it  stands,  if  this  is  an  executed  contract.  Code, 
§31 16.  The  court  considered  it  executed  if  the  deed  was 
made  and  delivered,  and  the  complainants  put  in  posses- 
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We  think  that  the  court  should  have  instructed  the 
jury  in  connection  with  the  doctrine  of  an  executed  con- 
tract, and  possession  under  it,  to  the  effect  that  unless  the 
4eed  covered  the  land  there  could  be  no  constructive  pos- 
session under  it,  and  that  to  authorize  a  decree  for  specific 
performance  of  a  contract  resting  in  parol,  there  must  be 
in  the  case  of  volunteers  a  meritorious  consideration  for 
the  ^reement,  and  valuable  improvements  made  on  the 
faith  of  the  agreement. 

But  in  our  judgment  the  case  demands  a  new  trial, 
especially  because  of  the  charge  in  relation  to  construct- 
ive notice  by  virtue  of  the  record  of  a  deed  which  did 
not  touch  the  land  in  dispute,  as  it  was  spread  on  the 
record,  and  could  ht  notice  to  nobody  about  that  land, 
nor  could  it  put  anybody  on  inquiry  about  land  it  did 
not  touch ;  and  also  because  of  the  charge  that  if  the 
jury  were  satisfied  that  the  donor  intended  to  embrace 
these  five  acres  in  the  deed,  then  "  it  would  be  unneces- 
sary to  go  further  to  investigate  the  claim  that  Kilpatrick 
sets  up,"  which  cut  up  by  the  roots  her  strongest  de- 
fense, that  she  was  an  innocent  purchaser  for  value  with- 
out notice. 

On  these  errors  of  law  we  grant  a  new  trial ;  and  we  do 
so  the  more  willingly  because  it  seems  to  us  from  the  evi- 
dence in  the  record  that  the  defense  of  this  colored 
woman  of  her  right  to  the  land  her  old  master  conveyed 
to  her  for  five  dollars,  proved  to  have  been  actually  paid 
to  him,  and  not  inserted  in  the  deed  pro  forma^  as  well 
as  ''  for  divers  other  good  causes,*'  is  a  defense  not  with- 
out merit. 

Judgment  reversed. 
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CONLEY  VS.  Poole. 

I .  A  new  miiitia  district  having  been  cut  oR  from  one  already  estab- 
lished,  and  the  justice  of  the  peace  in  the  old  district  having 
brought  a  fuo  warranto  against  the  justice  elected  in  the  new  dis- 
trict, on  the  ground  that  he  is  interested  in  the  costs  and  fees  aris- 
ing from  the  territory  alleged  to  have  been  illegally  cut  off,  the  case 
turns  upon  the  legality  of  the  creation  of  the  new  district.  If  that 
was  legal,  the  plaintiff  was  not  interested  in  the  question  of  the 
election  therdn. 

a.  By  the  act  of  1880  power  is  conferred  on  the  commissioners  of 
roads  and  revenues  of  Fulton  County  to  layout  new  militia  dis- 

(«.)  That  act  is  not  unconstitutional.  Construing  article  eleven,  sec- 
tion three,  paragraph  one,  of  the  constitution  of  1877,  together 
with  articlesiz,  section  nineteen,  paragraph  one,  authority  b  granted 
to  the  legislature  to  create  county  commissioners  in  such  counties 
as  may  require  them,  and  to  define  their  duties.  When  such  laws 
are  enacted,  they  should  be  uniform  as  to  counties  to  which  they 
apply. 

(A.)  The  words,  "  commissioners  of  roads  and  revenues,"  are  descrip- 
tive terms  derived  from  the  principal  functions  of  those  officers, 
and  are  not  words  limiting  their  powers. 

3,  The  three  commissioners  provided  for  by  §484  of  the  Code  are  mere 
agents  to  lay  off  and  define  the  lines  of  a  new  district.  It  is  the 
ordinary  (now  the  county  commissioners)  who  determines  the  expe- 
diency of  its  creation, 

(g.)  The  chancfllor  did   1 
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<Df  I332d  districts.     Under  section  484  of  the  Code,  three 
<zommissioners  were  appointed.    The  order  referred  the 
xnatter  to  them,  with  instruction  to  report  upon  the  ne- 
cessity and  expediency  of  creating  the  new  district  and 
^o  define  the  lines  of  the  same.    Two  of  the  commission- 
ers so  appointed  reported  that  it  was  inexpedient  to  cre- 
ate the  new  district,  and  defined  the  line  between  the 
:x332d  and  530th  districts.    The  third  commissioner  re- 
XK>rted  that  it  was  expedient  to  create  the  new  district, 
^nd  defined  lines  therefor.    Upon  the  return  of  these  two 
^reports  in  September,  1881,  the  commissioners  of  roads 
sind  revenue  ordered  that  the  new  district  be  created, 
'^vith  boundaries  as  described   in  the  minority  report, 
"^hey  also  ordered  an  election  for  justice  of  the  peace  in 
"^hat  district.    It  was  held  in  October,  i88i»  and  Adam  S. 
Toole  was  declared  elected.    Conley  thereupon  filed  his 
petition  for  a  writ  of  quo  warranto,    A  demurrer  was 
£led  to  the  petition,  which  was  sustained,  and   Conley 
excepted. 

E.  F.  HOGE ;  T.  P.  Westmoreland,  for  plaintiff  in 
<rror. 

J.  T.  Pendleton,  for  defendant. 

Jackson,  Chief  Justice. 

I.  The  question  in  this  case  is  controlled  by  the  author- 
ity of  the  board  of  cotnmissioners  of  roads  and  revenue 
of  the  county  of  Fulton  to  organize  a  new  district  in  that 
county,  and  by  the  manner  in  which  that  board  exercised 
the  authority,  if  conferred,  whether  it  was  done  accord- 
ing to  law.  If  the  district  has  been  legally  created,  the 
plaintiff  in  error  has  no  further  interest  in  the  question, 
for  his  only  interest  is  in  fees  and  costs  he  might  make  if 
the  district  cut  off  remained  a  part  of  his,  where  he  is 
iustice  of  the  peace  still,  and  before  a  writ  of  quo  warranto 
wiU  be  granted  him  he  must  show  an  interest  in  the  office. 
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He  was  no  contestant  (or  it  in  the  new  district,  and  is 
■only  interested  in  keeping  the  territory  of  the  new  in  the 
old,  where  he  presides,  so  as  to  retain  the  cases  arising 
therein  and  realize  costs  from  them.    Code,  §3203. 

2.  Did  the  county  commissioners  have  authority  to  lay 
off  the  new  district? 

The  power  is  conferred  by  the  act  of  December  3d, 
1880.  in  express  terms.     Acts  of  1880-81,  p.  508. 

Is  this  act  constitutional  ?  It  is  argued  that  it  is  not, 
because  these  county  commissioners'  courts  must  be  uni- 
form under  article  eleven,  section  three,  paragraph  one  of 
the  constitution,  codified  in  section  707  of  supplement  to 
the  Code.  It  is  there  provided  "that  whatever  tribunal 
or  officers  may  hereafter  be  created  by  the  general  assem- 
bly, for  the  transaction  of  county  matters,  shall  be  uni- 
form throughout  the  state,  and  of  the  same  name,  juris- 
diction and  remedies,  except  that  the  general  assembly 
may  provide  for  the  appointment  of  commissioners  of 
roads  and  revenues  in  any  county." 

As  argued  for  plaintiff  in  error,  there  seems  to  be 
serious  conflict  between  the  body  and  the  exception  of 
this  paragraph.  The  one  provides  for  uniformity  in  tri- 
bunals for  the  transaction  of  county  matters  "  throughout 
the  state,"  and  the  other  excepts  from  the  operation  of 
the  body  of  the  paragraph  any  proviiion  for  the  appoint- 
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local  laws  for  those  counties  only  which  require  them,  and 
not  for  all  the  counties ;  and  power  is  given  here  to  define 
the  duties  of  these  county  commissioners  without  restrict- 
ing those  duties  to  roads  and  revenue  ;  so  that  this  pro- 
vision, which  occurs  first  in  the  constitution,  seems  to 
accord  with  the  exception  to  that  first  cited,  and  to  be 
also  in  conflict  with  a  broad  construction  of  the  body 
of  it,  extending  it  to  a  general  law.  We  are  not  pre- 
pared, therefore,  to  hold,  in  the  teeth  of  this  judg- 
ment of  the  general  assembly  in  passing  this  local  law, 
and  the  judgment  of  the  court  below  in  affirming  this 
legislative  construction  of  the  constitution,  that  this  local 
act  is  unconstitutional.  The  true  construction  would  seem 
to  be  that  local  laws  appointing  commissioners  may  be 
enacted,  but  when  enacted  they  should  be  made  uniform 
in  operation  in  those  counties  which  shall  require  them. 
The  exception  cannot  mean  that  commissioners  may  be 
appointed  by  local  laws,  but  only  for  roads  and  revenue, 
and  may  not  be  uniform  a^  to  those  two  things  only,  be- 
cause those  words  are  merely  descriptive  of  the  officers 
of  the  court.  The  commifsioners  of  roads  and  revenue 
embraced  in  their  jurisdiction  other  county  matters  be- 
sides  these  by  repeated  legislative  acts  before  the  consti- 
tution of  1877,  ^^^  ^^^  name  was  generic,  designed  to 
denote  the  office,  and  not  to  confine  the  duties  of  the 
officers  to  these  two  items.  The  conclusion  is  imperative 
that  the  words,  commissioners  of  roads  and  revenue,  were 
used  by  the  framers  of  the  constitution  as  naming  the 
tribunal,  and  not  restrictive  of  its  powers  when  created. 
If  these  local  laws  be  not  uniform  in  the  counties  where 
they  operate^  and  "  which  require  them,"  it  may  be  the 
duty  of  the  general  assembly  so  to  make  them,  but  in  the 
main  we  presume  that  they  are  already  so.  At  all  events 
the  paragraph  is  obscure.  It  is  not  clear  that  this  act  is 
repugnant  to  the  constitution,  and  unless  it  be  clear,  it  is 
Our  duty  to  give  the  doubt  to  the  legislative  will,  and  to 
ittstain  the  constitutiQnality  of  the  law  which  has  been 
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enacted.  Uniformity  would  appear  to  be  as  desirable  in 
matters  of  revenue  and  in  the  public  roads  as  in  other 
county  matters.  Indeed  these  two  items  are  the  most 
important.  The  money  by  which  the  county  wheels  are 
all  moved,  and  the  highways  by  which  the  people  connect 
their  commerce  and  business  and  intercourse  of  every 
sort,  stand  at  the  head  of  the  list  of  county  matters,  and 
hence  the  generic  name,  commissioners  of  roads  and  rev- 
enue, was  adopted  to  designate  the  office.   . 

Whilst  it  is  diPBcult  to  harmonize  the  exception  with 
the  body  of  the  paragraph  without  destroying  the  latter, 
as  is  ably  put  by  counsel  for  plaintiff  in  error,  it  seems 
equally  difficult  to  harmonize  the  two  paragraphs,  those 
in  the  eleventh  and  sixth  articles,  with  each  other,  if  we 
hold  that  it  is  unconstitutional  to  provide  for  county 
commissioners  for  any  purpose  except  for  roads  and  reve- 
nue, when  the  paragraph  in  the  sixth  article  is  explicit 
that  county  commissioners  may  be  provided  for  such 
counties  only  as  require  them,  and  their  duties  deiined, 
without  any  restriction  as  to  what  those  duties  shall  be. 

3.  Did  the  county  commissioners  follow  the  law  in  lay- 
ing out  the  new  district  ?  It  is  argued  that  they  did  not, 
because  the  order  appointing  three  commissioners,  under 
section  484  of  the  Code,  left  it  to  them  to  determine  the 
expediency  of  the  new  district,  and  a  majority  of  them 
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ivas  outside  of  the  statute,  and  the  report  is  not  binding 
on  the  commissioners  of  roads  and  revenue ;  and  as  the 
district  was  laid  out  and  defined,  so  that  the  commission- 
ers   could  judge  for  themselves  of  its  expediency,  they 
could  act  as  well  upon  it  on  a  minority  as  a  majority  re- 
port on  the  mere  question  of  expediency,  or  indeed  with- 
out any  report  on  that  question,  because  it  was  a  question 
f  cDr  themselves.     So,  on  the  subject  of  a  compliance  with 
t^lae  law,  as  laid^down  in  the  Code,  we  think  that  the  com- 
issioners  have  substantially  complied  therewith,  so  much 
o,  at  all  events,  as  not  to  require  this  court  to  force  the 
ourt  below  to  issue  the  writ  of  guo  warranto,  which  rests 
ery  much  in  the  discretion  of  that  court,  or  rather  the 
midge  of  that  court,  in  a  matter  of  private  rights.     On 
»i]ch  a  matter,  involving  that  question,  this  court  will  not 
rontrol  tKe  judge  of  the  superior  court,  except  upon  a 
rlear  case. 

Cited  for  plaintiff  in  error:  Art.  ii,  sec.  3,  par.  i ;  art. 

,  sec.   19,  par.    i,  constitution  of  1877;  Code,  §§5127, 

873,  484-5-6,  ft  seq;  also  sec.  4,  subsec.  5  ;  Cobb's  Di- 

cst,  p.   187;  Irwin's  Code,  §§522,  346,  347;  Bailey  vs. 

^^azemare,  66  Ga.^  537;  Code,  §488;  acts  of  1880-81,  pp. 

S08-546;  const.  1877,  art.  3,  sec.  7,  par.  18. 

For  defendant:  Acts  of  1873,  pp.  226,  281,  286,  301, 
303;  acts  of  1874,  pp.  339»  340,  342,  347,  349;  acts  of 
^875,  pp.  239,  243,  248,  251 ;  acts  of  1876,  pp.  300,  275, 
■^SSf  297;  acts  of  1877,  pp.  248,  250,  264;  acts  of  1878-9, 
^P-»337f340;  High  on  Ex.  Remedies,  §§605,628,707; 
29  Ga.<i  437*  Citations  cons,  as  for  plaintiff. 
Judgment  affirmed. 
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Williams  vs.  The  State  of  Georgia. 

t.  A  witness  having  been  oRered  by  the  state  in  a  bigamy  case,  and 
objected  to  by  the  defense  on  the  ground  that  she  was  the  first  wite 
of  the  defendant,  it  was  not  error  to  rule  that  this  fact  must  l>e 
made  to  appear  to  the  court,  and  that  so  soon  as  it  should  appear 
the  testimony  of  the  witness  would  be  rejected. 

3.  The  act  of  1866  (Code,  S1667,)  was  intended  to  put  an  end  to  the 
living  in  concubinage  of  persons  of  color,  and  to  establish  those 
marital  relations  between  them  which  their  freedom  permitted  and 
morality  and  law  required.  Therefore,  if  they  continued  to  live  as 
man  and  wife  on  the  9th  of  March,  1866,  by  virtue  of  that  act  they 
became  so  without  any  formal  ceremony. 

3.  Tbe  courts  will  take  cognizance  of  a  public  event  like  Sherman's 
march  to  the  sea,  and  the  time  when  it  occurred. 

(0.)  If,  however,  it  was  material  to  prove  this,  there  was  no  error  in 
re-opening  the  case  and  allowing  the  solicitor  general,  as  a  witness, 
to  state  the  time  of  such  occurrence. 

4.  Newly  discovered  testimony  of  a  witness  who  is  incomptetent  to 
testify  at  all  cannot  be  aground  for  new  trial. 

{a.)  To  make  nettly  discovered  evidence  a  ground  for  new  trial,  it 
tnuat  appear  that  the  movant  did  not  know  of  it  at  the  time  of  tbe 
trial,  and  that  his  ignorance  was  not  tbe  result  of  negligence. 

5.  The  evidence  supports  tbe  verdict. 

Criminal  Law.  Practice  in  the  Superior  Court.  Witness. 
Evidence.  Husband  and  Wife.  Before  Judge  Fleming. 
Chatham  Superior  Court,     March  Toii 
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jury  that  if  they  found  from  the  evidence  that  the  parties 
were  living  together  in  a  state  of  concubinage  only,  the 
act  of  1866  did  not  marry  them.  The  judge  declined  so 
to  charge,  but  in  lieu  thereof  charged  the  jury  that  the 
act  of  1866  did  marry  them. 

There  was  no  controversy  as  to  the  fact  that  the  de- 
fendant and  prosecutrix  were  slaves ;  that  they  had  lived 
together  before  the  late  war ;  that  they  had  been  sepa- 
rated and  sold  to  different  owners  during  the  war ;  that 
after    its  close  they  again  lived  together;  that  she  asso- 
ciated immorally  with  another,  and  that  defendant  quit 
"^r  and  married  another  woman  ;  but  the  point  of  conflict 
^"^^  Mrhether  the  second  cohabitation  began  prior  to  the 
operation  of  the  act  of  1866.     One  witness  swore  that  it 
*^^8an  about  two  months  after  the  Federal  forces  occupied 
^^annah.    The  state  closed  its  case,  and  the  defendant 
***^^d  the  court  to  direct  a  verdict  of  not  guilty.    This 
^"^^^    refused,  and  on  motion  the  solicitor  general  was  al- 
lowed  to  testify  that  the  army  of  General  Sherman  came 
^^  Savannah  December  2 1  St,  1864. 

^^He  jury  found  defendant  guilty.     He  moved  for  a  new 

^^1»  alleging  error  in  each  of  the  rulings  above  stated, 

^"^t    the  verdict  was  contrary  to  law  and  evidence,  and 

"^cause  of  newly  discovered  evidence.    This  consisted  in 

a  statement  by  the  prosecutrix  that  since  the  trial  she  had 

'^^reshed  her   recollection,  and  was  not  sure  that   the 

*^cond  cohabitation  began  before  March  9th,  1866,  and 

^^  testimony  of  two  witnesses  to  the  effect  that  the  de- 

i^dant  had  no  wife  on  that  date. 

^he  motion  was  overruled,  and  defendant  excepted. 

!•  Lawton  Whatley;  L.  H.  de  Montmollin,  by 
*^cl,  for  plaintiff  in  error. 

W,  W.  McCalL,  solicitor  general  pro  tern.,  by  brief,  for 
'Instate. 
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Jackson,  Chief  Justice. 

We  see  no  error  in  the  denial  of  the  motion  for  a  new 
trial. 

1.  The  court  did  not  err  in  ruling  that  if  it  turned  out 
from  her  testimony  that  Betsy  Williams  was  the  first  wife 
of  the  defendant,  that  then  her  testimony  would  be  ruled 
out,  there  being  no  evidence  that  she  was  his  wife  offered 
by  the  defendant  when  objection  was  made  to  her.  To 
the  very  first  question  asked  her  she  replied  that  they  did 
live  ti^ether  as  man  and  wife,  and  instantly  the  court 
ruled  that  answer  out,  and  she  left  the  stand. 

2.  There  was  no  error  in  the  refusal  to  charge  that  if 
the  defendant  and  Betsy  lived  in  a  state  of  concubinage 
only,  then  the  act  of  1866  did  not  marry  them,  and  in 
saying  to  the  jury  on  the  contrary  that  if  they  so  lived  on 
the  9th  of  March,  1S66,  then  that  act  did  marry  them. 
The  very  object  of  the  act  was  to  declare  all  people,  who 
had  been  slaves,  and  were  then  living  as  man  and  wife,  but 
without  any  legal  ceremony  of  marriage,  really  and  to  all 
intents  and  purposes  as  fully  husband  and  wife  as  though 
they  had  been  formally  married.  The  evil  was  that  as 
slaves  they  lived  in  concubinage,  not  being  capable  of 
contracting  marriage,  and  the  remedy  was  by  that  acti 
that  if  they  so  continued  to  live  on  the  9th  of  March, 
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4*    Elizabeth  or  Betsy  Williams  having  been  ruled  in- 
connpetent  as  a  witness  before  the  jury,  it  is  not  easy  to 
see  how  any  affidavit  of  hers  could  affect  the  case,  and 
the  Court  did  not  err  in  denying  a  new  trial  on  account  of 
her  deposition  as  newly  discovered  testimony.    The  other 
depositions  of  two  witnesses  were  not  deemed  sufficient 
^^  authorize  the  grant  by  the  presiding  judge,  and  we 
cannot  see  such  error  in  his  ruling  as  will  enable  us  to 
pant  a  new  trial  in  opposition  to  his  views.    The  defend- 
^^  makes  no  affidavit  that  he  did  not  know  of  the  testi- 
mony before  the  trial,  and  that  fact  alone  is  enough  to 
justify  the  judge  in  overruling  this  ground  in  the  motion. 
5*   The  evidence  is  abundant  to  show  that  the  defendant 
lived  with  the  woman  as  his  wife  for  years  before  the  war, 
and  afterwards  both  before  and  after  the  9th  of  March, 
1866  ;  and  the  verdict  we  think  is  right.     His  wife  was 
unfaithful ;  he  got  mad  and  married  again  without  a  di« 
vorce.    Being  a  free  citizen,  he  must  act  as  one,  carrying 
**^^  burdens,  if  he  so  considers  them,  as  well  as  enjoying 
"^c  privileges  of  his  new  condition. 

The  jury  recommended  him  to  extretne  mercy,  and  the 
judgr^  heeded  that  recommendation,  and  made  the  punish- 
ment very  light  for  the  crime.    This  action  must  stand, 
unless  the  pardoning  power  of  the  state  should  see  fit  to 
interpose.    40  Ga.^  244. 

Cited  for  plaintiff  in  error:    17  Ga.^  364;    34  lb.,  379; 
40-/45.,  244;    15  /*.,  550;    S4/(&.,  643;    2  Bouvier's  Law 
^ic-»  p.  98. 
^^r  the  state:  Code,  §§1667,  3751 ;  44  Ga.,  302. 
Judgment  affirmed. 
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FranKE  vs.  BERKNER  et  a/. 

t.  A  deed  of  gfh  conveyed  land  to  a  trustee  upon  the  following  uses : 
To  the  use  of  said  grantor  and  his  wife  and  the  children  of  her  body 
lawfully  begotten  by  him.  to  the  exclusion  of  his  and  their  children 
by  any  other  marriage,  during  the  natural  [life]  of  said  grantor  and 
wife,  and  during  the  natural  life  of  the  survivor ;  and  at  and  from  their 
death  this  trust  to  cease,  and  the  property  and  increase  thereof  to 
be  equally  divided  between  their  children,  the  issue  of  their  marriage, 
to  the  exclusion  of  all  others,  with  right  of  representation  by  the 
children  of  a  deceased  child : 

/ftlii,  that  the  children  were  joint  usees  for  life  with  their  parents,  and 
at  the  same  time  took  a  vested  fee  simple  estate  in  remaioder. 

a.  The  trustee  only  held  title  to  the  life  estate,  and  could  not  convey 
the  remainder. 

(a.)  Under  a  conveyance  by  him  the  statute  of  limitations  did  not 
begin  to  run  against  the  remaindermen  until  the  death  of  the 

3.  An  attempt  by  the  grantor,  his  wife  and  the  trustee,  to  divide  the 
property  and  give  to  the  grantor  a  title  to  a  part  of  it,  coald  not 
•Sect  the  rights  of  the  remaindermen. 

4.  Isolated  portions  of  the  charge  eicepted  to  cannot  be  intelligently 
considered  in  the  absence  of  the  entire  charge. 

Estates.  Title.  Trusts.  Prescription.  Statute  of 
Limitations.  Before  Judge  5lMM0N:i.  Bibb  Superior 
Court.     October  Term, 
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Ftaake  ft*,  Berkner  #/  a/. 

••  Georgia— Bibb  coaoty. 

**  nPliis  indenture  made  and  entered  into  this  the  14th  day  of  July, 

1^55*    between  John  Berkner  and  bis  wife,  Margaret  Berkner,  and 

Iacol>  Russell,  witnesseth,  that  the  said  John  Berkner,  for  the  sum  of 

^^*^  doUars  to  him  in  hand  paid,  and  for  the  natural  love  and  affection 

^"^^cli  he  has  for  his  wife  and  children  of  her  body  by  him  lawfully  be* 

S^tten,  have  granted,  bargained,  sold,  and  by  these  presents  do  grant, 

b^r^r^Q^  sell  and  convey  unto  the  said  Jacob  Russell,  his  heirs  and 

^'^^QSi  all  of  the  following  property,  to-wit :  one  hundred  and  thirty- 

^ven  acres  of  land  lying  on  the  Forsyth  road,  about  four  miles  from 

^^con,  adjoining  the  lands  of  Merritt.  George  Douglass,  Henry  S. 

^OfiTcrs,  T.  P.  Stubbs,  and  others,  now  occupied  by  John  Berkner ; 

^ree  negroes,  Sam,  a  man  about  sixty  years  old.  Mourning,  a  woman 

'^^^^  ^ears  old,  Esther,  a  woman  about  twenty-six  years  old ;  ten  aows 

^^^  Seven  calves,  two  horses,  one  mule,  two  feather  beds  and  bedsteads; 

^^^    t>arouche;  to  have  and  to  hold  said  property  and  all  rights  of 

P^^op^jty  (Q  ^Y^^  ji^^  Jacob  Russell  his  heirs  and  assigns,  forever  upon 

^^  tirtjsts  following,  to-wit :  to  the  use  of  said  John  Berkner  and  his 

^"^^^m  Margaret  Berkner,  and  the  children  of  her  body  lawfully  begot- 

^  t>y  said  John  Berkner,  to  the  exclusion  of  his  and  their  children  by 

^  cither  marriage,  during  the  natural  ^—  of  said  John  and  Marga- 

^^  ^xid  during  the  natural  life  of  the  survivors ;  at  and  from  the  death 

^^id  John  and  Margaret  this  trust  to  cease,  and  the  property  and 

-."^•"^^^se  thereof  to  be  equally  divided  between  their  children,  the  issue 

1^    ^^«ir  marriage,  to  the  exclusion  of  all  others,  and  to  said  children 

j^*^'^«';  the  grandchildren,  in  case  the  parents  be  dead,  to  take  the 

jl*^^^  of,  their  parents.    In  witness  whereof  the  said  parties  have  set 

^^^  hands  and  seals.  John  Berkner, 

Margaret  Berkner, 
Jacob  Russell. 

Signed,  sealed  and  delivered  in  presence  of 

fZALEB  WaLDEN,  SR., 

"Thos.  p.  Stubbs,  Notary  Public^ 


o  recover  nineteen  acres  of  the  premises  conveyed 
^^^«r  the  foregoing  d.eed,  the  defendants  in  error,  as  the 
^l^ren  of   John  and  Margaret  Berkner,  brought  their 
t     ^if^n  of  ejectment,  the  last  life  teilant,  John  Berkner, 

^^ing  died  about  two  years  prior  to  said  suit. 
«    ^^o  this  action  plaintiff  in  error. filed  the  plea  of  general 
^J^«,  also  a  plea  of  title  by  prescription  in  himself,  and 
^^^d  an  equitable  plea  by  way  of  defense,  in  which  he 
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alte^d,  "that  plaintifts  claim  the  premises  in  dispute 
under  deed  heretofore  set  forth  of  date  of  14th  July,  1855, 
as  remaindemien,  and  defendant  alleges  the  same  was 
made  under  the  following  circumstances:  That  John 
Berkner  visited  Germany  in  1854,  and  on  his  return 
brought  with  him  a  niece,  with  whom  he  became  criminally 
intimate,  which  resulted  in  her  pregnancy,  and  when  the 
same  became  known  to  his  wife,  Margaret,  she  being  of 
strong  mind  and  sharp  tongue,  was  continually  reviling 
her  husband,  and  by  her  violent  threats  and  harangues 
frequently  forcing  her  husband  to  retire  from  the  house ; 
and  finally  yielding  to  the  importunities  of  his  wife,  so 
that  neither  the  niece  or  her  child  should  have  claim  upon 
his  property,  he,  acting  under  moral  duress,  executed  the 
deed  under  which  plaintiHs  claim  title,  which  was  made 
to  appease  the  anger  of  his  wife,  without  any  intention  of 
passing  an  absolute  estate.  Shortly  after  the  niece  was 
delivered  of  a  child,  and  she  before  a  magistrate  swore 
the  same  to  John  Berkner,  which  caused  a  divorce  suit 
between  Berkner  and  wife,  and  which  resulted,  by  the 
interposition  of  friends,  in  another  conveyance  of  said 
property  to  his  family  by  John  Berkner,  except  the  nine- 
teen acres  sued  for,  which  he  reserved  to  himself  abso- 
lutely. That  several  years  after  this,  Berkner  soid  the 
nineteen  acres  to  Ward  in  1861,  and  subsequently  it  was 
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Franke  vs,  Berkner  «t  al. 

(i.)  That  the  childre.n  suing  under  the  deed  of  the  14th 
July,  1855,  were  "contingent  remaindermen,'*  and- were 
defeated  of  their  contingent  estate  by  the  subsequent 
conveyance  of  John  Berkner,  the  grantor,  and  hence  had 
no  right  of  recovery  under  the  deed  of  14th  July,  1855. 

(2.)  That  if  these  children  took  a  vested  remainder 
under  said  deed,  they  took  as  tenants  in  common  with 
'^heir  mother,  and  the  legal  title  being  in  their  trustee, 
Jacob  Russell,  and  he  being  barred  from  a  recovery  by 
lapse  of  time,  they  were  likewise  barred,  and  the  title  set 
^P  ^y  prescription  by  defendant  should  prevail. 

1.  The  deed  executed  by  John  Berkner  to  Russell,  as 
trustee,  conveyed  the  property  16  the  use  of  John  Berkner 
and  his  wife,  Margaret,  and  the  children  of  her  body  law- 
fully begotten  by  the  said  John  Berkner,  to  the  exclusion 
of  his  other  children  by  any  other  marriage  during  the 
natural  life  of  the  said  John  and  Margaret  Berkner,  and 
during  the  natural  life  of  the  survivor.  At  and  from  the 
death  of  said  John  and  said  Margaret  this  trust  to  cease, 
and  the  property  and  the  increase  thereof  is  to  be  equally 
divided  between  their  children,  the  issue  of  their  marriage, 
to  the  exclusion  of  all  others,  and  to  said  children  forever; 
grandchildren  to  take  in  phce  of  a  deceased  parent. 

Under  our  construction  of  this  deed,  the  children  of 

John  and  Margaret  Berkner  were  joint  life  tenants  with 

their  parents,  and   at  the  same  time  took  a  vested  fee 

simple  estate  in  remainder.     Russell,  the   trustee,   only 

held  the  legal  title  to  this  life  estate,  and  when  he  sold. 

Could  only  sell  the  life  estate,  and  could  not  divest  the 

title  of  the  children  in  remainder.     At  the  death  of  the 

life  tenants,  Berkner  and  wife,  by  the  terms  of  the  deed 

the  trust  ceased,  and  became  executed.     See  City  Council 

^y  Augusta  vs.  Radcliffe,  65  Ga.,  469;  4  Rich.  (S.  C.)  Eq., 

475  ;  34  Ala.,  150. 

2.  The  title  of  the  children  in  remainder  not  being  divest- 
ed by  the  sale  of  the  trustee,  the  statute  of  limitations  did 
tkot  comaience  to  run  against  the  children  until  the  death 

V  67—18 
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of  both  parents.  34  Ga.,  518;  1  Root  (Con.),  546;  4 
Johns.  (N.  Y.),  390. 

3, 4.  As  to  the  second  deed  made  by  Russell  and  Margaret 
and  John  Berkner,  with  a  view  of  dividing  this  property 
between  the  husband,  wife  and  children,  as  was  sought  to 
be  done  in  compromising  and  arranging  the  suit  for  di- 
vofce  (as  to  the  property)  pending  between  Berkner  and 
wife,  it  is  evident  that  no  such  arrangement  or  conveyance 
by  the  husband,  trustee  and  wife  could  affect  the  title  in 
remainder,  which  had  vested  on  the  execution  of  the  first 
deed  in  these  complainants,  the  children  of  said  marriage. 
It"is  not  contended  that  they  gave  their  assent  to  any 
such  disposition,  even  if  they  had  the  legal  capacity  to  do 
so,  They  now  stand  upon  their  rights  secured  to  them 
by  the  first  deed  made  by  John  Berkner,  and  under  that 
title  they  must  recover. 

As  to  the  other  points  made  in  the  record  as  to  sus- 
taining the  demurrer  to,  and  striking  the  equitable  plea 
filed,  the  repelling  certain  evidence  on  the  subject  of 
duress  or  undue  influence,  and  other  proofs  as  set  forth  in 
the  motion  for  a  new  trial,  we  think  the  rulings  of  the 
court  were  proper  under  the  state  of  the  pleadings  and 
issues  involved.  Under  the  facts  of  this  case,  the  whole 
charge  was  necessary  to  understand  the  isolated  portions 
excepted  to.     55  Ga.,  633 ;  60  lb.,  609;  63  lb..  163. 
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Jones  et  aL  vs.  Johnson. 

:^tator  executed  a  will  whereby,  after  making  specific  bequests,  he 

«x>vided  that  the  residue  of  his  property  should  be  equally  divided, 

one  share  should  be  delivered  to  his  son  on  arriving  at  twenty- 

le  years  of  age,  and  the  other  should  vest  in  trustees  for  the  sole 

d  separate  use  of  his  daughter  and  such  children  as  she*  might 

ve,  with  limitation  over  in  case  she  should  die  without  .eaving 

or  representatives  of  children.    Subsequently  the  testator 

uired  other  real  estate,  and  his  daughter  also  married.    There- 

pon  he  executed  a  codicil,  by  which  he  devised  this  subsequently 

cquired  realty  to  his  daughter  and  son-in-law  forever,  and  p*-)- 

that  Its  value  should  be  deducted  from  the  amount  which 

^fcey  would  receive  under  his  will.    One  item  of  the  codicil  was  as 

llows :    "  I  desire  that  my  executors  herein  appointed  shall  sell 

itily  so  much  of  my  estate  as  may  be  necessary  to  pay  my  debts, 

sid  the  balance  to  be  divided  and  distributed  as  is  herein  and  in 

y  will  provided  and  directed." 

\  that  as  to  the  realty  disposed  of  by  the  codiciK  the  original  tes- 
-^amentary  scheme  was  so  far  modified  that  an  absolute  title  thereto 
devised  to  the  daughter  and  son-in-law  free  from  any  claim  on 
part  of  their  children. 
The  will  and  codicil  having  taken  effect  by  the  death  of  the  tes- 
ter prior  to  the  "  married  womens'  laws,"  the  property  received 
nder  the  codicil  vested  in  the  husband,  and  his  deed  thereto  con- 
"^»^ed  the  entire  estate. 

"^^ills.     Estates.     Title.     Husband  and  Wife.     Before 


k 


^:3ge  HiLLYER.    Dekalb  Superior  Court.     March  Term, 

Jones  etaL  brought  ejectment  against  Johnson.     Both 

^^-^ies  claimed  under  Everett  Sapp.     In  1845  Sapp  made 

>^ill,  by  which,  after  making  specific  bequests,  he  left  the 

'^^^due  of  his  estate  to  be  divided  into  two  shares,  one  to 

S^  to  his  son,  the  other  in  trust  for  his  daughter,  Sidney 

"^^n  Elizabeth  Sapp,  and  her  children  for  her  life,  with 

^^mainder  to  her  children.     Subsequently  the  testator  ac- 

^iiired  the  property  in  dispute,  and  his  daughter  married. 

In  1849  ^^  m^de  21  codicil  to  his  will,  which  is  set  forth  in 
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the  decision.  Under  this,  after  testator's  death,  Jones, 
the  husband  of  testator's  daughter,  took  the  land  in  dis- 
pute and  conveyed  it  to  defendant.  Testator's  daughter 
died,  and  her  children  brought  this  suit  to  recover  the 
land.  The  case  was  submitted  to  the  court  without  a 
jury,  He  rendered  a  judgment  for  defendant.  After 
refusal  of  a  new  trial,  plaintiffs  excepted, 

W,  W.  Montgomery  ;   Z.  D  Hakrison,  for  pUintitTs 

L.  J.  Winn,  for  defendant. 
Jackson.  Chief  Justice. 

The  second  item  of  the  codicil  to  the  will  reads :  "  1 
give  and  devise  all  the  real  estate  which  I  own  or  may 
own,  in  and  about  the  city  of  Atlanta,  in  this  state,  in 
Dekalb  county,  to  the  said  William  B.  Jones  and  my 
daughter,  Sidney  A.  E.  Jones,  forever,  the  said  real  estate 
to  be  valued,  and  the  value  to  be  deducted  from  the  por- 
tion which  they  may  receive,  according  to  my  said  will  of 
my  estate." 

The  first  item  appointed  Jones,  his  son-in-law,  executor 
of  his  will  in  the  place  of  a  former  executor,  and  the  pre- 
amble to  the  codicil  stated   his  desire  to  dispose  of  this 
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Jones  *t  al.  vt,  Johnson. 

The  testator  very  naturally,  before  the  marriage  of  his 

ciaug-Hter.  settled  the  property  he  then  gave  her  upon  her 

^nd  her  children,  because  he  did  not  know  who  would  be 

"^r  hiasband,  nor  did  he  change  that  settlement  as  to  the 

P^'^p^rty  devised  in  the  will  proper  after  her  marriage. 

^^  ti^  had  confidence  in  his  son-in-law,  and  made  him 

one  r>C  his  executors,  and  gave  to  him  and  to  his  wife  this 

^e>vly-  purchased  property  forever.     We  think  his  inten- 

lon  A;vas  to  change  the  terms  of  the  gift  to  the  daughter 

,  .  *^^  will,  and  to  give  an  absolute  estate  to  Jones  and 

*^  '^^^ife.     His  marital  rights  attached   to  the  ivife's  part, 

^    W.  is  deed  conveyed  the  entire  estate. 

*  ^here  were  any  doubt  about  it,  the  third  item  of  the 
.*^^il  would  dispel   it.     That  reads  as  follows:     "I  de- 

tliat  my  executors  herein  appointed  shall  sell  only  so 

^- *X  of  my  estate  as  may  be  necessary  to  pay  my  debts, 

"^he  balance  to  be  divided  and  distributed  as  is  herein 

i  n  my  will  provided  and  directed."     As  much  as  to 
saN^ 

*  "^hat  in  the  will  is  to  follow  the  settlement  therein 

J^        ^'"idtd  and  directed,  but  this  late  purchase  is  to  go  as 

^^in  directed.     How  easy  to  have  used  words  to  put  all 

"^^^  the  trusts  of  the  will  if  such  had  been  in  the  tes- 

.    ^^^'s  mind,  but  some  is  to  be  distributed  as  the  will 

^^ts  and  some  as  the  codicil  directs. 
»    ^lie  devise  to  husband  and  wife  forever,  with   the  dis- 
^^t  reiteration  that  the  direction  in  the  codicil,  as  well 
in  the  will,  is  to  be  obeyed  and  carried  out   by  his 
^^^cutors,  shuts  out  all  idea  that  the  newly  acquired  prop- 
^^y,  devised  differently  in  the  codicil,  was  to  follow  the 
^^usts  of  the  will.     So  that,  recognizing  the    rules  laid  ^ 
^own  in  the  books  cited  by  counsel   for  construing  the 
will  and  codicil  as  one  instrument  in   its  entirety,  we  are 
clear  that  the  title  is  by  the  entire  scheme  put  in  Jones, 
and  passed  out  of  him  into  the  defendant. 
Judgment  affirmed. 

Cited  for  plaintiff:  9  Cush.,  291 ;  i  Bos.,  N.  Y.,  214;  5 
Johnson|243;  15  Ga.,  123;  35   Penn.  St.,  393;  3  Gratvt, 
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169;  Williams  on  Ex.,  10,  note  ;  i  Jarman,  168 ;  $2  N.  Y., 
450;  I  Clk.  and  Fin.,  20 ;  2  H.  and  C,  762 ;  2  De.  G.  (N. 
J.,)  474;  3  li.,  29;  8  Cowen,  56;  3  Saund.  Ch.,  111  ;  13 
Gray,  103,  108 ;  Williams  on  Ex.,  1405  ;  3  Bro.  C.  C, 
233;  I  Ves.  Jr.,  279;  6  Madd,  31 ;  7Siin.,237;  4  Beav., 
561;  S  Id.,  289,  518;  Rup.  C.  C,  183;  23  Beav.,  336; 
2  Redf.,  199;  9  East,  306;  1  Gill,  Md.,  395;  33  Ga., 
Lamb  vs.  Gtrtman ;  Code,  §§2263-4-5  ;  2  Blackstone's 
Com.,  164;  18  Ga.,  545  ;  34  lb.,  6;  23  lb.,  242  ;  2  Wash, 
on  Real  Es.,  589,  S91 1  Sup.  to  33  Ga.,  29,  172;  6  Vesey, 
239;  21  Pick.,  311;  7  Cranch.,  456;  536^/1.,  663;  16  lb., 
548;  61  Ib.,yj;  15  lb.,  152;  Dudley's  R.,  94 ;  4  Kent, 
257;  34  Ga.,g;  2  Wash,,  591;  12  East,  89;  14  How., 
488 ;  City  of  Augusta  vs.  Radciiffe,  65  Ga.;  Franke  vs. 
Berkner  (present  term);  5  Wall.,  268;  1  Biks.  R.  283: 
H.  on  Trust.,  746;  4  Gwin,  188;  4  Kent,  705,  346;  2 
Wash,  654;  Lewin,  417;  17  Ves.,  308;  3  Madd.,  98;  4 
Md.,  125;  12  Rich.,  546;  9  Ser.  and  R.,  179,  181;  18  S. 
C,  383;  9  Am.,  26;  23  Ga.,  315  ;  52  lb.,  543;  X  Jar.  on 
W.,  343  and  note ;  2  /b.,  205,  199,  344,  354-5  ;  3  Mer., 
156;  2  Ves.  Jr.,  450;  6  Madd.,  31;  i  Ves.  Jr.,  279;  3 
Bro.  Ch.  R.,  233  ;  15  Eng.Ch.,817;  14  7*.,  606;  64  Ga., 
166 ;  I  Y.  and  Col.,  680 ;  35  Ga.,  151;  18  Cal.,  291 ;  I  Red. 
on  Wills,  288,  note  8;  I  Jar.,  345,  349,  351 ;  i  Red.,  291, 
353;   1  Fearne  on   Rem.,  40;  49  Ga.,  397. 


SEPTEMBER  TERM,  1881.  273 

Fraaklio  vs.  BrowDc. 

firowne  brought  suit  against  Franklin  for  slanderous 
"^ords  uttered  about  him.  The  declaration  was  in  the 
^hort  form  of  complaint,  and  the  body  of  it  alleged  as 
follows : 

"  The  petition  of  Edward  B.  M.  Browne  showeth  that 
IVlax  Franklin,  of  said  county,  has  injured  and  damaged 
your  petitioner  in  the  sum  of  twenty  thousand  dollars,  by 
falsely  and  maliciously  saying  of  and  concerning  your 
petitioner,  on  the  third  day  of  January,  eighteen  hun- 
dred and  eighty-one,  the  following  false  and  malicious 
'Words,  to-wit :  'That  on  the  excursion  to  Europe,  aboard 
the  Silesia,  in  June  last,  Browne  (meaning  your  petitioner) 
collected  seventy-five  dollars  from  the  passengers,  in 
order  to  print  a  paper — which  was  edited  on  the  boat  by 
Browne  and  others  (and  meaning  by  said  Browne  your 
petitioner) — in  memory  of  the  excursion ;  but  Browne 
{meaning  your  petitioner)  used  and  embezzled  the  money 
(meaning  the  said  seventy-five  dollars)  for  his  own  wrong- 
ful uses,,  without  printing  the  paper  at  all,  and  I  will 
prove  it ;  and  that  he  (meaning  your  petitioner)  is  unfit 
to  be  the  minister  in  our  pulpit.'  Wherefore  your  peti- 
tioner," etc. 

The  defendant  filed  a  general  demurrer  to  the  declara- 
tion, which  was  overruled,  and  he  excepted. 

Hopkins  &  Glenn  :  S.  Weil,  for  plaintiff  in  error. 
L.  J.  Gartrell;   Wright  &  Dorsey,  for  defendant. 

Jackson,  Chief  Justice. 

The  principle  involved  in  this  demurrer  is  ruled  mainly 
in  the  case  of  Jacob  Elsas  vs.  E.  B.  M.  Browne^  decided 
^t  this  term.  In  addition  to  the  reasons  g^ven  there  for 
^he  judgment  therein  rendered,  this  makes  a  stronger 
Oase,  because  the  words  herein  alleged  not  only  charge 
^he  plaintiff  with  ''  being  guilty  of  a  debasing  act,  which 
nuay  exclude  him  from  society,"  but  also  make  charges 
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against  him  "  in  reference  to  his  office  and  profession,  cal- 
culated to  injure  him  therein." 

The  words  charge  tliat  he  "  used  and  embezzled  the 
money  (meaning  the  said  seventy -five  dollars)  for  his  owp 
wrongful  uses,  without  printing  the  pTitfr  at  all,  and  I 
will  prove   it;  and  that  he  (meaning  y^j,  loner)  is 

unfit  to  be  the  minister  in  our  pulpit." 

Thus  it  is  admltte'l  by  thi;  demurrer  that  collecting 
money  for  another  object  (set  out  in  the  writ),  he  had 
used  and  embezzled  it  for  his  own  private  and  wrongful 
use,  and  was  unfit  to  fill  the  office  of  a  pulpit  minister. 

The  Code  of  Georgia  not  only  makes  the  imputation 
of  crime  actionable  without  the  allegation  of  special 
damage,  but  the  charge  of  being  guilty  of  any  debasing  act 
which  may  exclude  a  man  from  society,  and  also  any  charge 
made  on  another  in  reference  to  his  trade,  office,  or  pro- 
fession, calculated  to  injure  him  therein.  Code,  §2977. 
So  that  this  case  falls  clearly  within  two  provisions  of 
that  section  of  the  Code,  and  the  action  does  lie,  and  the 
demurrer  was  properly  overruled. 

Judgment  affirmed. 


Kelly  et  al.  vs.  Jackson. 


SEPTEMBER  TERM,  i88i.  275 

Kelly  tt  al,  v».  Jackaon. 

over  by  the  judge  of  the  city  court  or  a  justice,  they  retain  their 
character  as  special  courts,  and  do  not  become  either  a  city  court 
or  a  justice  court;  nor  are  the  laws  fixing  the  terms  of  those 
courts  applicable  thereto. 

Certiorari.  Courts.  Savannah.  Practice  in  Superior 
CTourt.  Constitutional  Law.  Before  Judg^e  Fleming. 
Q^hatham  Superior  Court.     March  Term,  1881. 

This  case  was  commenced  by  attachment  issued  Novem- 
"ber  19th,  1880,  by  a  justice  of  the  peace  in  the  city  of  Savan- 
xiah,  in  favor  of  a  discharged  seaman  against  the  owners  of 
^he  barque  **  Wild  Hunter,'*  returnable  to  December  term, 
1880,  of  his  court.  It  was  levied  the  same  day,  and  a 
notice  was  also  served  upon  the  master  of  the  vessel  from 
which  plaintiff  in  attachment  alleged  he  had  been  illegally 
discharged,  that  the  case  would  be  tried  the  next  day, 
November  20th,  1880,  at  a  special  court.  (Section  4990 
of  the  Code  of  1873.)  Judgment  was  rendered  on  said 
last  mentioned  day  for  plaintiff  in  attachment.  The  de- 
fendants carried  the  case  to  the  superior  court  by  certio- 
rari. Upon  motion  of  defendants  in  certiorari  in  the 
superior  court,  the  petition  was  dismissed  upon  the  ground 
that  no  certificate  of  the  justice  had  been  filed  in  three 
months  showing  that  bond  had  b^en  given  as  required  by 
law.  (The  justice  certified  to  the  payment  of  costs,  and 
a  bond  appears  in  the  record  approved  by  the  justice 
before  the  granting  of  the  writ  of  certiorari,) 

On  appearing  before  the  justice,  on  November  20th, 
defendants  in  attachment  protested  against  the  proceed- 
ings on  the  ground  that  section  4990  of  the  Code  had 
been  repealed  by  the  constitution  of  1877  and  the  acts 
passed  in  pursuance  thereof,  and  that  no  judgment  could 
be  rendered,  except  at  a  regular  term  of  the  court.  The 
objection  was  overruled,  and  this  formed  one  ground  of 
the  petition  for  certiorari. 

The  case  was  tried  before  the  magistrate  on  Saturday, 
November  20th,  and  exceptions  were  certified  by  him  the 
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KtUy  .1  ^l.  v..  J.cl.«... 

same  day.  On  the  following  day  (Sunday)  the  judge  of 
the  superior  court  left  Chatham  county  to  attend  Mcln. 
tosh  superior  court.  By  the  next  mail  (Monday's)  the 
petition  for  certiorari  wa?,  forwarded  to  him.  He  certified 
that  he  considered  it  as  soon  as  his  duties  permitted.  It 
was  one  ground  of  the  motion  to  dismiss  the  certiorari 
that  the  petition  had  not  been  presented  or  allowed  with- 
in twenty-four  hours  from  the  judgment  complained  of. 
This  ground  was  overruled,  but  the  motion  was  sustained 
on  another  ground,  as  stated  above.  Thereupon  defend- 
ants in  attachment  (plaintiffs  in  certiorari)  excepted. 

L.  H.  DE  MoNTMOLLiN,  by  H.  C.  Cunningham,  for 
plaintiffs  in  error. 

A.  P.  &  S.  B.  Adams,  for  defendant. 

Jackson,  Chief  Justice. 

I.  There  was  no  error  in  not  dismissing  the  certiorari, 
because  it  was  not  allowed  or  presented  within  twenty- 
four  hours  from  the  rendition  of  the  judgment.  The 
judgment  was  rendered  on  Saturday.  The  next  day,  Sun- 
day, the  judge  left  Savannah  for  Mcintosh  court,  where 
the  petition  was  forwarded,  presented  and  allowed  as 
soon  as  the  judge  couM  lio  rcacliCLl.      Codo,  $4'i6j. 
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^0,   and  the  Code  is  the  law  now.     This  case  is  not  within 

the    principle  ruled  in  Fuller  vs.  Arnold  et  ux^6/^  Ga,^ 

S999   read  in  the  light  of  the  facts  therein  disclosed,  and 

to  unclerstand  and  apply  the  principle  announced  in  any 

cas^,    it  must  be  so  read.     There  no  bond  and  certificate 

^cr^  filed  within  the  time  specified  in  the  statute,  and  no 

certificate  or  other  evidence  thereof  appeared. 

3-     The  court  which  tried  this  case  was  not  a  justice 
cou  it^   and  the  ruling  of  this  court  touching  the  times  and 
placr^^  wherein  those  courts  should  be  held  monthly,  is  not 
^PRlicrable.     It  is  a  special  court  which  may  be  held  by 
the     J  udge  of  the  city  court,  or  the  justice  of  the  peace, 
^^  ^^t:lxer  judicial  officer  named  in  the  act,  and  when  pre- 
sided     over  by  the  judge  of  the  city  court,  it  is  not  the 
city  CTourt,  nor  when  presided  over  by  the  justice  of  the 
P^^^^^    is  it  the  justfce  court.     In  either  case  it  is  a  special 
^^^'"t:     organized  to  hear  and  determine  causes  affecting 
searn^j^  which  require  dispatch.     i6  Ga.,  606.     For  the 
^^^^      reason   it   does   not   conflict  with   the  uniformity 
claia^^    of  the  constitution.     Sup.  to  Code,  §635.     That 
^^^^^itutional  provision  confines  the  requisition  of  uni- 
tomni^y  ^Q  <«  ^jjg  same  grade  or  class.**     This  court  is  not 
01   t.tx^  same  grade  or  class,  either  as  respects  the  court  or 
the   oflRcej.^     It  is  not  of  the  court,  because  it  affects  sea- 
^^^  ^Tily,  and  is  limited  in   its  jurisdiction ;  nor  is  it  of 
the  s^xxie  grade  as  a  justice  court  as  respects  the  officer, 
bcca.vise  the  judge  of  the  city  court  may  hold  it. 

^^  seems  quite  clear,  therefore,  that  the  constitution  of 

1877  does  not  have  the  effect  of  repealing  it,  and  we  are 

tiot   aware  of  any  law  which  repeals  it.     Therefore  it  is 

stul  the  law,  and  the  justice  had  the  jurisdiction  to  try 

iVie  case. 

LThe  superior  court   dismissed   the   certiorari  on    the 
gf^Wd  that  there  was  no  certificate  of  bond  and  security, 
as  required  by  law,  and  that  judgment  is  reversed  and  the 
case  remanded,  that  the   certiorari  may  be  tried  on  its 
merits  by  that  court. 
Judgment  reversed. 


2/8         SUPREME  COURT  OF  GEORGIA. 


Mackall,  Jr.,  assignee,  vs.  West  rf  a/. 

1.  Where  a  bill  sought  to  recover  the  value  of  goods  from  certain 
parties,  by  whom  they  were  being  improperly  converted  and  dis- 
posed o[,  complainant  (or  his  assignor)  having  held  a  mortgage 
thereon,  and  assigned  it  to  some  of  the  defendants  tor  a  special 
purpose,  and  also  sought  to  have  the  mortgagors  account  to  the 
complainant  for  the  balance  of  the  debt  over  and  above  the  amount 
of  the  mortgaged  property,  the  bill  is  multifarious. 

3.  A  mere  trespass  furnishes  no  ground  for  equitable  relief,  in  the  ab- 
sence of  insolvency  or  other  special  reason  therefor. 

3.  That  discovery  is  prayed  in  a  bill  will  not  give  equity  jurisdiction. 
where  equitable  discovery  is  in  no  way  necessary  to  an  assertion  of 
complainant's  rights. 

Bills.  Equity.  Before  Judge  CarSWELL.  Chatham 
Superior  Court.     April  Tenn,  itSSi.    ' 

To  the  report  contained  in  the  decision,  it  is  necessary 
to  add  only  tho  following:  Mackall,  Jr.,  as  assignee  of 
Lawrence,  filed  a  bill  in  equity  against  the  firm  of  West 
Brothers,  J.  H.  Simmer,  H.  E.  Simmer,  and  the  last  two 
named  parties  (J.  H.  Simmer  and  H.  E.  Simmer)  as  copart- 
ners under  the  firm  name  of  H.  E.  Simmer;  and  the  firm  of 
Heard  &  Fulcher.  The  bill  avers  the  following:  Thefirmof 
H.  E,  Simmer  effected  an  arrangement  with  Lee  &  Co.  for 
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Mackall,  Jr.,  assignee,  vs.  West  #/  al. 


promise   to   ship   cotton   to   Lawrence,  the  latter  made 

Jar-gr^    advances.     For  a  valuable  consideration  the  land 

wa.^     released  as   security,  and  after  repeated    efforts  to 

cc^lle^ct  the  balance  due,  a  verbal  arrangement  was  made 

bet 'x^/'een  Lawrence,  and  the  firm  of  H.  E.  Simmer,  and 

H^^i-d  &  Fulcher,  by  which  Heard  &  Fulcher  were  to  ap- 

P'''^i^c  and  make  an  inventory  of  the  stock  of  H.  E.  Sim- 

^^^r-    ait  its  cost  value,  and  take  the  same,  and  pay  Law- 

''^ricr^   for   it,    in    discharge  of,    or   as   a    credit    upon, 

E.    Simmer's   indebtedness.      Lawrence    transferred 

security  deed  to   Heard   &  Fulcher  in   expectation 

Lnd  conditional   upon,  said  agreement  being  carried 

Subsequently  Lawrence  made  the  assignment  under 

li  Mackall  was  assignee,  hastened  by  the  receipt  of 

mation  from   Heard  &  Fulcher  that  they  could  not 

out  their  arrangement,  because  the  goods  had  been 

*  ^"^ned  by  West  Brothers,  under  a  bill  of  sale  from  J.  H. 

^  ^T)er.     Lawrence  immediately,  and  before  making  his 

nment,  notified   J.  G.  West,  of  the  firm  of  West 

^  hers,  of  his  claim,  and  also  requested  Heard  &  Fulcher 

•^^^         ^sign  back  the  deed,  which  request  was  disregarded. 

"^^ilst  the   complainant,  having   become  assignee,  was 

-|»       ^^ing  on  the  re-transfer  and  return  of  the  deed,  West 

.y^^  ^^^'^hers,   Heard  &  Fulcher,  and   J.  H.  Simmer  mingled 

,^^      said  stock  of  goods  with  those  of  Heard  &  Fulcher, 

^^  agreed  to  pay  their  value  to  West  Brothers. 


-.    ^** — omplainant  prayed  that  West  Brothers,  Heard  &  Ful- 

^^  ^  ^,  and  J.  H.  Simmer  should  account  for  the  full  value  of 

^  stock  of  goods  taken  possession  of  by  Heard  &  Fulcher; 

^^/^   that  J.  H.  Simmer  and  H,  E.  Simmer,  copartners, 

\l^ht  be  held  to  account  for  the  difference  between  the 

\ie  of  the  said  stock  of  goods  and  their  entire  indebted- 

'^s  to  Lawrence.     The  defendants  demurred  to  the  com- 

^*^inant's  bill.     The  court  sustained  the  demurrer,  and 

^^^missed  the  bill ;  whereupon  complainant  excepted. 

N.  C.  Collier  ;  W.  G.  Charlton,  for  plaintiff'  in  error. 
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Cunningham  &  Lawton,  for  defendants. 
Jackson,  Chief  Justice. 

We  are  not  prepared  to  say  that  the  court  below  erred 
in  sustainingthe  demurrerand  dismissing  this  bill.  The  de- 
murrer rested  on  three  positions :  that  the  bill  is  multifari- 
ous, that  the  remedy  at  law  is  adequate,  and  that  there 
is  no  equity  in  the  bill. 

1.  It  seems  to  us  multifarious.  The  same  relief  is  not 
prayed  for  against  all  the  defendants ;  but  it  is  asked  that 
certain  of  them  account  for  certain  goods  mortgaged  by 
others  of  them,  and  against  the  mortgagors,  insolvent  too. 
The  prayer  is  that  they  pay  the  balance  of  a  debt  secured 
by  the  mortgage  after  the  account  is  made  of  the  mort- 
gaged property  by  those  who,  it  is  alleged,  have  wrong- 
fully got  possession  of  those  goods. 

The  only  thing  which  at  all  connects  the  defendants  to- 
gether, and  makes  any  privity  between  them,  is  that 
mortgage,  and  relief  beyond  what  it  covers  is  entirely  dis- 
tinct from  the  link  which  chains  them  together. 

And  as  respects  the  mortgage,  or  the  goods  covered  by 
it,  the  remedy  at  law  is  complete  under  the  alleged  facts. 
Heard  &  Fulcher,  two  of  the  defendants,  got  it  trans- 
ferred  to  them    by  the  complainant,  by    agreeing  to  ac- 
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Mackall,  Jr.,  assignee,  if*.  West  gt  al. 

^ight  to  be  sued  in  their  own  county  to  force  them  to  de- 
fend in  Chatham  county,  because  the  parties  to  whom 
:hey  are  alleged  to  be  turning  over  the  proceeds  of  the 
joods  live  in  Chatham.  No  injunction  is  asked  to  pre- 
/ent  them  from  doing  so ;  and  if  asked,  they  would  not 
jc  restrained  from  so  turning  over  the  goods,  because 
:hey  are  entirely  solvent,  and  able  to  respond  for  all  the 
proceeds  so  turned  over. 

So  the  remedy  against  them  is  complete  at  law  in  their 
>wn  county,  and  this  court  has  ruled  that  in  such  a  case 
equity  will*not  move  them  out  of  it.  Discovery  against 
them,  though  asked,  is  unnecessary.  It  can  be  had  as 
well  at  law  as  in  equity.     44  Ga.,  10  ;  58  lb.,  1 1. 

If  the  complainant  wishes  to  recover  from  the  mort- 
gagors the  remainder  of  their  note,  after  exhausting  the 
liability  of  Heard  &  Fulcher  for  their  fraudulent  use  of 
the  transfer  of  the  mortgage,  he  has  a  clear  road  to  the 
desired  end  through  a  court  of  law.  Suit  on  the  note 
will  give  him  a  judgment,  not  only  for  that  part  of  the 
note  secured  by  the  mortgage,  but  for  the  whole  note. 

Whilst  there  is  a  general  charge  of  fraudulent  combina- 
tion made  against  the  Wests,  no  facts  are  clearly  and  dis- 
tinctly alleged  going  to  implicate  them,  and  to  make  them 
responsible  to  complainant.  The  mere  allegation  of 
fraudulent  combination  does  not  amount  to  enough  to  get 
a  decree  against  them,  unless  it  be  strengthened  and  ren- 
dered distinct  and  issuable  by  facts  which  can  be  traversed 
by  plea  or  answer. 

On  the  whole,  it  being  the  burden  the  plaintiff  in  error 
assumes  to  show  error  in  the  court  below  in  the  judgment 
he  would  have  reversed,  and  therefore  to  show  that  there 
is  equity  in  the  bill  which  was  dismissed  by  that  judgment, 
and  as  there  is  no  equity  in  it  if  the  remedy  at  law  be 
complete,  and  if  distinct  and  separate  relief  be  asked 
against  the  different  defendants  on  distinct  claims  and 
difforent  grqunds,  and  if  the  only  beneficial  effect  to  him 
from  the  general  countenance  of  the  bill  to  be  to 
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draw  defendants  against  whom  substantial  relief  is  prayed 
out  of  their  county  by  connecting  with  them,  on  vague 
allegations,  others  against  whom,  to  say  the  least,  no 
specific  relief  could  well  be  had  from  the  facts  alleged,  we 
must  affirm  the  judgment,  and  leave  him  to  his  remedies 
at  law. 

Cited  for  defendant  error:  Story's  Eq.  Plea.,  452, 
443-5,  324,  571;  572,  262,  505,  271  el  scq.;  Code,  ^§3081, 
3172 ;  44  Ga.,  10;  38  lb.,  1 1  ;  45  lb.,  304 ;  63  lb.,  312  ;  59 
lb.,  31,  316;  I  Story's  Eq.  Jur,,74,64c,  64d:  i  Johnson's 
Chan.,  543;  4/S.,  410;  5  Paige  Chan.,  65.        * 

For  plaintiff  in  error:  43  (7«.,  420;  lo  lb.,  116;  59 /<*., 
316;  16  lb.,  541  ;  31  lb.,  385;  \6  lb.,  137;  2j  2b.,i72:  43 
f^'->-  [9;  35  ll>-<  258;  63  lb.,  313  ;  61  lb.,  125  ;  55  lb.,  546; 
46  lb.,  450  ;  Code,  §§3219.  3095- 

Judgment  affirmed. 


FORTSON   VS.    MaTTOX. 


.  The  removal  of  obstructions  from  a  private  way  is  a  matter  tor  the 
decision  of  the  ordinary,  not  the  court  of  ordinary,  and  a  certio- 
rariio  a  decision  on  such  a  matter  will  not  be  dismissed,  because 
exceptions  to  the  decision  were  not  tendered  at  the  time  in  writing. 
The  etrtiorari  falls  under  S4050.  not  S4051.  of  the  Code. 
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Fortaon  vs,  Mattox. 


that  the  private  way  (without  other  description),  not  more 
than  fifteen  feet  wide,  had  been  in  use  by  the  petitioner 
and  worked  by  him  and  his  neighbors  for  thirty  or  forty 
years.  The  evidence  on  behalf  of  the  defendant  con- 
flicted with  this  as  to  the  working  of  the  way.  Excep- 
tions were  filed  to  the  answer,  and  an  amendment  filed  to 
the  eflfect  that  the  ordinary  refused  to  hear  testimony  as 
lo  the  change  of  the  road  over  any  other  land  than  that 
of  Mattox,  and  that  he  ruled  that  the  question  was,  whether 
the  road  was  a  private  way,  as  required  by  law,  and  had 
been  in  use  for  seven  years,  and  declined  to  hear  testi- 
mony as  to  other  ways  being  nearer  and  better  ways  to 
market. 

On  the  hearing  defendant  in  certiorari  moved  to  dis- 
miss it,  because  no  bill  of  exceptions  to  the  decision  of 
the  ordinary  had  been  tendered  under  §4050  of  the  Code. 
The  court  overruled  the  motion,  and  sustained  the  certio- 
rari,  whereupon  Fortson  excepted. 

WORLEY  &  Carlton,  for  plaintifiF  in  error. 

P.  W.  Davis  ;  John  R.  Shannon,  by  L.  E.  Bleckley, 

for  defendant. 

Jackson,  Chief  Justice. 

We  do  not  think  this  certiorari  falls  within  section  4050 
of  the  Code,  but  under  section  4052.  The  jurisdiction  is 
that  of  the  ordinary,  and  not  of  the  court  of  ordinary. 
By  act  of  1872,  p.  60,  sections  737  et  seq.  of  the  Code, 
private  ways  and  the  removal  of  obstructions  thereon  are 
under  the  jurisdiction  of  that  officer,  who,  on  three  days* 
notice,  acts  upon  petitions  to  remove  the  obstructions  as 
ordinary,  and  not  at  regular  terms  of  the  court  as  a  court 
of  ordinary.  His  action  is  that  of  an  inferior  judicatory, 
and  not  of  the  court  of  ordinary  sitting  regularly  and 
Murtituted  to  try  matters  touching  estates,  and  other  mat- 

▼  67—19 
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ters  of  like  character  devolved  upon  courts  ot  probate  of 
wills,  etc. 

The  motion  to  dismiss  the  certiorari,  therefore,  because 
the  exceptions  were  not  in  writing,  taken  at  the  time 
under  section  4050,  was  properly  overruled. 

2.  The  facts  disclosed  in  the  record  by  the  answer  of 
the  ordinary  are  not  sufficient  to  authorize  his  judgment 
thereon,  and  the  court  was  right  in  sending  the  case  back 
for  a  new  hearing  thereon.  Assuming  the  answer  to  be 
true,  and  thus  deciding  the  traverse  in  favor  of  the  de- 
fendant in  certiorari,  it  does  not  appear  in  what  state  or 
county  the  road  was  located,  nor  where  it  began  and  ter- 
minated, nor  what  sort  of  way  it  was,  nor  what  obstruc- 
tion, and  how  it  impeded  the  use  of  the  road.  No  court 
would  be  authorized  to  found  a  judgment  on  .le  total 
want  of  evidence  on  these  vital  facts,  and  the  cause  ought 
to  be  tried  again,  the  judgment  being  without  evidence, 
and  therefore  contrary  to  law. 

Judgment  affirmed. 


MlLLEN  et  al.,  by  next  friend,  vs.  GuERRARD,  trustee,  et  al. 

I.  Where  a  will  left  certain  railroad  stock  in  trust,  providing  that  (he 
income  should  be  paid  to  a  life  tenant,  with  remainder  over,  divi- 
dends,  whether  in  cash  or  in  certificates  of  indebtedness,  are  a 
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About  the  first  of  June,  1881,  the  directors  of  the  Cen- 
tral Railroad  passed  the  following  preamble  and  resolu- 
tions : 

"Wherbajs,  the  great  depression  in  all  business  throughout  the 
cioantry,  from  the  year  1873  to  1877.  caused  so  large  a  failing  off  in 
the  receipts  of  the  Central  Railroad  and  Banking  Company  of  Georgia 
as  to  render  it  necessary  to  withhold  for  the  time  all  dividends  from 
^e  stockholders,  in  order  to  liquidate  outstanding  indebtedness,  and 
to  make  such  betterments  as  a  revival  of  business  would  certainly  de- 
mand; and 

"  Whereas,  renewed  prosperity  and  strict  economy  in  the  manage- 
xnent  of  the  company's  affairs  and  the  use  of  profits  withheld  have 
^ded  to  these  betterments,  consisting  of  many  miles  of  connecting 
roads  built  and  purchased,  the  substitution  of  steel  for  iron  rails,  the 
purchase  of  many  engines  and  cars,  the  establishment  of  efficient 
lines  of  steamships  to  northern  ports,  with  the  requisite  wharves,  sheds, 
^xtton  presses  and  warehouses,  which  have  added  much  to  the  value 
C3f  the  company's  property,  by  enlarging  its  working  capacity,  and  by 
^ving  increased  facilities  to  the  public,  as  well  as  much  economy  in 
^be  execution  of  all  business  connected  with  the  road ;  and 

"  Whereas,  the  stockholders  have  had  nothing  to  represent  their 
dividends  and  incomes  thus  withheld  and  appropriated;  therefore, 
^Dc  it 

"Resolved,  That  certificates  of  mdebtedness  be  issued,  bearing  date 
^uly  1st,  1881,  to  the  holders  of  stock  this  day  of  the  Central  Railroad 
■^uid  Banking  Company,  at  the  rate  of  (40.00  per  share,  and  to  the 
holders  of  stock  of  the  Southwestern  Railroad  at  the  rate  of  $32.00 
S)er  share ;  the  said  certificates  to  be  payable  in  the  currency  of  the 
XJnited  States,  at  such  time  as  may  be  determined  on  by  the  board  of 
directors  of  this  company.    But  no  certificates  shall  be  called  in  for 
payment  until  July,  1891.    Interest  at  the  rate  of  six  per  cent,  per  an- 
^om  shall  be  paid  on  the  certificates  of  indebtedness,  on  the  ist  day  of 
January  and  July  of  each  year,  until  the  date  fixed  for  their  redemp- 
tion ;  and  notice  of  such  intention  to  pay  shall  first  be  published  in 
one  or  more  of  the  public  gazettes  in  Savannah,  Georgia,  three  months 
in  advance  of  date  fixed  for  such  payment. 

"Resolved^  That  the  certificates  of  indebtedness  shall  be  for  $  100.00 
and  the  multiples  thereof,  and  when  any  number  of  shares  shall  pro- 
duce a  fraction,  that  the  fraction  be  paid  in  cash,  or,  if  the  stockholder 
desires,  he  shall  have  the  privilege  of  adding  to  the  fraction  a  sum  of 
money  sufficient  to  make  $100.00,  and  receive  a  certificate  therefor. 
**Res0iu^,  That  the  certificate  of  indebtedness  shall  pass  only  by 
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transfer  on  the  books  of  the  company,  and  that  the  cashier  have  pre- 
pared the  necessary  books,  and  that  the  transfer  books  be  closed  dur- 
irg  the  months  of  June  and  December  each  year,  to  prepare  for  the 
payment  of  interest  due  thereon." 

Early  in  the  same  month  {June,  1881,)  the  following 
notices  were  published  in  the  daily  papers  of  the  city  of 
Savannah : 

"notice  to  stockholders. 

"Southwestern  Railroad  Company, 

"Macon,  Ga.,  June  4th,  1881, 

"  Dividend  No.  53,  of  three  dollars  and  fifty  cents  per  share,  has 
been  declared,  and  will  be  paid  the  stockholders  of  this  company  on 
and  after  the  twentieth  instant.  Stockholders  receiving  their  dividends 
in  Macon  will  be  paid  at  the  Central  Georgia  Bank  in  this  city ;  those 
at  Savannah,  at  the  Central  Railroad  Bank  of  that  city. 

"Also,  a  dividend  of  ihiriy-two  dollars  per  share  in  certificates  of 
indebtedness,  dated  July  ist,  i88r,  has  been  de:lared  by  the  directors 
of  the  Central  Railroad  and  Banking  Company  to  the  stockholders  of 
this  company,  payable,  at  the  option  of  said  company,  after  July.  1891, 
and  bearing  interest  at  six  per  cent,  per  annum  until  paid. 

"  Certificates  will  be  issued  in  multiples  of  one  hundred  dollars ; 
fractions  paid  in  cash,  or  the  stockholder  can  add  to  his  fraction  money 
enough  to  make  one  hundred  dollars,  and  receive  a  certificate. 

"  Notice  will  be  ^ven  hereafter  of  the  time  when  those  certificates 
will  be  ready  for  delivery.  W.  S.  BraNtly. 

Secretary  and  Treasurer." 


DIVIDEND  notice. 
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Millen  ei  a/,^  by  next  frieod,  vs.  Guerrard,  trustee,  et  ai. 

In  accordance  with  these  resolutions  and  notices,  John 
M.  Guerrard,  as  trustee  under  the  will  of  testatrix,  drew 
From  the  Southwestern  Railroad  stock  $399.00,  cash  divi- 
dend, and  from  the  Central  Railroad  stock  $160.00,  cash 
dividend,  and  from  the  Central  Railroad  and  Banking 
Company,  on  account  of  the  stock  in  both  of  said  roads, 
certificates  of  indebtedness  as  follows :  One  for  sixteen 
hundred  dollars  ($1,600.00),  being  40  per  cent,  on  40 
shares  of  Central  Railroad  stock,  and  one  for  thirty-six 
hundred  dollars  ($3,600.00),  and  $48.00  in  cash,  being  32 
per  cent,  on  1 14  shares  of  Southwestern  Railroad  stock, 
being,  in  all,  five  thousand  two  hundred  dollars  ($5,200.00) 
in  said  certificates  of  indebtedness,  and  $48.00,  fractional 
part  of  said  scrip  dividend,  paid  in  cash. 

The  form  of  the  certificates  of  indebtedness  was  as 
follows : 

"  No.  429.  $  1 ,6oo.cx>. 

"CERTIFICATE  OF   INDEBTEDNESS. 

This  certifies  that  the  Central  Railroad  and  Banking  Company,  of 
Georgia,  b  indebted  to  John  M.  Guerrard.  trustee  under  will  of  Cor- 
nelia M.  Millen,  in  the  sum  of  sixteen  hundred  dollars,  payable  at  the 
office  of  the  company  at  any  time  after  the  first  day  of  July,  eighteen 
hundred  and  ninety-one.  on  givinsr  three  months'  notice  of  its  inten- 
tion to  pay  in  one  or  more  of  the  public  gazettes  published  in  Savan- 
naij,  Georgia,  which  sum  shall  bear  interest  at  the  rate  of  six  per 
centum  per  annum,  payable  semi-annually  on  the  first  day  of  January 
and  July  in  each  year,  until  the  expiration  of  the  three  months'  notice 
for  the  payment  of  the  principal  sum,  when  the  interest  shall  cease. 

This  certificate  of  indebtedness  may  be  transferred  in  multiples  of 
one  hundred  dollars  on  the  books  of  the  company  at  any  time  (except 
during  the  months  of  June  afid  December  of  each  year)  by  the  party 
in  whose  name  it  is  registered,  in  person,  or  by  attorney  duly  author- 
ized for  that  purpose. 

No  certificate  will  be  issued  for  less  than  one  hundred  dollars. 

Wm.  M.  Wadlev,  Presidmt, 
T.  M.  Cunningham,  Cashier. 

Savannah,  Georgia,  July  jst,  1881, 

A  bill  was  filed  by  the  children  of  George  R.  Millen, 
the  life    usee,  who  were  the   remaindermen  utvdet  \.\v^ 
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will  of  Cornelia  M.  MiUen,  the  substance  of  which  is 
stated  in  the  decision.  They  alleged  the  facts  stated 
above,  claimed  the  certificates  of  indebtedness  as  part  of 
the  remainder,  charged  that  the  trustee  was  about  to 
transfer  them  to  the  life  tenant,  and  prayed  injunction  to 
restrain  him  from  so  doing,  and  that  they  be  decreed  to 
be  entitled  thereto. 

The  trustee  answered,  praying  direction,  and  the  life 
usee  answered,  claiming  the  right  to  the  certificates. 

The  chancellor  held  the  life  tenant  entitled  to  the  prop- 
erty, and  refused  the  injunction.  Complainants  thereup- 
on excepted. 

William  D.  Harden,  for  plaintiffs  in  error. 

G.  C.  Whatley;  a.  R.  Lawton;  Cunningham  & 
Lawton;  W.  S.  BasingER,  for  defendants. 

Jackson,  Chief  Justice. 

Certain  shares  of  Central  and  Southwestern  Railroad 
stock  were  left  by  the  will  of  Mrs.  Millen  to  Guerrard,  in 
trust  for  George  R.  Millen  and  his  children,  the  income 
to  be  paid  to  Millen  during  life  and  remainder  to  his  chil- 
dren, with  contingent  remainder  over  in  the  event  of  their 


L 
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MUlen  ei  a/.^  by  next  friend,  vs.  Guerrard,  trustee,  #/  ml, 

n  o  part  of  thfe  corpus.    They  do  not  increase  the  shares  one 

iota,  nor  could  these  dividends  have  been  so  applied  by  the 

cii  rectors  as  to  add  to  the  corpus,  that  is  to  increase  the 

stock,  because  the  limit  upon  the  number  of  shares  al- 

i^i^wed  the  company  by  its  charter  is  exhausted.    These 

£vidends  could  not  be  so  used  as  to  increase  the  corpus, 

xid  hence  the  directors  declared  the  dividends,  and  gave 

em  to  the  stockholders  as  dividends,  and  not  as  corpus. 

What  did  the  testatrix  mean  when  she  gave  to  George 

.  Millen  for  life  the  income  of  this  stock?     Most  clearly 

e  meant  the  dividends  declared  by  the  directors,  for 

^ere  is — there  can  be — no  income  from  the  stock  of  a 

ilroad  company,  except  the  dividends  declared  thereon. 

or  does  the  testatrix  limit  the  amount  or  value  of  this 

^  ^comc  to  be  enjoyed  for  life  by  the  life  tenant.     It  mat- 

'^^  ^rs  not  how  little  or  how  large  the  dividend  declared,  it 

income  from  the  stock,  and  it  goes  to  the  life  tenant.- 

o  matter  in  what  it  be  declared,  whether  in  cash  or  in 

ends,  no  matter  whether  it  be  the  accumulation  of  years 

r  of  one  year,  if  it  be  the  income  from  the  stock,  and 

ot  the  corpus,  the  stock  itself,  by  the  terms  of  the  will, 

^^^hich  is  the  law  of  this  case,  it  goes  to  the  life  tenant. 

^Jo  matter  what,  therefore,  may  be  the  law  in  respect  to 

^c^ases  generally  which  may  arise  under  this  action  of  the 

directors  of  the  Central  Railroad  Company,  in  this  case, 

Xmder  this  will,  these  dividends,  in  the  shape   of  these 

interest-bearing  certificates,  are  income,  and  not  corpus, 

^nd  go  to  the  life  tenant,  and  not  to  the  remaindermen. 

2.  But  suppose  that  the  will  be  not  in  the  case,  and 

that  by  any  sort  of  deed  or  instrument  of  conveyance 

this  stock  were  the  property  of  one  for  life  and  of  others 

in   remainder,  where  would  these  dividends  go — whose 

property  would  they  then  be  ? 

That  question  will  turn  on  the  resolutions  of  the  direc- 
tors and  the  Code  of  this  state,  that  is  upon  the  true 
meaning  and  construction  of  those  resolutions  and  of 
section  2256  of  the  Code. 
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The  resolutions  show  that  dividends  due  these  shares 
of  stock  had  been  "withheld"  (or  past  years,  that  the 
owners  of  the  stock  had  not  received  anything  "  to  rep- 
resent their  dividends  and  income  thus  withheld,"  and 
that  therefore  these  certificates  of  indebtedness  arc  issued. 
Clearly,  therefore,  these  certificates  represent,  as  declared 
on  the  face  of  the  preamble  and  resolutions,  past  divi- 
dends withheld,  ano  arc  declared  in  lieu  of  those  divi- 
dends and  that  income  from  this  stock  which  were  with- 
held. It  is  as  much  as  to  say  that  the  income  from  this 
stock  was  made  in  certain  years,  but  not  declared  in  those 
years  for  priidential  reasons.  Those  reasons  do  not  now 
exist.  Therefore  this,  the  income  of  those  years,  v?ill  be 
declared  as  dividends  now  and  be  paid  now.  Suppose  it 
had  been  declared  in  cash,  would  there  be  a  doubt  that 
the  cash  would  be  the  money  of  the  life  tenant?  We 
think  not.  Suppose  it  had  been  declared  in  bonds  on 
other  persons,  on  the  state,  or  the  United  Stales,  or  a 
city,  or  other  railroad  corporation,  would  it  not  go  just  as 
cash  would  have  gone?  Most  certainly  it  seems  to  us. 
What  difference,  then,  can  it  make  if  the  company  gave 
its  own  bonds  or  evidences  of  debt  as  dividends  repre- 
senting past  income?  Nor.e  logically,  so  far  as  we  can 
discern  it. 

The  directors  thus  calling  these  certificates  of  indebted- 
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or  are  they  the  natural  increase  of  the  property,  in  the 
sense  of  this  statute  ?  We  take  it  that  the  words,  *'  nat- 
ural increase "  are  used  in  antithesis  to  the  subsequent 
words,  **  extraordin-iry  accumulation,*'  and  they  mean  the 
ordinary  accumulation  of  the  property,  that  is,  in  case  of 
stock,  the  ordinary  increase  of  its  value  by  larger  divi- 
dends declared,  whereby  it  may  be  worth  much  more  in 
the  income  of  the  holder  from  it,  goes  to  the  life  tenant ; 
but  any  extraordinary  increase  or  accumulation,  by  dona- 
tion, or  grant  from  the  state  of  lands  or  other  outside 
property,  will  go  to  the  remaindermen.  That  property 
thus  accumulated,  not  from  the  ordinary  use  of  the  means 
of  the  company,  but  from  extraordinary  outside  accumu- 
lations attaching  to  the  former  means  or  corpus  of  the 
company  and  adding  to  that  corpus  or  those  means,  as- 
similates with  that,  becomes  part  of  it,  makes  it  larger 
and  productive  of  more  fruit,  and  cannot  be  cut  off  by 
the  life  tenant,  but  must  stand  tied  to  the  corpus,  and  with 
the  corpus  pass  to  the  remaindermen. 

But  really  dividends  are  the  ordinary,  the  natural,  the 
Only  natural  income  or  increase  of  this  sort  of  property. 
There  can  be  no  natural  birth  from  this  parent,  except 
dividends  be  born  of  her  (vomb.  Railroad  stock  produces 
^hat  naturally,  in  the  very  order  of  its  creation,  according 
to  the  very  law  of  its  existence,  breathed  into  it  by  the 
legislature  when  it  became  a  living  entity.  Its  maker 
then  said  to  it :  **  Be  fruitful  and  multiply  dividends." 
So  that,  according  to  its  organic  nature,  it  makes  and  dis- 
tributes dividends,  and  their  birth  is  no  more  extraordi- 
nary than  that  of  a  child  from  healthy  parents,  and  the 
issue  of  large  dividends  no  more  extraordinary  or  unnat- 
Xiral  than  the  birth  of  twins.  We  think,  therefore,  that 
these  terms,  natural  and  extraordinary,  are  not  in  the  way 
of  carrying  into  effect  the  intention  of  the  testatrix  and 
of  the  directors.  (It  is  proper  to  remark  that  the  in- 
crease of  a  mother  who  was  a  slave  was  made  an  exception 
%o  this  rule  in  the  Code  and  under  the  old  law.) 


* 
f 
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Nor  are  the  words,  "  such  as  issue  of  new  stock  upon 
the  share  of  an  incorporated  or  joint  stock  company." 
They  are  a  mere  illustration  of  extraordinary  accumula- 
tions. It,  the  issue  of  new  stock,  is  not  an  ordinary  in- 
crease; it  is  not  a  natural  increase.  In  this  case  it  would 
have  been  very  unnatural,  because  the  law  of  the  creation 
of  this  corporation  prohibited  this  issue.  The  corpora- 
tion must  receive  new  powers  from  its  maker  before  it 
could  do  this  extraordinary,  and  as  it  now  stands  char- 
tered, wholly  unnatural  and  illegal  thing.  It  could  not 
produce  new  stock,  but  it  could  declare  any  number  and 
amount  of  dividends. 

Besides  the  corpus  of  this  property  is  the  shares  of  this 
stock.  The  only  way  to  accumulate  on  this  corpus  is  to 
increase  these  shares.  If  this  corporation  had  possessed 
the  power  to  do  so,  and  had  carried  out  that  power,  then 
the  new  stock  would  have  assimilated  to  the  old,  become 
part  and  parcel  of  the  corpus,  and  could  not  have  been 
severed  from  it  by  the  life  tenant,  but  by  the  Code  it 
would  have  gone  over  to  the  remaindermen. 

Nor  do  we  see  any  other  possible  way  of  adding  to  this 
corpus  the  old  stock,  except  the  issue  of  new  stock.  That 
is  the  only  thing  that  can  accumulate  in  kind  on  it  and 
assimilate  and  become  corporate  with  it.  Bonds  of  the 
company,  or  promissory  notes  of  it,  or  certificates  of  in- 
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^esey,  800 ;  10  Ib,y  185  ;  13  Ib.y  363  ;  14  /&.,  66 ;  i  McClelL, 

S27;  7  Sim.,  634;  15  /&.,  473;  16  /J.,  163;  5   Eng.  Law 

and  Eq.,   164;  31   Beav.,  280;  5  Eq.  Cas.,  238;  6  Allen, 

^74;  12  /^.,  359;  99  Mass.,  loi ;  loi  /&,  571;  102  Ib.y 

542;  18  Barb.,  646;  30  lb.,  617  \  28  Penn.,  368;  83  Jb.^ 

'^36;  64  7^.,  256;  II   Leigh.,  595.     These  cases,  collated 

^ith  much  care,  make  a  very  useful  and  instructive  his- 

^OTy  in  chronological  order  from  1799  to  1868  of  the  Eng- 

'^sh,  Massachusetts  and  New  York  decisions  on  the  general 

Question  of  the  respective  rights  of  the  life  tenant  and 

''^•^aindermen  to  the  increase  of  property. 

3  xidgment  affirmed. 


Walsh  vs.  The  City  Council  of  Augusta. 

onstniiag  article  VII,  section  VII,  paragraph  I  of  the  constitution 

f  1877  as  a  whole,  and  in  the  light  of  other  sections  in  pari  ma- 

'^ria  it  limited  the  increase  of  indebtedness  beyond  seven  per  cent 

n  the  value  of  taxable  property  as  well  in  cases  of  cities  which 

already  reached  that  limit  as  of  those  which  had  not  done  so. 

^nthe  former  case,  debts  beyond  that  limit  could  not  be  annulled, 

^ut  further  increase  could  be  restrained ;  in  the  latter  case,  a  limit 

^x>uld  be  put  upon  debts  to  be  created  in  future. 

^  The  cardinal  rule  for  construing  remedial  laws,  whether  statutory 

^>r  constitutional,  is  to  have  regard  to  the  old  law,  the  mischief  and 

The  remedy. 

^  construed,  and  in  the  light  of  kindred  sections,  the  effect  of  ar- 
ticle VII,  section  VII,  paragraph  I,  of  the  constitution  of  1877,  is 
as  follows :  The  debt  of  no  city  or  town,  under  existing  laws  or 
charters,  can  exceed  seven  per  cent  on  the  taxable  property  therein ; 
no  new  debt  up  to  that  limit  can  be  created  without  a  vote  of  two- 
thirds  of  the  qualified  voters  thereof,  and  without  provision  being 
made  by  taxation  for  the  payment  of  principal  and  interest,  and  if 
a  bonded  debt,  without  provision  for  such  payment  within  thirty 
years ;  no  municipality  whose  debt  when  the  constitution  was 
adopted  exceeded  seven  per  cent,  on  taxable  property  can  incur  more 
debt  (certainly  not  till  the  old  debt  is  paid  or  reduced);  but  one 
•  whose  debt  was  not  in  excess  of  seven  per  cent  may,  under  a  spe- 
cial act^  and  by  a  vote  of  two-thirds  of  its  voters,  increase  its  debt 
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to  ten  per  cent,  provision  being  made  [or  payment ;  none  can  g 

beyond  that  limit. 
(ii.)  The  exception  "in  this  constitution  provided  for,"  probably  n 

ferred  to  the  common  school  system,  certainly  not  to  the  improvt 

ment  of  drainage  and  increase  of  water  supply. 
3.  The  constitution  as  enrolled,  published  and  raiilied  by  the  peopli 

is  the  organic  law  of  this  state.     If  verbal  changes   were   made   i 

it  after  it  was  reported  by  the  cotnmittee  of  revision,  Ihey  mu. 

be  presumed  to  have  been  auchoriied  by  the  convention,  the  pul 

lished  proceedings  showing  that  verbal  changes  were  made  of  whic 

DO  SDccial  note  was  taken. 
A.  The  value  of  property  owned  by  a  city  outside  of  the  taxable  prop 

crty  of  her  citizens  cannot  be  deducted  from  its  aggregate  indcbi 

edness  so  as  to  reduce  the  amount  thereof  in  applying  the  consli 

tutional  limit  on  its  debts. 

Municipal  Corporations,  Constitutional  Law.  Tax 
Debtor  and  Creditor,  Before  Judge  Snead.  Richmoni 
County.     At  Chambers.     September  i/th,  1881. 

Walsh,  an  owner  of  real  estate  and  a  tax-payer,  filei 
his  bill  against  the  city  council  of  Augusta  to  enjoin  th 
issuing  of  jl4O0,0O0.oo  of  bonds  which  they  purposed  t 
issue.  The  bill  alleged,  in  brief,  as  follows :  At  the  tim 
of  the  adoption  of  the  constitution  of  1877,  the  taxabl 
property  in  the  city  of  Augusta  was  $14,907,513.00,  am 
its  bonded  debt  was  Ss.o/o.ooo-oo,  and  this  ratio  has  no 
materiallv    <.1i.ui-l>>1    since.       Tlio    board    of    hcilth    cor 


SEPTEMBER  TERM,  1881.  295 

Walrii  «r.  The  Chy  Conncil  of  Augusta. 


jhowing  the  number  of  voters  in  the  city  to  be  1,163. 
Injunction  was  prayed. 

The  answer  denied  none  of  the  material  facts  stated 
ibove,  except  that  the  necessary  majority  was  not  had  at 
:he  election  ;  it  alleged  that  a  full  and  fair  opportunity  to 
/ote  was  given.  It  admitted  that  at  the  time  of  the  ad- 
option  of  the  constitution  of  1877  the  bonded  debt  was 
(2,034,009.00  and  the  taxable  property  less  than  $1 5,000,' 
300.00.  and  that  this  ratio  had  not  been  materially  altered. 
It  set  up  certain  deductions  to  be  made  from  the  indebt* 
^ness  on  account  of  redeemed  bonds  and  cash  on  hand ; 
t  also  set  up  that  the  city  owned  property  subject  to  levy 
md  sale  outside  of  that  essential  for  municipal  purposes, 
mounting  in  value  to  $2,366,000.00,  and  that  at  the  date 
>f  the  adoption  of  the  constitution  such  property 
mounted  to  $1,867,500.00  in  value.     This  it  claimed  as 

reduction  in  making  a  statement  of  its  debts.  Defend* 
nts  also  denied  the  right  of  complainant  to  go  behind 
he  election,  the  action  of  the  board  of  health  and  of 
ouncil  in  determining  the  pre-requisites  for  the  issuing  of 
^onds ;  and  set  up  that  since  the  constitution  of  1877  the 
ity  of  Augusta  had  not  incurred  any  new  debt  which 
ncreased  its  debt  since  that  time  to  seven  per  cent  of  the 
Lssessed  value  of  taxable  property  therein. 

The  chancellor  refused  an  injunction,  and  complainant 
excepted. 

In  argument  in  the  supreme  court  it  was  urged  that  a 
rhange  had  been  made  in  article  VII,  section  VII,  para- 
^aph*  I  of  the  constitution  of  1877,  between  the  time  of 
its  adoption  as  a  paragraph  and  the  adoption  of  the  con- 
stitution as  a  whole,  in  this :  that  when  adopted  as  a  par- 
agraph it  read,  *  ♦  ♦  «« but  any  city,  the  debt  of  which, 
shall  exceed  seven  per  centum,"  etc.,  while  the  constitu- 
tion as  published,  says,  "  but  any  city,  the  debt  of  which 
does  not  exceed,"  etc. 

W.  W.  Montgomery  ;  S.  F.  Webb  ;  M.  P.  Carroll, 
inr  plaintiff  in  error. 
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Width  M.  Th«  City  Cnupcil  of  AuguM.  ""  " 

H.  CLAV  Foster;  Frank  H.  Miller;  J.  S.  &  \\-i 
T.  Davidson,  for  defendants. 

Jackson,  Chief  Justice. 

1,2.  The  controlling  question  made  by  this  record  ^ 
volves  the  construction  of  the  first  paragraph  of  the  s^^^ 
enth  section  of  the  seventh  article  of  the  const itutic^^^ 
which  is  in  the  following  words: 

"  The  debt  hereafter  incurred  by  any  county,  municipal  corporatS" 
or  political  division  of  this  state,  except  as  in  this  constitution  proviiV  ■* 
for,  shall  never  exceed  seven  per  centum  of  the  assessed  value  of     ^ 
the  taxable  property  therein,  and  no  such  county,  municipality  or  «J^ 
vision  shall  incur  any  new  debt,  except  for  a  temporary  loan  or  loa.*^ 
to  supply  casual  de6ciencies  of  revenue,  not  to  exceed  one-filth  of  an^ 
per  centum  of  the  assessed  value  of  taxable  property  therein,  without 
theassent  of  two-lbirds  of  the  qualified  voters  thereof,  at  an  election   * 
for  that  purpose,  to  be  held  as  may  be  prescri>>ed  by  law  ;  but  any 
city,  the  debt  of  which  does  not  exceed  seven  per  centum  of  the  as- 
sessed value  of  the  property  at  the  time  of  the  adoption  of  ibis  con- 
stitution, may  be  authorised  by  law  to  increase,  at  any  time,  the 
amount  of  said  debt  three  per  centum  upon  such  assessed  valuation." 

The  city  of  Augusta  is  indebted  some  fourteen  per 
centum  upon  her  taxable  property,  and  was  so  indebted 
at  the  time  of  the  adoption  of  the  constitution.  On  the 
recommendation  of  her  board  of  health,  an  ordinance  was 
passed  providing  for  the  issue  of  bonds  to  the  amount  of 
four  hundred  thousand   dollars,  to   pay  for  a  system  of 
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IS  an  old  debt,  contracted  prior  to  the  date  of  the  consti- 
tution,  this  new  debt  proposed  to  be  levied  is  not  within 
the  prohibition  of  the  constitution.  In  order  to  arrive  at 
the  true  construction  of  all  statute  law,  whether  organic 
and  fundamental,  or  legislative,  the  cardinal  rule,  if  there 
be  ambiguity  in  the  words,  is  to  consider  the  old  law,  the 
mischief  or  evil,  and  the  remedy.  The  rule  is  taken  by 
us  trom  the  English  law,  and  of  course  applies  to  funda- 
mental or  organic  legislation  ;  for  the  acts  of  parliament 
in  that  country  are  supreme,  and  laws  emanating  from 
the  legislature  of  England  are  fundamental.  The  rule 
has  its  application  to  statutes  of  all  sorts,  whether  the 
ukase  of  absolutism,  the  fundamental  utterances  of  the 
people  assembled  in  convention  to  ordain  a  written  con- 
stitution, the  acts  of  a  legislative  assembly  limited  by 
that  written  constitution,  or  the  ordinances  of  a  munici- 
pality controlled  by  the  limitations  of  the  legislative 
power  which  gave  it  being,  or  the  by-laws  of  an  ordinary 
corporation,  because  the  basis  on  which  this  universal 
rule  of  construction  reposes  is  good  sense  and  sound 
reason.  Whosoever  may  be  the  law-maker,  naturally  he 
will  examine  the  old  law  to  see  what  evil  existed  therein, 
and  he  will  frame  the  new  enactment  to  guard  against 
that  evil  for  the  future. 

It  is  conceded  by  every  one  who  reads  this  paragraph 
of  the  constitution  of  1877  that  the  construction  of  it 
from  its  mere  words  is  somewhat  difficult.  The  difficulty 
arises  from  the  use  of  the  words,  "  the  debt  hereafter  in- 
curted  "  by  any  municipality  "  shall  never  exceed  seven 
per  centum  of  the  assessed  value  of  all  the  taxable  prop- 
erty therein."  "  Hereafter  incurred  **  would  seem  to  fix 
the  meaning  as  having  reference  to  no  debt  at  all  thereto* 
fore  incurred  ;  but  the  latter  part  of  the  paragraph  ex- 
pressly limits  any  city,  whose  debt,  at  the  time  of  its 
adoption,  does  not  exceed  seven  per  centum,  from  incur- 
ring an  additional  debt  of  more  than  three  per  centum 
tfaereon,  but  enables  it  to  do  so  by  legislative  grant  of 
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power  therefor,  thereby  by  the  strongest  implication  deny- 
ing any  city,  whose  debt  did,  at  the  time  the  constitution 
was  adopted,  exceed  seven  per  centum  on  its  taxable 
property,  from  increasing  its  debt  at  all,  even  though  it 
procured  legislative  authority  to  increase  it.  And  then 
the  middle  of  the  paragraph  throws  additional  trouble  in 
the  way  of  a  clear  interpretation  of  the  entire  paragraph 
by  prohibiting  any  city  from  incurring  any  new  debt  at 
all,  except  to  the  extent  of  one-fifth  of  one  per  centum, 
and  that  limited  to  the  single  purpose  of  supplying  "  cas- 
ual deficiencies  of  revenue,"  without  the  assent  of  two- 
thirds  of  its  qualified  voters.  So  that,  construing  the 
whole  paragraph  together  by  the  words  used  therein,  the 
meaning  thereof  is  not  as  clear  as  it  might  have  been 
made.  To  give  it,  therefore,  a  rational  construction,  we 
must  have  recourse  to  the  cardinal  rule  above  recited. 

What  was  the  old  law?  It  was  the  constitution  of  1868. 
To  revise  that  fundamental  law,  and  ordain  a  new  one, 
wherein  it  was  evil,  is  the  purpose  which  the  legislature 
had  in  view  when  it  called  together  the  people  in  conven- 
tion, in  1877.  That  purpose  appears  on  the  face  of  the 
legislative  call.     Acts  of  1877,  p.  26. 

When  that  body  assembled,  inasmuch  as  it  represented 
the  people  in  their  sovereign  capacity,  the  legislative  call 
could  not  limit  the  sovereign's  power,  and  the  representa- 
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^?a>irt St  his  will  was  made  to  contribute  to  any  work  of 
internal  improvement  unless  sanctioned  by  the  vote  of  a 
"^^jority  of  the  qualified  voters  of  the  city  at  an  election 
^^^dL  for  that  purpose.  Art.  3,  Sec.  6,  Par.  4,  Code,  §5067. 
Beyond  this  restriction,  there  was  no  limit  on  the  power 
^*  ^  municipality  to  tax  her  citizens  or  to  incur  debts  if 
^^^l^orized  to  do  so  by  the  general  assembly.  Such  was 
tl^e   old  organic  law,  the  constitution  of  1868. 

^^^liat  was  the  evil?  It  was  the  evil  attendant  upon  all 
P^^F>le  who  handle  money  not  their  own.  The  cities  of 
tile  -  state  incurred  a  very  heavy  indebtedness — some  of 

^*">^  became  insolvent.    To  levy  taxes  enough  to  pay 

^*^r\  would  work  the  ruin  of  the  citizens  and  blight  the 

P^^^^IDerity  of  the  city.     Not  to  levy  and  pay  them  would 

^   ^o  destroy  credit  and  soil  honor.     The  cities  are  the 

''^^ies  of  the  body  politic.     With  them  destroyed  or 

'^Sg^ish,  the  heart,  the  very  life,  of  the  republic  would 

^^^^  to  beat  or  pulsate  with  a  feeble  supply  of  vital  fluid. 

^   '^liat  in  their  health  is  involved  that  of  the  entire  com- 

^^■^Avealth,  and  to  suffer  their  honor  to  be  tarnished  is  to 

*  *  ^  hat  of  the  state.  Therefore,  the  strong  language  used 
^  ^liis  court  in  64  Ga.,  286  and  498,  in  respect  to  the  evils 
^ 'siting  from  this  unlimited  power  to  incur  city  indebt- 

'^^ss  with  only  the  slight  check  of  the  sanction  of  a 

**J  c>rity  of  the  voters,  without  regard  to  their  property 

*  *^  tclligence,  is  sober  though  figurative — it  is  stem  truth 

.    ^      no  flight  of  fancy.     One  of  the  largest  cities  of  a 

^^r  state  actually  surrendered  her  franchises  and  ceased 

^e  corporate,  because  of  the  extravagant  debts  her 

,    ^*> critics  had  incurred,  and  her  total  inability  to  meet 

^""■^  ;  and  one  of  our  own  was  almost  in  the  throes  of 


because  of  the  burden  under  which  she  staggered. 
V>  stop  this  tide  of  evil,  which  always  swells  in  the 
of  prosperity  and  peace  rather  than  in  the  storm  of 
rr^^'^^rse  weather,  when  all  eyes  are  watching  the  danger, 
^^    framers  of  the  constitution  of  1877  inserted  this  par- 
aph and  the  succeeding  paragraph  of  this  section ;  and 
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reading  them  in  the  light  of  the  old  constitution,  the 
mischief  and  the  remedy,  we  think  the  meaning  will  be- 
■come  apparent,  despite  the  confusion  which  arises  from 
the  inaccurate  use  of  words. 

The  framers  of  it  could  not  extinguish  pa^t  indebted- 
ness of  cities.  The  constitution  of  the  United  States 
prohibited  their  doing  so,  because  the  obligation  of  con- 
tracts would  be  destroyed.  But  they  did  everything  else 
which  they  had  power  to  do  to  stay  this  tide  and  keep 
Georgia  above  its  flood.  They  prohibited  all  cities  from 
making  any  new  debt,  unless  sanctioned  by  two-thirds,  in- 
stead of  a  majority,  of  the  voters,  except  small  loans  to 
supply  casual  deficiencies  of  revenue,  not  to  exceed  one- 
fifth  of  one  per  centum  upon  the  taxable  property  there- 
of. They,  then,  even  with  this  sanction  of  two-thirds  of 
the  citizens  to  a  new  debt,  required  a  provision  for  the 
payment  of  this  debt  by  the  assessment  and  collection  of 
an  annual  tax  sufficient  to  pay  the  principal  and  interest 
of  the  debt  within  thirty  years.  Par.  2,  Sec.  7,  Sup.  to 
Code,  §67 1. 

Thus  determined  to  preserve  the  honor  and  credit  of 
the  state  by  preserving  that  of  her  mitior  governments, 
the  framers  of  the  constitution  of  1S77  inserted  these 
checks  on  new  debts  of  cities.  First,  two-thirds  must 
vote  them,  and  secondly,  preparation  must  be  made  by 
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tli^lr  authorities  to  incur  debts  and  lay  the  burden  on  gen- 

^r^^tions  to  come.    Therefore  the  first  paragraph  of  sec- 

^*c>x-^  7  provides  that  "the  debt  hereafter  incurred  "  shall 

'^^'x^^r  exceed  seven  per  centum  upon  their  taxable  prop- 

',  "  except  as  in  this  constitution  provided  for,''  which 

iption  possibly  may  have  reference  to  the  provisions 

^'^    ^«"^gard  to  the  establishment  of  schools  for  elementary 

ruction,  authorized  in  the   second  paragraph  of  the 

section  of  article  seven,  and  the  first  paragraph  of  the 

^^^'-^  x^h  section  of  article  eight ;  though  those  provisions  ap- 

to  the  power  of  taxation  rather  than  that  of  incurring 

:s,  or  more  probably  to  the  latter  part  of  the  para- 

under  consideration,  which  allows  an  increase  of 

^^e  per  cent,  to  a  certain  class  of  cities  under  legislative 

"^liority  and  sanction. 

-e  that  as  it  may,  it  is  clear  that  debts  incurred  for 

purposes  as  that  for  which  this  new  debt  of  Augusta 

roposed  to  be  made,  in  addition  to  what  she  now  owes, 

not  elsewhere  provided  for  in  the  constitution,  and 

"efore  if  the  words  "  hereafter  incurred  "  embrace  the 

_:  of  Augusta  with  the  proposed  increase  of  a  debt  of 

^^^-*  rteen  per  centum,  incurred  prior  to  the  date  of  the 

^^stitution,  it  would  be  repugnant  to  this  paragraph. 

I^or  such  a  purpose  as  drainage,  sewerage  and  water 

I>ply,  no  debt,  incurred  after  the  constitution  of  1877 

^^me  operative,  could  exceed  seven  per  centum  on  the 

.^^cable  property  of  the  city  which  proposed  to  make  it, 

*^    3lie  already  owed  more  than  seven  per  centum.     But  is 

^*s  restriction  limited  to  debts  incurred  after  the  adop- 

^^^tx  of  the  constitution  of  1877?     Is  it  probable — can  it 

^^  possible — that  the  framers  of  that  organic  law  intended 

^^  put  no  dieck  at  all  on  those  cities  which  were  already 

deeply  in  debt  ?    Is  it  reasonable  that  whilst  they  put 

tii^  check  of  seven  per  centum  on  taxable  property  as  the 

V  *^^viest  debt  a  city  should  thereafter  incur,  though  it 

Hl  owed  nothing,  they  also  meant  to  allow  a  city  already 

^L  vurdened  with  fourteen  per  centum  to  add  seven  per 
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centum  to  fourteen,  and  thus  to  run  up  her  indebtedness 
to  twenty-one  per  centum,  which  is  more  than  one-fifth  of 
her  taxable  property  ?  In  a  fundamental  law  designed  to 
correct  extravagance  and  constrain  frugality,  did  the 
framers  of  that  law  intend  to  put  past  extravagance  at  a 
premium  and  past  economy  at  a  discount?  Endeavoring 
to  guard  against  the  ruin  of  the  whole  body  politic  by 
restraining  the  most  important  limbs  from  paralysis,  did 
they  deliberately  enact  that  limbs  already  diseased  might 
inoculate  themselves  with  still  more  of  the  virus  which 
had  well  nigh  {M'oduced  palsy  ?  It  cannot  be.  Yet  this 
incomprehensible  policy  was  theirs,  if  cities  heavily  in 
debt  were  allowed  to  incur  the  full  burden  that  any  per- 
son, natural  or  artificial,  can  well  carry,  seven  per  centum 
on  property,  heaped  upon  a  burden  already  double  that 
weight.  We  must,  therefore,  study  the  provisions  of  the 
constitution  in  the  light  of  the  mischief  and  the  remedy 
as  well  as  in  the  light  of  its  reason  and  spirit,  to  find  a 
meaning  more  in  accordance  with  wisdom,  as  well  as  jus- 
tice and  the  evident  policy  of  the  convention. 

Why  were  the  words,  "hereafter  incurred"  used,  and 
what  do  they  mean,  then,  in  this  paragraph  ?  The  framers 
could  not  enact  that  no  city  should  owe  more  than  seven 
per  centum  hereafter,  because  some  of  the  cities  owed 
more  than  that  already.     They  could  not   obliterate  j 
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tie  sa.me  time  to  convey  the  other  idea  that  they  had  no 
thought  to  repudiate  debts  of  the  past,  though  in  excess 
of  ^hsit  rate.  That  such  was  the  intent  of  the  framers  in 
the  use  of  these  words;  that  they  meant  not  to  permit 
^^y  city  to  go  beyond  that  per  centum  under  existing 
chairters;  that  it  was  their  purpose  so  to  limit  future  in- 
dcbtciclness,  and  to  apply  the  limitation  to  all  debts  of 
cities^  old  debts  as  well  as  new,  so  far  as  they  had  power  to 
°°  ^o  under  the  Federal  compact,  is  apparent  from  the  suc- 
^^^^ing  sentence  of  the  same  paragraph.  That  sentence, 
^^  I^sirt  of  a  sentence,  provides  that  "  no  such  municipal 
^^y  shall  incur  any  new  debt,"  etc.,  thus  making  that  word 
'^^^V'  "  tell  that  the  former  part  of  the  sentence  limiting 
^"^  ^ebt  which  cities  could  owe  applied  to  old  as  well  as 
"^  *^^w  debts;  otherwise  the  word  new  is  surplusage, 
"^^^lasc,  leaving  it  out,  if  the  words  *•  hereafter  incurred  " 
*Pl>lied  alone  to  new  debts,  the  meaning  would  be  just  as 
^  ^**'  "without  the  qualifying  adjective  **  new." 

"^^oreoverthat  such  is  the  use  made  of  the  words  "here- 

^    ^^^    incurred"   in  the  beginning  of   the  paragraph,  is 

jl^^^^gthened  by  the  concluding  clause.     That  clause  is : 

^t  any  city,  the  debt  of  which  does  not  exceed  seven 

Pf*^    Centum  of  the  assessed  value  of  the  property  at  the 

tinn^  of  the  adoption  of  this  constitution,  may  be  autho- 

"^^d  by  law  to  increase  at  any  time  the  amount  of  said 

^^^^    three  per  centum  upon  such  assessed  valuation." 

**^Us   showing  most  clearly  that  the  constitution  in  this 

P^r^gj^pj^  deals  with  past  indebtedness,  and  puts  a  check 

^Pon  its  increase,  if  it  has  already  reached  beyond  the 

™^*ixnum  limited  in  the  first  part  of  the  same  paragraph. 

,  ^^usc  if  it  has  not  already  exhausted  that  limit,  by  spe- 

^^  ^ct  of  the  general  assembly,  passed  at  any  time  that 

"^y  may  deem  it  expedient  to  allow  it,  the  city  with  an 

^*^  debt  of  seven  per  centum  or  less,  may  increase  the 

®^d  debt  three  per  centum ;    but  if  at  the  time  of  the 

**^ption  of  the  constitution  any  city  has  already  past  that 

^'^^^'^n,  it  must  stop  where  it  is,  and  even  legislative  dis- 


304  SUPREME  COURT  OF  GEORGIA. 

WaUi  n.  The  Ch/  Council  of  Aufoiu. 

cretion  backed  by  a  two-thirds  vote  of  its  people,  is  impo- 
tent to  enable  it  to  move  further.  If  it  be  asked  why 
should  a  city  with  seven  per  centum  of  indebtedness  be 
authorized  to  go  to  ten,  and  one  with  eight  per  centum  of 
indebtedness  be  restrained  from  going  to  the  same  point, 
the  answer  is  that  there  must  be  some  limit  to  the  amount 
of  debt  which,  already  existing,  may  not  be  increased  at 
all,  and  that  limit  is  fixed  at  seven  per  centum — the  same 
limit  which  is  fixed  at  the  beginning  of  the  paragraph, 
and  which  is  perhaps  fixed  at  that  rate  because  it  is  the 
rate  of  interest  on  money  in  this  jtate,  that  is,  seven  per 
centum  is  the  legal  idea  of  the  proper  productive  power 
of  money  or  property.  If  it  be  asked  again,  why  should 
a  cily  with  a  less  debt  than  seven  per  centum  only  be  al- 
lowed to  go  three  per  centum  more,  the  answer  is,  that 
while  such  may  be  the  letter  of  the  last  clause,  it  is  not 
the  spirit  of  the  paragraph  construed  all  together,  for  by 
a  vote  of  two-thirds  of  the  people  such  a  city  may  incur 
a  debt  up  to  seven  per  centum  under  its  charter  already 
granted,  and  having  without  a  special  law  gone  to  that 
extent,  it  too  may  have  a  law  passed,  if  deemed  expedi- 
ent by  the  general  assembly,  to  go  to  the  same  limit  of 
ten  per  centum,  three  per  centum  more.  So  that  all  cities 
.owing  more  than  seven  per  centum  are  put  on  that  equality 
which  is  equity,  and  can  contract  no  more  debt  until  that 
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more  than  she  does  those  whose  behavior  has  been  more 
seemly.  She  restrains  all,  for  all  need  restraint ;  but  in 
the  degree  of  restraint  she  is  governed  by  the  character 
of  her  children  as  exhibited  in  their  conduct. 

In  view  of  the  whole  paragraph  and  kindred  sections  of 
the  constitution,  we  conclude  that  under  this  instrument 
the  debt  of  no  city  or  town  in  Georgia  under  existing 
laws  or  charters  can  exceed  seven  per  centum ;  that  no 
new  debt  up  to  that  limit  can  be  created  without  a  vote 
of  two-thirds  of  the  qualified  voters  thereof,  and  without 
provision   being  made  by  taxation  for  the  payment  of 
principal  and  interest,  and,  if  a  bonded  debt,  without  pro- 
v^ision  for  such  payment  within  thirty  years ;  and  that  no 
municipality  whose  debt  when  the  constitution  was  adopt- 
ed exceeded   seven  per  centum  can  incur  more  debt,  but 
9.ny  municipality  whose  debt  at  that  time  was  not  in  ex- 
cess of  seven  per  centum  on  its  taxable  property  may,  by 
special  act,  go  up  to  ten  per  centum ;  and  that  none  under 
siny  circumstances  can  be  authorized  by  legislative  law  to 
^o  beyond  that  limit  of  ten  per  centum ;  and  that  in  all 
cases,  under  existing  laws  and  charters,  or  by  special  acts 
^nder  the  last  clause  of  the  paragraph   we  have  mainly 
considered,  a  vote  of    two-thirds  of  the   people,  and  a 
provision  to  pay  the  debt,  must  be  had  and  made  to  give 
constitutional  vitality  to  it.     That  the  vote  of  two-thirds 
of  the  people  would  be  necessary,   after  this  special  au- 
thority had  been  given  for  an  increase  up  to  three  per 
centum,  is  apparent  from  the  fact  that  the  constitution  of 
1868  required  a   majority   vote  in  all   cases,  and  that  of 
1877  was  designed  to  be  more  stringent,  as  the  entire  in- 
strument shows. 

3.  We  hold  that  the  constitution,  enrolled  and  published, 
tod  ratified  by  the  people,  is  the  true  constitution  of  the 
state ;  and  that  any  change  of  verbiage  in  it,  after  it  was 
reported  by  the  committee  of  revision,  must  be  presumed 
to  have  been  authorized  by  the  convention,  as  the  pub- 
lished proceedings  show  that  verbal  changes  were  made 
it  which  no  special  noU  was  taken.    U  nless  raWti^d^  Vl 
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is  not  the  constitution  of  Georgia,  and  that  only  which 
was  submitted  to  vote  has  been  ratified. 

4.  Property  that  the  city  of  Augusta  may  own  outside 
of  the  taxable  property  of  her  citizens  cannot  be  invoked 
by  subtracting  its  value  to  lessen  the  rate  of  her  indebt- 
edness in  the  meaning  of  this  constitution,  because  that 
instrument  itself  fixes  the  per  centum  as  "upon  the  as- 
sessed value  of  all  the  taxable  property  therein."  Her 
assets,  or  indebtedness  to  her,  cannot  be  deducted  from 
the  debt  she  owes,  so  as  to  make  that  per  centum  less.  It 
is  the  debt  she  has  incurred  and  the  per  centum  of  that 
debt  on  her  taxable  pri^perty  with  which  alone  the  con- 
stitution deals. 

No  act  of  the  general  assembly  can  authorize  an  in- 
crease of  her  debt  until  reduced  ;  nor  can  the  system  of 
sewerage,  drainage  and  water  supply,  however  much 
needed  for  enlarged  enterprise,  or  even  the  health  of  the 
people,  and  however  expedient,  empower  her  city  gov- 
ernment to  incur  this  debt,  as  she  has  exhausted  her  con- 
stitutional limit. 

It  is  made  our  duty  by  the  constitution  to  declare  all 
acts  repugnant  to  it  void  ;  and  this  act  of  that  city  being 
repugnant  in  our  view  to  it,  after  labored  thought  and 
much  deliberation,  we  are  obliged  to  reverse  the  judg- 
ment of  the  chancellor,  and  to  direct  that  the  injunction 


SEPTEMBER  TERM,  1881.  307 

The  Southwestern  Railroad  vs.  Singleton. 

iliarge  that  reasonable  opportunity  must  have  been  allowed  him  to 
;t  off,  but  it  was  error  to  add  that  such  opportunity  was  not  af- 
'^)rded  so  long  as  the  train  was  in  motion. 

charge  should  not  assume  as  proved  facts  not  in  reality  so 
iroved. 

An  injury  having  occurred  while  plaintiff  was  seeking  to  leave  a 

loving  train  after  being  informed  that  it  was  not  a  passenger  train, 

nder  order  from  the  agent  in  charge  to  get  off,  it  was  error  to 

liarge  that  before  putting  a  person  off  the  train  it  must  be  stopped, 

ir  the  railroad  would  be  responsible  for  damages.    The  existence 

i  negligence  is  for  the  jury,  not  the  court,  to  decide. 

^  *        ^^^  f  a  conductor,  or  agent,  in  charge  of  a  train,  improperly  ordered 

oe  who  entered  it  to  leave  it  while  in  motion,  and  in  so  doing  an 

sijury  occurred,  though  the  party  may  have  been  negligent  in  obey- 

^mig  the  order,  it  would  not  free  the  company  from  liability,  but 

'ould  constitute  a  case  of  contributory  negligence. 

'o  charge  the  jury  that  if  a  plaintiff  did  acts  which  the  evidence 

thowed  that  he  did  in  fact  do,  it  would  be  an  act  of  carelessness  on 

lis  part,  and  would  prevent  a  recc^ery,  although  the  company  may 

tve  been  at  fault,  would  have  been  error,  and  a  request  to  charge 

0  that  effect  was  properly  refused.    To  have  so  charged  would 

kve  been  both  to  invade  the  province  of  the  jury  in  deciding  the 

question  of  negligence,  and  also  to  have  excluded  the  theory  of 

»ntributory  negligence. 

Requests  which  exclude  from  the  jury  one  of  the  issues  in  a  case 
^ibould  be  refused. 
^      ^  o.  While  a  mere  direction  or  command  by  the  agent  of  a  railroad 
^:ompany  requiring  one  who  had  entered  a  train  other  than  a  passen- 
^[er  train  to  leave  it,  would  not  amount  to  force,  yet  if  the  latter  acted 
Xsnder  fear  of  it,  the  effect  upon  his  mind  was  the  same,  and  a 
^"ecovery  for  an  injury  sustained  in  obeying  the  order  would  not  be 
X^cvented  by  the  fact  that  no  physical  force  was  used. 
^  ^      Although  a  person  entering  a  wrong  train  by  mistake,  on  discov- 
<^ringhis  mistake,  could  have  safely  left  the  train,  the  speed  being 
^hen  very    slow,  yet  if  he  remained  on  it  until  the  speed  became 
greater,  and  then  under  order  from  the  agent  in  charge  of  the 
^^xain  sought  to  leave  it  and  was  injured,  the  case  would  be  one  of 
^contribotory  negligence. 
^     Though  one  would  not  be  justified  in  jumping  from  a  train  moving 
rapidly  to  avoid  paying  the  fare  demanded,  although  exorbitant, 
^ret  if  he  refused  to  pay  such  fare  and  was  ordered  to  leave  the 
train,  and  In  so  doing  was  injured,  such  facts  would  constitute  con- 
L  tribiitory  ni^%ence  on  the  part  both  of  himself  and  the  railroad. 
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Damages.  Railroads.  Negligence.  Chaise  of  Court, 
Presumptions.  Before  Judge  Willis.  Talbot  Superior 
Court.     March  Term,  1881. 

To  the  report  in  the  decision,  it  is  only  necessary  to 
add  the  charge  of  court,  which  was  as  follows: 

"  This  is  a  suit  by  W.  C.  Singleton,  against  the  South- 
western Railroad  Company,  for  damages  alleged  to  have 
been  sustained  by  him,  by  the  running  of  the  cars  of  said 
company,  A  railroad  company  shall  be  liable  for  any 
damage  done  to  person,  stock  or  other  property  by  the 
running  of  the  locomotive,  or  cars,  or  other  machinery  of 
such  company,  or  for  damages  done  by  any  person  in  the 
employment  and  service  of  such  company;  unless  the 
company  shall  make  it  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  diligence.  The 
presumption,  in  all  cases,  being  against  the  company. 
Code,  §3033.  So  you  will  see  from  the  reading  of  this 
sectioa  that  whenever  a  person  is  injured  by  the  running 
of  the  railroad  cars  in  this  state,  the  presumption  of  law 
is,  that  the  company  is  at  fault,  and  the  onus  is  upon  them 
to  show,  that  they,  or  their  agents,  were  not  at  fault.  No 
person  shall  recover  damages,  from  a  railroad  company, 
for  injury  to  himself,  when  the  same  was  done  by  his  con- 
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oompany  have  the  right  to  put  him  off;  yet  they  must 
lase  ordinary  diligence  in  doing  so ;  and  if  they  do  not  use 
ordinary  diligence  in  putting  him  off,  or  causing  him  to 
l^ave  the  train,  and  he  is  injured  thereby,  then  the  com- 
pany  would  be  liable  to  him  for  damages,  notwithstand- 
ing  he  may  be  a  trespasser.     Ordinar}*  diligence  is  that 
which  any  prudent  man  takes  of  his  own  property  of 
similar  nature.     Code,  §2061.     But,  gentlemen,  if  the 
I>laintiff  purchased  a  ticket  of  said  company,  authorizing 
l^im  to  ride  upon  the  train  provided  by  said  company  for 
transporting  passengers,  and  boarded  this  pay  or  provis- 
ion train,  believing  that  he  had  the  right  to  ride  upon  the 
^uime — believing  honestly  that  it  was  a  train  for  the  trans* 
S^ortation  of  passengers,  then  he  was  not  a  trespasser  un- 
"^  il  after  he  had  been  notified  of  his  mistake,  and  had  had 
Sufficient  time  and  reasonable  opportunity  to  have  gotten 
osff  in  safety;  and  a  reasonable  opportunity  is  not  afforded 
^5o  long  as  the  train  is  in  motion.     If  railroad  companies 
"^would  put  a  person  off  their  train,  they  must  stop  their 
"fcrain,  otherwise  they  would  be  responsible  for  damages, 
Sf  any  injury  result  from  the  transaction.     If  a  person  is 
^Drdered  to  get  off,  or  jump  from  a  moving  train,  while  he 
smay  be  at  fault  in  obeying  the  order,  yet,  if  in  obedience 
"fco  said  order  he  jumped  from  the  train  and  is  injured,  the 
crompany  will  be  liable,  but  the  damages  should  be  dimin* 
mshed  by  the  jury  in  proportion  to  the  default  attributable 
%o  the  plaintiff.     Provided  you  believe  the  plaintiff  was  at 
fault  in  jumping  at  the  time,  if  injury  is  sustained  by  such 
X>erson  whilst  so  wrongfully  upon  such  special  train,  the 
fact  of  being  on  such  train,  will  be  an  element  in  deter- 
nining  his  prudence  and  want  of  care,  and  the  liability 
^f  the  corporation.     If  one  enters  a  pay-train  for  the  pur- 
pose of  riding  thereon,  and  by  the  rules  and  regulations 
of  the  road,  passengers  were  not  allowed  to  ride  on  said 
train,  it  would  be  his  duty  to  leave  the  train  as  soon  as  he 
could  prudently  do  so,  when  notified  of  such  rule.     If  one 
leaps  from  a  train  of  cars  running  at  the  rate  of  fifteen 
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miles  an  hour,  on  the  advice  or  concurrence  of  the  con- 
ductor, his  right  to  recover  would  involve  the  question, 
whether  he  prudently  used  the  only  means  furnished  by 
the  company  for  him  to  get  off  that  the  course  of  the 
company  permitted  him  to  use,  and  also  his  recklessness 
and  want  of  ordinary  care,  for  if  by  the  use  of  ordinary 
care,  he  could  have  avoided  the  injury,  the  company 
would  not  be  liable. 

"If  you  should  believe,  from  the  evidence  and  law  that 
the  plaintifT  is  entitled  to  damages  in  this  case,  then  in 
ascertaining  the  amount  of  damages,  you  may  took  to  all 
the  facts  and  circumstances  connected  with  the  transac- 
tion. Was  the  plaintilT  at  fault  i  what  was  the  character 
of  the  injury — the  extent  of  the  injury  ?  was  it  permanent 
or  temporary?  what  was  the  condition  of  the  health  of 
plaintiff  before  and  after  the  injury?  what  was  his  capacity 
for  business  before  and  after  the  injury  and  making  a  sup- 
port? was  he  less  capable  for  business  and  making  a  sup- 
port after  than  before?  if  so,  how  much  less,  and  if  there 
were  any  changes  in  these  respects,  were  they  the  result 
of  this  injury?  All  these  things  may  be  looked  into,  in 
making  your  verdict." 

At  the  request  of  defendant's  counsel,  the  following 
was  given  in  charge  also :  "  The  fact  that  this  is  a  suit  by 
an  individual  against  a  corporation,  does  not  in  the  slight- 
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i  «itiff  refused  to  pay  said  exorbitant  fare  when  the 
<=3uctor  ordered  him  off  of  the  train,  and  in  obedience 
bliis  order  he  did  jump  from  the  train,  the  company 
vrc=>'«ja  Id  be  liable,  but  the  damage  should  be  diminished  in 
p x-<:^  iportion  to  the  amount  of  default  attributable  to  him 
if      ^^<Du  believe  he  was  at  fault." 


'.  S.  Wallace;  Peabody  &  Brannon,  for  plaintiff 
irm    ^  »ror. 

xandford  &  Garrard;  Miller  &  Butt;   E.  M 

,  for  defendant. 


C¥^-A.WFORD,  Justice. 

This  was  a  suit  for  damages  brought  by  the  defendant 

in  error  against  the  Southwestern  Railroad  Company  to 

tecover  for  injuries  sustained  in  getting  off  of  one  of  its 

pay  trains.    The  facts  substantially  were,  that  the  plaintiff 

Dclow  had  a  round  trip  ticket  from  Howard  to  Geneva  . 

and  back;  by  mistake  he  entered  the  pa>^train,  which  was 

about  moving  off,  and  as  he  walked  in   he   met  a  negro 

^ho   told  him  that  the  pay-master  was  in  the  next  room  ; 

saw  no  seats ;  went   to   where   the   pay-master  was,  who 

asked   him  where  he  was  going,  and  he  said  to  Howard  ; 

P^y^^ster  told  him  that  it  would   cost  him   one  dollar  a 

^^  ^. ^^^  iide  on  that  car;  his  reply  was  that  he  could  not 

F.     ^^*  ^nd,  according  to  his  testimony^  the  pay-master  told 

,     ,  ^"^   ^n  abrupt  manner  to  jump  off,  which  he  did  and 

.^    *^  is  leg ;  according  to  the  pay-master's  testimony^  he 

'       ^  can't  pay  that  much  and  will  get  off,"  and  he  was 

^^   3tep  out,  meaning  at  the  door  beside  him,  but  he 

^^>  the  rear  of  the  car  and  jumped  off  there,  break- 

^     ^^   leg.     He  laid  his  damages   at  twenty   thousand 

^  l^leas  of  the  defendant  were  the  general  issue ;  that 
tnc  P^^tntiff  was  injured  by  his  own  carelessness;  that  he 
^^'^  *^Ot  a  passenger,  but  an  intruder ;  was  notified  in  due 
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time  to  get  off ;  refused  to  do  so  until  it  was  hazardous  to 
jump;  and  that  the  injury  was  the  result  of  his  own  mis- 
conduct. 

The  jury  gave  for  his  damages  five  thousand  dollars. 
A  motion  for  a  new  trial  was  made  on  the  following 
grounds,  to-wit : 

(i.)  Because  the  court  charged  the  jury  as  follows: 
"A  railroad  company  shall  be  liable  for  any  damage 
done  to  persons,  stock  or  other  property,  by  the  running 
of  the  locomotive,  or  cars,  or  other  machinery,  of  said 
company,  or  for  damage  done  by  any  person  In  the  em- 
ployment and  service  of  such  company,  unless  the  com- 
pany shall  make  it  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the  company.  So 
you  will  see  from  the  reading  of  this  section  of  the  Code 
that  whenever  a  person  is  injured  by  the  running  of  the 
railroad  cars  in  this  state,  the  presumption  of  law  is,  that 
the  company  is  at  fault,  and  the  onus  is  upon  them  to 
show  that  tjiey  and  thieir  agents  were  not  at  fault." 

(2.)  Because  the  court  charged  the  jury  as  follows: 
"But  notwithstanding  a  man  may  be  a  trespasser  on  a 
train,  and  the  agent  of  the  company  have  the  right  to  put 
him  off,  yet  they  must  use  ordinary  diligence  in  doing 
so;  and  if  they  do   not   use  ordinary  diligence  in  putting 
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got^^n  off  in  safety;  and  a  reasonable  opportunity  is  not 
afforded,  so  long  as  the  train  is  in  motion.*' 

(4>*)  Because  the  court  charged  the  jury  as  follows: 
•*If  ir^ilroad  companies  put  a  person  off  of  their  train, 
they  must  stop  the  train,  otherwise  they  would  be  re- 
sponsible for  damages  if  any  injury  resulted  from  the 
tnMnsa.ction." 

(5  )     Because  the   court   charged  the  jury  as  follows: 
"If    51.   person  is  ordered  to  get  off,  or  jump  from  a  run- 
ning  train,  while  he  may  be  at  fault  in  obeying  the  order, 
yet  if    in  obedience  to  said  order  he  jumps  from  the  train 
and     is  injured,  the  company  will  be  liable,  but  the  dam- 
ages ^ould  be  diminished  by  the  jury  in  proportion  to 
the     default  attributable  to  the   plaintiff,  provided  you 
believe  he  was  at  fault  in  jumping  at  the  time." 

V.^0   Because  the  court  erred  in  not  giving  in  charge  the 
lollo^ving  written  request  of  defendant's  counsel:  **If  the 
P^y-master  of  this  train  ordered  the  plaintiff  to  get  off, 
^\  jump  off,  the  train,  and  in  obedience  to  this  order  he 
"*^  leap  from  the  train,  while  it  was  moving  git  a  rate  of 
speed  that  made  it  hazardous  for  him  to  do  so,  it  would 
DC  Such  an  act  of  carelessness  on  the  part  of  the  plaintiff 
^  ^^ould  prevent  a  recovery,  even  though  you  may  be- 
lieve that  the  company  was  at  fault." 
>^7.)   Because  the  court  erred  in  not  giving  in  charge  the 
lowing  written  request  of  defendant's  counsel:  "If  a 
"**n  of  full  age  is  ordered  by  the  conductor  to  jump  off  a 
.train  ^hile  the  rate  of  speed  is  such  as  to  make  it  hazard- 
ous fQj,  j^ij^  ^Q  j^  gQ^  j^j^ J  j^g  knew  it  to  be  hazardous,  or 

"^*8ht  have  known  it  to  be,  it  would  be  the  duty  of  such 

P^'^^on  to  remain  on  the  train  and  refuse  to  get  off  until 

tne    train  was  stopped,  or  the   speed  so  slackened  as  to 

tnalce  it  safe  for  him  to  get  off,  and  if  he  were  to  jump 

Willie  the  speed,  was  such  as  to  make  it  hazardous  and 

^^Ptudcnt  forlhim  to  get  off,  and  he  knew  it  to  be  dan- 

g^tous,  or  might  have  known  it  by  the   exercise  of  his 

f^U8on,  he  is  not  entitled  to  recover.*' 
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(8.)  Because  the  court  erred  in  refusing  to  give  in  charge 
the  following  written  request  of  defendant's  counsel:  "If 
you  believe  from  the  evidence  that  Singleton  entered  a 
pay-train,  and  after  he  had  entered  and  in  obedience  to 
orders  of  the  pay-master,  he  jumped  from  such  train 
while  the  rate  of  speed  at  which  the  train  was  moving 
made  it  hazardous  or  dangerous  for  him  to  jump,  and 
he  knew  it  to  be  dangerous  or  hazardous  for  him  to  do 
so,  or  might  have  known  it  to  be  hazardous  if  he  had  ex- 
ercised his  mental  powers,  he  cannot  recover." 

(9.)  Because  the  court  erred  in  refusing  to  give  in 
charge  the  following  written  request  of  defendant's  coun- 
sel :  "If  force  was  used  by  the  company,  or  its  agents,  in 
getting  the  plaintiff  off  their  train,  then  he  would  be  en- 
titled to  recover,  but  a  mere  direction,  or  even  a  com- 
mand to  get  off  would  not  be  force.  Force  is  something 
more  than  mere  words.  Words  in  no  case  amount  to 
force,  unless  accompanied  with  violence,  or  threats  of 
violence,  when  addressed  to  a  person  of  full  age  and 
sound  mind." 

(10.)  Because  the  court  erred  in  refusing  to  give  in 
charge  the  following  written  request  of  defendant's 
counsel :  "It  is  the  duty  of  a  person  about  to  enter  a 
train  of  cars,  if  he  does  not  know  before  he  enters 
what  character  of  train  it  is  that  he  is  about  to  enter,   to 
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train,  to  get  ofI»  it  was  his  duty  to  do  so  at  once;  if  he 
reiiTai.ined  on  the  train  until  the  rate  of  speed  at  which 
the  ^  rain  was  moving  made  it  dangerous,  or  hazardous, 
for  IxiTTi  to  get  off,  then  he  should  have  remained  on  the 
train.  ;  and  if  he  did  jump  from  such  moving  train  and 
^^olc^  his  leg,  he  cannot  recover  anything." 

(X3.)  Because  the  court  erred  in  refusing  to  give,  with- 

^^t,  qualification,  the  following  written  request,  and  in  the 

^.u^lification  given:  "A  person  on  a  proper  train  would 

^^^  be  justified  in  jumping  from  a  moving  train  of  cars 

sitnj>ly  to  avoid  paying  the  amount  of  fair  demanded, 

^ven   though  the  amount  of  fare  demanded  was  exorbi- 

^^t:  or  unjust/'     The  court  added  :  "  But  if  the  plaintiff 

ret  vi3^j  to  pay  such  exorbitant  fare,  and  the  conductor 

^onrkmanded  him  to  get  off,  and  he  did  get  off  in  obedi- 

^^^^     to  such  command,  then   the  defendant  would  be 

«at>l^^  but  his  damages  should  be  diminished  in  propor- 

"^ri  ^Q  thg  amount  of  default  attributable  to  him,  if  he 

^"^^  at  fault." 

'^pon  the  hearing  of  the  motion  for  a  new  trial  the 

^'^^  was  refused,  and  the  movant  assigns  error  thereon. 

*  •     Upon  the  first  ground  of  the  motion  the  court  holds 

^^^  under  the  facts  of  this  case,  the  charge  was  a  proper 

^"^»  and  should  have  been  given.     The  cars  were  running 

^^^«i  the  misadventure  occurred,  and  the  company  should 

^^''^  been  held  to  the  rebuttal  of  that  presumption  which 

^    la.w  puts  upon  it. 

.   ^*    The  language  of  the  charge  in  the  second  ground — 

^^  ^^^Hich  the  words,  "  have  the  right  to  put  him  off,  yet 

*^^^   use  ordinary  diligence  in  doing  so,  and  if  they  do 

^^J^    Use  ordinary  diligence  in  putting  him  off,"  and  he  is 

^'^'^^^d  thereby,  the  company  would  be  liable,  were  used , 

IS  ^ot,  we  think,  under  the  facts  as  disclosed  by  the  record, 

*^^*^  as  should  have  been  used,  because  they  bordered  so 

cio^^ly  ^jj  assuming  that  the  plaintiff  had  been  put  off, 

^^^^  the  jury  might  have  inferred  that  the  judge  con- 

^*'^^«^  it  a  proved  fact,  whilst  there  was  no  pretense  that 

sittchwas  the  case. 
▼  67— «i 
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3.  The  error  complained  of  in  this  ground  is  that  the 
judge  settled  matter  that  should  have  been  referred  alone 
to  the  jury.  He  instructed  them  that  if  the  plaintiff  en- 
tered this  train  by  mistake,  he  was  not  a  trespasser  until 
notified  of  his  mistake,  and  had  sufficient  time  and  reason- 
able opportunity  to  have  gotten  off  in  safety,  and  a  reas- 
onable opportunity  was  not  afforded  so  long  as  the  train 
was  in  motion. 

The  question  as  to  what  would  and  what  would  not  be 
a  reasonable  opportunity  for  the  plaintiff  to  have  gotten 
off"  the  train  in  safety,  was  taken  from  the  jury  and  settled 
by  the  court.  To  instruct  the  jury  that  a  reasonable  op- 
portunity was  not  afforded  so  long  as  the  train  was  in 
motion,  was  to  pass  upon  a  fact,  and  this  the  judge  is  for- 
bidden to  do.  Besides,  to  say  that  a  reasonable  opportu- 
nity is  not  afforded  so  long  as  the  train  is  in  motion,  may 
or  may  not  be  true,  because  motion  may  be  so  slow  as  to 
be  almost  imperceptible,  and  yet  going  on  ;  or  it  may  be 
so  rapid  as  scarcely  to  be  seen  before  the  object  has  passed 
beyond  the  vision's  reach. 

4.  In  this  ground  is  repeated  the  objectionable  part 
of  the  second,  in  that  the  implication  is  so  strong  in  the 
language  used  as  to  impress  the  jury  that  it  was  a  fact 
that  the  plaintiff  was  actually  put  off  the  defendant's 
train.     The  judge  says:      '  If  railroad  companies  would 
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the  damages.  The  authorities  are  almost  without  an  ex- 
ception, that  the  question  of  negligence  is  one  for  the 
jury  and  not  for  the  court,  and  the  decisions  of  this  court 
are  so  without  exception.  It  was  admitted  that  the  train 
did  not  stop,  and  it  was  not  denied  that  the  plaintiff  was 
injured;  therefore,  when  the  judge  told  the  jury  that  if 
railroad  companies  would  put  a  person  off  their  train  they 
must  stop  the  train,  otherwise  they  would  be  responsible 
for  damages  if  any  injury  occurred  from  the  transaction, 
nothing  was  left  them  but  to  write  out  the  damages. 

This  has  not  been  an  open  question  since  it  was  ruled 
in  the  34th  Ga,,  337,  where  the  court  say  that  **  the  jury 
alone  have  the  right  of  the  determination  of  this  ques- 
tion.    *     *     *     If  it  had  been  a  fact  proved  that  the 
axle  was  too  short,     *    *    *    and  that  that  was  the  cause 
of  the  accident,  certainly  the  judge  had  no  right  to  deter- 
mine what  constituted  negligence."     In  56  Ga,^  459,  the 
judge  below  was  requ' sted  to  charge  the  jury  that  "the 
failure  to  keep  the  right  of  way  clear  of  bushes  was  neg- 
ligence."    Upon  his  refusal  this  court  say :     "  The  ques- 
tion of  negligence  is  for  the  jury,  exclusively  for  the  jury. 
I^ad  this  charge  been  given,  it  would  have  been  taken 
from  them  and  been  controlled  exclusively  by  the  court." 
So  that,  in  this  case,  when  the  judge  said  that  not  to  stop 
the  train  was  not  to  afford  a  reasonable  opportunity  for 
the  plaintiff  to  get  off  in  safety,  it  was  deciding  what  was 
^nd  what  was  not  a  reasonable  opportunity  for  a  safe  de- 
parture from  a  traixi.     It  was  a  question  of  fact,  not  of 
law,  and  should  have  been  sent  to  the  jury. 

5.  The  fifth  ground  of  complaint  we  construe  to  mean 
that  if  the  conductor  was  at  fault  in  ordering  the  plaintiff 
off  the  train  whilst  in  motion,  and  the  plaintiff  was  also 
a.t  fault  in  obeying  the  orders,  that  it  would  then  make  a 
Case  of  contributory  negligence,  but  the  company  would 
nevertheless  be  liable.  Such  being  our  construction  of  it, 
^ve  do  not  consider  it  error. 

6.  There  was  no  error  in  refusing  to  give  this  charge* 
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because  to  have  given  it  would  have  been  an  expression 
of  opinion  on  the  act  of  the  plaintiff.  To  specify  just 
what  he  had  done,  and  then  tell  the  jury  that  it  was  such 
an  act  of  carelessness  as  would  prevent  his  recovery,  was 
to  say  that  he  was  in  fault,  and,  if  so,  then  the  company 
would  not  be  liable,  whilst  he  might  recover,  even  if 
both  were  in  fault. 

7,  8.  Th»se  requests  to  charge  leave  out  of  view  any 
light  of  the  plaintiff  to  recover,  although  he  might  have 
taken  the  hazard  of  the  leap,  and  yet  did  it  under  orders 
that  should  not  have  been  given,  with  a  rate  of  speed 
making  it  hazardous  for  him  to  attempt  it. 

9,  la  These  requests  should  not  have  been  given,  be- 
cause whilst  it  is  true  that  a  mere  direction,  or  even  a 
.command,  does  not  amount  to  force,  yet  if  he  acted  under 
.the  fear  of  it,  the  effect  upon  his  mind  would  be  the  same. 

II.  The  objection  to  this  charge  is,  that  whilst  it  is 
true  the  plaintiff  should  have  gotten  off  when  first  noti- 
ced that  it  was  a  pay  and  not  a  passenger  train,  if  he 
<could  have  done  so  in  safety,  yet  if  afterwards,  although 
he  was  in  fault  by  not  doing  so,  the  company  or  its  agents 
were  in  fault  in  causing  him  to  get  off  when  it  was  not 
safe  to  do  so,  that,  too,  would  make  a  case  of  contribu- 
.tory  negligence,  and  the  plaintiff  could  recover.  This 
being  totally  ignored,  of  course   the  thaige  should  have 
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Pausch  vs.  Guerrard  et  aL 

I.  Where  in  an  action  of  trespass  a  verdict  was  rendered  for  the  de- 
fendants, and  pending  a  motion  for  new  trial  one  of  them  died,  but 
the  action  could  proceed  against  the  others  without  the  decedent, 
it  was  not  necessary  to  delay  the  cause  and  have  representation  on 
her  estate  ;  and  a  bill  of  exceptions  to  the  overruling  of  the  motion 
for  new  trial  will  not  be  dismissed  because  the  living  defendants 
only  were  served. 

2.  In  an  action  of  trespass,  if  the  plaintiff  makes  out  a  case  for  recov- 
ery except  the  proving  of  actual  damages,  he  will  be  entitled  to 
nominal  damages. 

3.  A  constable  of  the  county  of  Chatham  residing  and  having  his  place 
of  business  within  the  city  of  Savannah,  is  a  constable  of  that  city, 
and  may  exectite  a  warrant  to  dispossess  a  tenant  holding  over  di- 
rected to  "  the  sheriff  of  the  city  court  of  Savannah  or  any  lawful 
constable  of  said  city." 

*^  A  ground  of  error  abandoned  in  this  court  will  not  be  considered. 

S*  If  a  tenant  agreed  to  make  no  opposition  to  a  lease  by  his  landlord 
of  the  premises  which  he  occupied  to  another  tenant  for  a  term  of 
years,  and  the  landlord  acted  on  that  agreement,  the  tenant  is  es- 
topped from  suing  the  landlord  or  his  agent  for  dispossessing  him 
more  than  a  month  thereafter,  in  order  to  put  the  new  tenant  in 
possession. 

^.  Where  an  officer  executing  a  warrant  to  dispossess  a  tenant  refuses 
to  receive  a  bond  tendered  to  him  in  support  of  a  counter-affidavit, 
the  presumption  is  in  his  favor,  and  to  render  him  liable  for  such 
refusal  it  must  appear  that  the  bond  was  in  substantial  compliance 
with  the  law,  and  that  the  surety  was  solvent  and  responsible. 

7.  If  the  bond  was  not  good,  it  is  immaterial  whether  it  was  tendered 
in  time  or  not. 

3.  If  a  constable  executing  a  warrant  to  dispossess  a  tenant  holding 
over  turned  him  out  of  possession  before  the  expiration  of  the  time 
allowed  by  law,  he  was  liable  as  a  trespasser,  and  the  principal  or 
superior  agent  under  whose  instructions  he  acted  was  likewise 
liable. 

9.  While  ordinarily  a  general  law  does  not  repeal  a  prior  local  law,  un- 
less the  latter  be  specially  named  or  necessarily  embraced  in  the 
terms  used,  yet  where  it  is  apparent  from  the  act  itself  and  the  con- 
stitution of  the  state  that  it  was  intended  to  embrace  the  local  law, 
the  latter  will  be  held  to  be  modified  or  repealed  thereby, 
(a.)  The  old  law  providing  for  immediate  dispossession  of  a  tenant 
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holding  over  in  the  city  of  Savannah,  and  having  been  construed 
so  as  to  allow  twenty-four  hours  as  a  reasonable  lime  to  prepare  a 
cotiDter-affidavit  and  bond,  the  act  of  1878  providing  for  the  allow- 
ance of  three  days  for  a  like  purpose  in  proceedings  to  dispossess 
tenants  "under  existing  laws,"  and  the  constitution  having  de- 
clared that  there  shall  be  unilormity  of  procedure  in  courts  of  the 
same  grade,  the  local  law  is  therefore  held  to  be  repf^Vd  by  the 
subsequent  general  law. 

Practice  in  Superior  Court.  Practice  in  Supreme  Court. 
Damages.  Officers.  Savannah.  Landlord  and  Tenant. 
Laws.  Actions,  Trespass,  Before  Judge  HARDEN. 
City  Court  of  Savannah.     February  Term,  1881. 

Fausch  brought  an  action  against  A.  G.  Guerrard,  Em- 
ily B.  Guerrard,  Evelina  Guerrard  and  Thomas  A.  Fol- 
liard,  to  recover  damages  for  an  alleged  trepass.  The 
declaration  alleged,  in  brief,  as  follows :  Emily  B.  and  Ev- 
elina Guerrard  were  the  owners  of  a  store  in  the  city  of 
Savannah,and  A.  G.  Guerrard  acted  as  their  agent.  Plaintiff 
was  their  tenant.  During  the  continuance  of  this  tenancy, 
on  August  Sth,  1880,  A.  G.  Guerrard  swore  out  a  warrant 
to  dispossess  Pausch  from  the  store  as  a  tenant  holding 
over;  on  the  same  day  Folliard,  a  constable  of  Chatham 
county,  notified  Pausch  of  the  warrant,  and  on  the  next 
day  ejected  him  from  the  store. 

The  dfU'ml.inl  ^  pl.^id.-.l  the  gcncr.il  issue.     On  the  trial 
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after  twenty-four  hours*  notice.  He  tendered  bond  with 
security  and  a  counter-affidavit  during  the  progress  of  the 
removal  of  his  goods,  but  they  were  rejected  by  the  con- 
stable. 

The  evidence  for  the  defendants  differed  from  that  for 
'the  plaintiff  in  the  following  material  points:      Pausch 
cfid  not  rent  by  the  year,  but  by  the  month,  and  it  was 
oxpressly  agreed  that  he  would  give  up  possession  when- 
over  Guerrard  could  do  better.     The  latter  asked  Pausch 
if      he   would   surrender    possession   without   trouble   to 
R^edy,  if  Guerrard  leased  to  him,  and   Pausch  agreed  to 
do     so.     This  was  in  June,  1880.     A  few  days  thereafter 
G  \M  errard  made  a  lease  for  five  years  to  Reedy.     Pausch 
rerxiained  in  the  house  during  July ;  no  question  was  raised 
l>y    him  as  to  being  a  yearly  tenant,  but  he  claimed  that 
^i^  month  expired  on  the  loth  and  not  on  the  ist  of  the 
^^l^ndar  inonth.     He  would  have  left   if  Reedy   would 
"^'V'e  allowed  him  the  rent  for  July,  but  this  the  latter  de- 
fined to  do,  and  notified  him  to  vacate.     The  counter- 
^**5davit  and  bond  were  tendered  after  nearly  all  of  the 
^'"^^perty  ha'l  been  removed  from  the  building;  there  was 
^^  attestation  of  the  bond ;  it  was  again  tendered,  attes- 
^^>      after  the  plaintiff  in  the  warrant  had  been  put   in 
P^^s^ssion. 

-^He  jury  found  for  the  defendants.      Plaintiff  moved 
*"  ^  new  trial,  on  the  following  grounds  : 
V I  •)  Because  the  verdict  was  contrary  to  the  law,  evi- 
'^^e,  and  the  charge  of  the  court. 

v^O  Because  the  court  erred  in  charging  the  jury  that 

^   ^hree  days'  notice  required  to  be  given  under  the  stat- 

^^  of  Geoi^a  to  tenants  before  dispossessing  them  was 

^^  Applicable  to  the  city  of  Savannah,  and  in  charging 

^^^  no  notice   was  necessary   from   the   officer  to  the 

\30  Because  the  court  erred  in  charging  that  Thomas 
^  I^olliardt  the  constable  who  executed  the  writ,  was  a 
^^^stablc  of  the  city  of  Savannah,  and  authorized  by  law 
^  execute  said  process. 
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(4,)  Because  the  court  erred  in  charging  that  if  the  jury 
found  that  there  was  no  time  specified  for  the  termination 
of  the  tenancy,  in  that  case  the  law  construes  it  to  be  a 
tenancy  for  a  year,  and  under  the  custom  of  the  city  of 
Savannah  three  months'  notice  was  necessary  to  terminate 
the  tenancy,  there  being  no  evidence  of  any  such  custom. 

(S-)  Because  the  court  erred  in  charging  thai  if  the  jury 
found  that  before  the  lease  to  Reedy,  Pausch  promised 
Guerrard  that  in  the  event  he  did  rent  to  Reedy  he 
(Pausch)  would  not  delay  Reedy,  and  that  Guerrard  upon 
the  faith  of  that  promise  did  lease  to  Reedy,  Pausch  would 
be  estopped  from  violating  that  promise. 

(6.)  Because  the  court  erred  in  charging  that  the  bond 
tendered  was  not  a  valid  bond  under  the  law  governing 
such  cases  in  the  city  of  Savannah. 

(7.)  Because  the  court  erred  in  charging  that  if  the  jury 
found  that  the  bond  and  affidavit  were  tendered  too  late, 
or  after  Pausch  had  been  dispossessed,  or  after  the  officer 
had  r«moved  all  the  goods  he  could  remove,  then  in  that 
case  the  officer  did  right  in  rejecting  the  bond. 

(8.)  Because  the  court  erred  in  charging  that  the  officer 
who  executed  the  writ,  and  Guerrard,  the  agent  of  Emily 
B.  and  Evelina  Guerrard,  were  not  liable  to  Pausch  in 
damages,  and  that  they  were  not  to  be  considered  in 
making  their  verdict. 
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'•    A,  motion  was  made  to  dismiss  the  bill  of  exceptions 

beca.iase'one  defendant  was  not  served.     The  defendant 

not  served  was  dead,  and  it  is  insisted  that  steps  should 

have  been  taken  to  make  her  representative  a  party,  and 

serve  him      We  think  not.     The  suit  was  good  against 

the  other  three  without  making  her  a  party  originally,  and 

it  could  go   on  anywhere  against  them  at  any  stage  of 

the  cause  without  making  her  representative  a  party,  even 

if  she  had  one,  of  which  there  is  no  proof.     Certainly  the 

plaintiff  need  not  delay  the  progress  of  his  case  until  one 

^^^  rnade.     The  motion  to  dismiss  the  writ  of  error  is 

denied. 

^*  Though  no  actual  damage  be  proved,  if  plaintiff  had 
a  casQ  requiring  damages  he  could  recover  nominal  dam- 
ages.    Code,  §§2946,  3065. 

3*  A  constable  of  the  city  of  Savannah,  to  all  intents 
a^d  purposes,  includes  constables  of  the  county  of  Chat- 
"a.m^  living  and  having  their  places  of  business  in  Savan- 
nah»  and  they  may  execute  the  process  of  the  city  court 
o»  Savannah  in  such  cases  as  this,  when  directed  to  do  so ; 
and  the  direction  to  constables  of  the  city  is  a  direction 
^^  3.ny  constable  of  the  county  who  lives  and  does  busi- 
ness in  the  city. 

4-  The  ground  in  respect  to  the  charge  about  three 
'ninths'  notice  to  tenants  for  the  year  was  withdrawn ;  and 
^^11  it  might  be,  as  it  was  favorable  to  the  plaintiff. 

5-   If  the  plaintiff  did  agree  to  make  no  opposition  to 

^he  lease  of  the  premises  he  occupied  to  another  for  a  term 

^5  years,  and  the  landlord  acted  on  that  agreement,  the 

plaintiff  is  estopped  from  suing  the  landlord  or  his  agents 

tor  dispossessing  him  in  order  to  put  the  new  tenant  for 

y^rs  in,  over  one  month  after  he  had  so  agreed ;  and  it 

was  not  error  so  to  charge  the  jury.    Code,  §3753;  60 

^^•.  107.    This  is  the  substance  of  the  principle  ruled  in 

we  charge,  and  this  record  discloses  sufficient  evidence  to 

authorise  the  charge. 

'  ^be  bond  tendered  was  substantially  a  good  bond  if 
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the  surety  was  good :  but  the  presumption  is  that  the 
officer  did  his  duty,  and  the  plaintiff  should  have  proved 
that  the  surety  tendered  was  solvent  and  responsible.  No 
such  evidence  appears  here  or  appeared  before  the  city 
court.  Tficrefore  there  is  no  error  in  the  charge  that  the 
bond  was  not  a  valid  bond,  even  if  it  had  been  precisely 
in  accordance  with  the  city  law.  The  point  that  the 
plaintiff  must  show  affirmatively  that  the  surety  is  good, 
was  ruled  at  this  term  in  the  case  of  Jones  et  aL  vs,  Craw- 
ley ct  aL  That  case  was  an  application  for  injunction,  but 
the  principle  ruled  covers  this. 

7.  It  is  wholly  immaterial  whether  the  bond  was  late  or 
in  time,  if  the  surety  was  not  good ;  but  it  Was  too  late 
if  the  act  of  1878  allowing  the  tenant  three  days'  notice 
from  the  officer  is  not  of  force  in  Savannah,  on  account: 
of  their  local  law,  which  is  a  point  we  shall  consider  here 
after. 

8.  Whether  or  not  the  jury  could  find  against  the  con 
stable  turns  on  the  same  question.     If  the  tenant  was  e 
titled  to  three  days*  notice  from  the  constable,  of  cour 
he  was  a  trespasser,  and  liable  when  he  turned  the  tenan 
out  before  the  expiration  of  that  time;  unless  plainti 
was  estopped  as  to  his  principals ;  if  so  he  would  be 
to  their  agents.     And  this  will  also  apply  we  think,  t 
Guerrard,  the  agent.     If  there  was  a  tort,  a  trespass,  a 
agents  and  principals  are  tortfeasors. 

9.  This  is  not  a  suit  for  malicious  prosecution  of  a  pr 
vate  claim,  but  it  is  an  action  of  trespass,  and  the  do 
trine  of  want  of  probable  cause  and  malice  does  not  a 
ply.    Jiichtervs.  Bohm,  Beytdheun  &  Co,^  decided  this 
Besides,  if  the  officer  did  not  give  the  three  days'  notic 
the  act   of  1878,  if  applicable,    made   him  a  trespasse 
And  though  that  act  gives  a  remedy  on  the  constable' 
bond,  that  does  not  deprive  the  party  injured  of  his  ol 
remedy  in  trespass  against  all  who  commit  a  trespass,  \n 
eluding  the  constable.     That  act  makes  this  act  trespas* 

10.  There  is  plenty  of  evidence  to  sustain  the  verdicC 
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and  the  only  remaining  question  is  whether  the  act  of  1878 
""^peals  the  local  law  of  Savannah  which  enacts  that  the 
process  be  executed  immediately ^  while  that  act  allows  three 
days  of  grace.and  requires  three  days*  notice  by  the  officer 
^o  the  tenant  before  he  can  legally  dispossess  Ifim.     On 
^ne  point  of  estoppel  there  is  conflicting  testimony,  per- 
"aps,  there  being  room  it  may  be  for  misunderstanding, 
^d  hence  whether  the  three  days*  notice  act  be  applicable 
■comes  important  and  must  be  determined.     That  act 
"^^^ni  be  found  in  the  public  laws  of  1878-9,  p.   145.     It 
^ ^Clares  in  so  many  words  that  against    intruders  and 
^^^ants  holding  over  tHe  officer  who  executes  process  un- 
^^r  ^* existing  laws*'  shall  give  three  days*  notice  to  the  ten- 
^-Tit  before  he  evicts  him.     This  L^al  law  is  an  existing 
and  under  it  this  constable  was  proceeding  to  dispos- 
this  tenant.     It  is  not  necessary  to  hold  that  the  local 
*^w  under  which  the  custom  of  giving  notice  twenty-four 
*^ours  before  eviction  grew  up  by  construction  of  the  term 
^^f^tnediately^'  used  in  that  local  law,  Code,  §4890,  was  re- 
pealed  by   this  act  of  1878-9.     That  act  provided  that 
the     T^rocess    be  executed    "  immediately,**  and   by  con- 
struQ^JQji  or  custom  twenty-four  hours  was  allowed  nec- 
^sarily    to  carry   into   effect    the    entire   local  law,  for 
^e   Subsequent  section,  4892  of   the  Code,  provides  that 
e     tenant  may    arrest  the   proceeding    by  making  affi- 
^^it  and  giving  bond  and  good  security.     In  order   to 
that  he  must  have  some   time  to  make   oath  before 
^^    officer  authorized   to  administer  it,   and  to   get   his 
^^Urity  and  make  a  legal  bond.     Therefore,  twenty-four 
^Urs    was   deemed    a    fair    construction   of    the   word 
^y^ciiediaiely  "  when  read,  as  it  must  be,  with  the  entire 
*^^»  and  the  legislature  in  the  act  of  1878-9  has  merely 
I  ^^ified  this  construction  so  as  to  give  three  days*  time 

k         ^^^cadof  one  day.  It  is  just  and  wise — a  remedial  statute, 
K         ^^d,  therefore,  to  be  liberally  construed.     It  was  passed 
M        ^^  ^Uow  tenants  time  enough  to  do  what  the  general  laws 
■k       ^  the  state,  as  well  as  this  local  law  of  Savannah,  author- 
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ized  them  to  do,  that  is  to  take  preliminary  steps  to  i3,r^ 
the  case  into  the  courts.      Three   days   is   a  reasonat^^^^^^^ 
time  for  this  preparation,  and  as  the  constitution  of  1%"^^ 
seems  to  advise,  if  not  require,  the  general  proceedings  c^-^ 
the  courts  and  their  officers  on  the  same  subject  matters  t^  ' 
be  uniform,  (see  Supl't  to  Code,  635,).  and  as  the  broac:^ 
term,  "under  existing  laws,"  embraced  the  proceedings  of*- 
all  officers  without  any  strained  construction,  we  ca..not^ 
avoid  the  conclusion  that  this  act  of  1878-9  was  designed 
to  embrace,  and  does  embrace,  those  proceedings  to  dis-  " 
possess  tenants  in  Savannah  as  in  all  other  parts  of  Geor- 
gia,  and    proceedings     under    her   local    law   as     under 
any    (_eneral    law.       We    are    aware    that   a  particular 
law    is    not     ordinarily    repealed     by    a     general     law 
unless    particularly    named,    or     necessarily    from     its 
terms  embraced  therein,  but  in  the  light  of  the  terms  used 
in  this  act,  and  of  the  constitutional  provision  that  "the 
jurisdiction,  powers,  proceedings  and  practice  of  allcourts 
or   officers   invested    with    judicial   powers   (except  city 
courts,)  of  the  same  grade  or  class,  so  far  as  regulated  by    " 
law,and  the  force  and  effect  of  the  process,  judgment  and 
decree  by  such  courts,  severally,  shall'  be  uniform.     This    - 
uniformity  must  be  established  by  the  general  assembly." 
We  have  no  doubt  that  the  true  construction  of  this  act    - 
allowing  tenants  three  days'  notice  by  the  officer  before  - 
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.0;  Acts   of  1878-9,  p.    145;    Prince's  Dig.,  p.  495; 

er.  on  Es.,  373;  5  N.  Y.,  394;  Taylor  Land,  and  Ten., 

12,  513,  514,  515,  516;  Wade  on  Notice,  645  ;  Add. 

1^  Con.,  385;  I  Par.  on  Con.,  509;  13  Ga.,  260;  2  Add. 

»^  Torts,  1198-1211 ;  Cooley  on  Torts,  326;  Taylor  Land. 

rid  Ten.,  479,  480,  483  ;    2  Greenleaf's  Ev.,  321 ;  i  Par. 

Con.,  514;  Wade  on  Notice,  700;  31  Ga.y  700;  43  lb,, 

Code,  §3571. 

Per  defendant :  63  Ga,,  172 ;  Code,  §2967  ;  Code,  §§4077 

seq.,  4890,4892;  12   Ga.,  409;  Acts  of  1S39,  p.   ^38; 

,  §§4881,4889;  Acts  1871-2,  p.  133;  60  Ga.,  107;  42 

- ,  141 ;   59  /*.,  204 ;  55  lb.,  648  ;  56  lb,,  615  ;  12  lb.,  564 ; 

/*.,683;  13  lb.,  260;  61  lb.,  496;  29  Am.  R.,  214;  15 

361;  6  Ire.,   153;  59  N.  Y.,  83;  47  Md.,  310;  21 

nn.,  37;  14  Ohio,  485 ;  Code  of  1863,  p.  13;  of  1865, 

-    II;  of  1873,  p.   11;  54  Ga.,  128;  Acts  of    1878-9,  pp. 

3^»  49,  136,  137 ;  Smith's  Man.  of  Common  Law,  410-41 1  ; 

ouv.  Law  Die.  par.  4;  12  Cush.  Mass.,  475  ;  3  N.  Y.,  9; 

Barb.,  434. 
Judgment  reversed. 


Elsas  vs.  Clay. 

P^ition  for  certiorari  does  not  become  a  part  of  the  records  of  the 
^^perior  codrt  until  granted.  Therefore,  if  the  exception  be  to  the 
'^fusal  to  grant  a  artiorari,  and  the  petition  come  up  in  the  record 
^^^th  no  other  identification  than  the  usual  certificate  of  the  clerk, 
^b«  writ  of  error  will  be  dismissed. 

**ractice    in    Supreme    Court.     At   September  Term, 

^lay  brought  an  action  on  account  against  Elsasi  before 

Justice  of  the  peace,  and  recovered  judgment.     Elsas, 

.  *^g  dissatisfied  with  the  judgment,  presented  his  peti- 

^^n  for  certiorari  to  the  judge  of  the  superior  court, 

^hich  petition  being  refused,  Elsas  excepted^  and  assigned 
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the  same  as  error.     The  petition  for  certiorari  does  not 
appear  in  the  bill  of  exceptions.     It  is  there  stated  that 
such  a  petition  was  presented  on  certain  grounds,  and  re- 
fused.    The  record  contains  what  purports  to  be  the  peti- 
tion.    It  is  not  identified  by  the  signature  of  the  judge* 
The  clerk  in  his  certificate  to  the  record  states  that  "tb^ 
foregoing  pages  contain  a  true  copy  of  the  petition  f o^ 
certiorari^  copy  account,  plea,**  etc.     On  motion  the  w^^ 
of  error  was  dismissed,  the  court  announcing  the  prir^<^^* 
pies  stated  in  the  decision. 

E.  Faw,  for  plaintiflF  in  error. 

Richard  Winn;  George  F.  Gober,  for  defendants 

Jackson,  Chief  Justice. 


e 

^• 

e 

is 


This  was  a  case  where  the  error  complained  of  was  t 
refusal  of  the  judge  to  sanction  the  certiorari;  and  a 
tion  to  dismiss  the  bill  of  exceptions  was  made  on  1 
ground  that  the  petition  for  certiorari  was  not  before  t 
court.     Whether  here  or  not  turns  on  the  point  whetb""^^ 
the  clerk  could  certify  to  the  paper  sent  up  as  that  p^^" 
tion,  and  that  depends  on  the  other  question,  was  th"^^  ^^ 
petition,  until  granted,  a  part  of  the  record?     It  was      '^^ 
part  of  the  record,  and  therefore  the  clerk  could  not  —  ^^^ 
tify  it  to  this  court ;  and  as  the  judge  does  not  tell  us 
where  that  the  paper  is  the  petition  he  had  before  h 
wc  cannot  tell  whether  he  erred  or  not  in  not  grant 
that  petition  which  was  before  him. 

The  writ  of  error  is  dismissed,  therefore,  for  the  rea 
that  there  is  no  authentication   by  the  proper  officer, 
judge,  that  the  paper  sent  up  by  the  clerk  is  the  petit i 
for  certiorari,  which  he  refused  to  grant,  the  clerk's 
tificate  not  being  sufficient  to  identify  it,  as  it  had  not 
come  and  was  not  a  part  of  the  record. 

Writ  of  error  dismissed. 
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CONYERS,  administrator,  vs.  Gray. 

I  •  An  attorney  who  has  collected  money  for  a  client  cannot  hold  the 
entire  amount  and  refuse  to  pay  over  the  same  because  a  small  part 
is  due  to  him  as  fees. 

C^-)  Nor  is  it  any  defense  to  a  rule  by  the  administrator  de  bonis  non 
to  collect  such  fund,  that  the  client  of  defendant  was  the  primary 
adaitnistrator«  and  defendant  was  one  of  the  securities  on  his  bond  ; 
that  defendant  having  collected  money  for  the  estate  paid  it  over  to 
the  administrator,  who  returned  it  to  him  to  keep,  to  secure  him 
against  liability  on  the  bond. 

^*  Where  it  was  shown  on  an  application  for  m  exea/thax  the  defend^ 
ant  had  declared  his  intention  of  leaving  the  state  shortly  before  that 
time,  and  had  made  application  to  be  dismissed  from  the  adminis- 
tration on  a  certain  estate  in  open  court,  on  the  ground  that  he  in- 
tended to  remove  from  the  state,  an  answer  to  the  effect  that  the 
defendant  had  intended  so  to  remove,  but  had  altered  his  mind,  and 
did  not  so  intend  at  the  time  of  filing  the  answer,  but  might  change 
bis  mind  if  he  saw  fit.  was  not  sufficient  to  prevent  the  grant  of  the 
vin'it  of  ne  exeat, 

U  Under  the  facts  of  this  case  the  remedy  at  law  was  not  adequate, 
there  was  good  ground  for  equitable  interposition. 


-Attorney  and  Client.     Administrators  and  Executors. 
-^^  £xeat.    Equity.    Before  Judge  Fain.    Bartow  County. 
Chambers.     August  6th,  1881. 


onyers,  administrator  de  bonis  non  of  the  estate  of 

Itoti,  filed  his  bill  praying  for  a  ne  exeat  against  Gray. 

e  bill  alleged,  in  brief,  that  Gray  had  been  the  attorney 

c:ompIainant's  predecessor  in  office,  and  as  such  had 

^oll^cted    between  $3,000.00  and   $4,000.00   on    certain 

^^^^«s;  that  he  claimed  some  $600.00  fees  as  due  to  him- 

*^lf  and  associate  counsel,  which  the  complainant  denies 

^"^^t  he  is  entitled  \o ;  that  a  rule  is  pending  against  the 

^^fendant  as  such  attorney  for  said  sum  ;  that  he  claims 

^    liave  paid  it  over  to  the  first  administrator,  except  his 

^^s,  and,  being  a  security  on  the  bond  of  his  client,  he 

y^Ceived  tht  money  back  to  be  held  or  properly  applied  for 

^**  protection  as  such  security ;  but  complainant  denies 
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:hat  it  was  ever  in  fact  paid  over;  that  defendant  13  insc 
vent,  and  about  to  remove  from  the  state  with  the  funa 
that  the  alleged  fees  have  been  disallowed  by  the  ori 
nary,  and  that  the  administrator  has  been  removed  a 
complainant  has  succeeded  him. 

The  answer  insisted  that  the  fees  were  due,  and  th^  ■*"* 
the  defendant,  after  deducting  his  legitimate  charges,  ha*— ^  ■*" 
paid  over  to  the  ad.utnistrator  the  amount  collected  ;  tha~^^^  ■* 
being  one  of  the  securities  on  the  administration  bon*-  *~~* 
under  agreement  with  the  administrator,  for  the  prote  ^^^  - 
tioi.  of  himself  and  his  co-security,  he  received  back  thrr^  ^ 
money — not  as  an  attorney,  but  as  a  matter  of  contraci— ^  -• 
to  hold  the  same  as  a  security  against  loss  on  the  bonc=^  *" 
that  he  is  ready  to  settle  by  paying  over  the  amount,  lei  "^^^ 

his  fees,  and  taking  a  receipt  in  full.     Defendant  denit^ * 

that  he  was  about  to  remove  from  the  state  at  the  time  •^»- 
making  the  answer,  but  asserted  his  right  to  change  h  * 

mind,  should  he  see  fit. 

Exhibits  ind  affidavits  were  submitted  in  support  «_-J  ■■"* 
the  bill  and  answer.  The  chancellor  refused  the  ne  exetr^'  "^ 
and  complainant  excepted. 

James  B.  Conyers;  Graham  &  Foute,  for  plaintiff 
in  error. 


.  Moore,  for  defendant. 
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lield  the  money  as  an  attorney,  but  to  save  himself  harm- 
less as  surety  on  the  bond,  he  having  paid  the  money  to 
Che  former  administrator,  who  returned  it  to  him  for  that 
purpose.  These  facts  were  also  set  up  against  the  ne  exeat^ 
^nd  in  answer  to  the  bill  the  respondent  said*  that  when  it 
-^nzs  answered — at  that  time — he  did  not  mean  to  leave 
Che  state,  but  might  change  his  mind. 

The  application  for  the  writ  was  denied  by  the  chancel- 
Sor  and  the  administrator  ^excepted. 

I.  The  respondent  ought  to  pay  the  money  collected 
:f  or  the  estate  to  him  whom  tne  law  clothes  with  the  au- 
-Chority  to  receive  it.     His  reasons  for  refusing  to  pay  it 
^u-e  not  at  all  sound  in  law.     If,  as  he  claims,  some  few 
Siundred  dollars  worth  of  fees  are  due  him  as  counsel,  the 
^extent  to  which  equity  will  permit  him  to  go  is  to  retain 
^?nough  to  pay  those  fees,  but  surely  he  should  not  keep 
clie  several  thousands  he  has  of  the  money  collected  for 
Cliis  estate  by  him,  and  belonging  to  the  estate,  in  order  to 
force  the  estate  to  a  settlement  of  his  fees  by  withhold- 
in  gr  from  it  what  belongs  to  it.     Equity  will  not  permit 
attorney  at  law  thus  to  extort  fees  by  withholding  a 
deal  more  of  another's  money  than  will  suffice  to  pay 
tli^m.     It  will  not  allow  him  to  say  "unless  you  will  give 
^^^    a  receipt  in  full  and  close  up  my  fees  at  my  own 
ch^i^^3^  I  will  not  pay  over  to  you  any  of  the  money  be- 
^^■^ging  to  you." 

^or  will  it  allow  him  to  retain  the  funds  of  the  estate 

collected  by  him  in  order  to  indemnify  himself  as  surety 

^'    the  administrator,  whether  the  former  administrator, 

^*^Ose  surety  he  was,  agreed  that  he  might  do  so  or  not. 

^Vnient  to  the  administrator  de  bonis  non  of  these  funds 

**1  relieve  him  from  liability  to  that  extent, .  and  his  re- 

^*^tion  of  it  could  not  possibly  indemnify  him  a  single 

^^^  more.     Indeed,  the  best  way  to  relieve  himself  as 

^f^ty  is  to  pay  over  the  money  he  has.    The  receipt  of 

^  ^ministrator  de  bonis  non  is  the  very  best  security  he 

^^    procure  to  indemnify  himself  against  loss.    If  he 

▼  67—22 
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should  keep  the  money,  he  might  lose  it  by  bad  invest- 
ments or  otherwise ;  but  when  it  passes  from  his  pocket 
to  the  administrator,  he  cannot  lose  a  cent  of  it — his  bond 
is  paid  exactly  to  that  extent,  and  to  that  extent  no  power 
■can  make  him  pay  it  again. 

So  that  this  idea  of  retaining  the  money  to  indemnify 
himself  as  surety,  looks  like  a  subterfuge  or  contrivance  to 
Iceep  it,  not  for  that  purpose,  but  for  some  other.  A 
court  of  chancery  will  not  for  a  moment  tolerate  such 
conduct  in  any  fiduciary  officer,  and  especially  will  it  see 
to  it  that  no  counsellor,  attorney  or  solicitor,  shall  hold 
funds  belonging  to  others  for  the  purpose  either  of  ex- 
torting fees  or  of  indemnifying  himself  as  surety,  when 
his  very  best  indemnity  is  to  pay  the  money  where  it  be- 
longs. These  fees  were  rejected  by  the  ordinary,  and 
thus  have  received  the  condemnation  of  the  courc,  whose 
duty  it  is  to  pass  upon  them  ;  but  even  if  allowed,  they 
would  furnish  no  reason  for  retaining  more  of  the  client's 
money  than  enough  to  pay  them. 

2.  But  conceding  that  the  attorney  should  pay  over  the 
money,  and  that  he  cannot  hide  behind  so  thin  a  veil  as 
that  here  set  up,  it  is  insisted  that  the-writ  of  ne  exeat 
ought  not  to  be  granted. 

What  are  the  facts?  He  has  notified  opposing  coun- 
r  other   gentlemen.tli.il   he    wnuld 
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3.  But  it  is  said  further  that  there  is  ample  remedy  at 
law,  and  that  suit  is  now  pending  on  the  administrator's 
bond,  on  which  he  and  others  are  sureties.  The  reply 
is,  that  equity  will  not  remit  the  complainant  to  a  suit  on 
a  bond  when  he  is  following  the  very  assets  of  the  es- 
tate, and  the  best  sort  of  assets-^money,  and  money 
held  by  the  attorney  who  collected  it  and  is  liable  for  it 
with  certain  interest  fixed  by  law  from  the  refusal  to  pay 
it  over.  Especially  will  it  not  do  so  when  the  whole  tax- 
able estate  of  the  attorney  is  but  some  two  thousand  dol- 
lars, scarcely  half  what  he  collected,  and  the  other  sure- 
ties might  die  and  procrastinate  payment,  or  the  suit  on 
the  bond  prove  unproductive  for  any  other  reason  in  the 
nany  defenses  which  may  be  made  and  the  shifting  cir- 
rumstances  of  men.  It  will  not  remit  the  suitor  to  so 
uncertain  a  remedy,  to  any  such  law  suit,  but  will  lay  its 
land  on  the  fund  that  this  fiduciary  agent  has,  and  which 
belongs  to  his  cestui  que  trust,  and  not  permit  him  to  quit 
ts  jurisdiction  with  the  ch'ent's  money  in  his  pocket  till 
le  has  secured  it  beyond  perad venture. 

That  7«^  exeat  is  the  remedy,  see  Code,  §3226,  which 
declares  that  ttiis  writ  will  be  granted  "against  persons 
llegally  removing  the  property  of  a  decedent  at  the  in- 
stance of  any  person  interested  therein.**  This  person  is 
^bout  to  take  this  money  of  this  decedent  illegally  out 
Df  the  state,  and  the  administrator  de  bonis  non  is  the  per- 
son interested  for  all  the  heirs  and  creditors,  and  interested 
because  it  is  his  sworn  duty  to  collect  this  fund  for  them. 

Section  3227  declares  that  the  complainant  "must  show 
that  no  adequate  remedy  is  afforded  at  law,  and  that  the 
defendant  is  either  removing,  or  about  to  remove,  himself 
or  his  property,  or  the  specific  property  to  which  the  com- 
plainant claims  title  or  an  interest."  We  see  no  adequate 
remedy  at  law  for  this  complainant  on  the  overwhelming 
facts  this  record  discloses,  and  we  see  from  the  evidence 
that  the  defendant  is  about  to  remove  beyond  this  state, 
QfTwas  when  this  bill  was  brought,  himself  and  this  money 
too,  the  title  to  which  is  in  this  complainant. 
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Therefore,  we  think  that  the  chancellor  erred  in  not 
granting  the  prayer  for  this  writ  in  this  case,  and  it  is  re- 
manded, that  action  may  be  taken  by  him  in  accordance 
with  this  opinion. 

Judgment  reversed. 


Parker  vs.  Beall. 

1.  The  charge  of  the  court  in  this  case  was  not  without  foundation  in 
the  evidence. 

2.  Whilst  generally  knowledge  of  the  existence  of  a  judgment  on  the 
part  of  a  purchaser  from  a  defendant  will  prevent  the  running  of 
the  four  years  statute  in  his  favor,  yet  where  the  holder  of  the 
X'  /a.  was  a  joint  creditor  with  the  purchaser,  and  it  was  agreed 
between  these  creditors  and  the  debtor  to  divide  his  land  between 
them,  and  thereupon  the  purchaser  delivered  up  his  claim  and 
took  a  deed  to  this  piece  of  land,  the  plaintiff  in  _fi.  fa.  was  estop- 
ped from  setting  up  notice  to  the  purchaser  of  his  lien. 

Charge  of  Court.  Title.  Estoppel.  Judgments.  Be- 
fore Judge  LawsON.  Wilkinson  Superior  Court.  April 
Term,  1881. 

A  fi.  fa.  in  favor  of  Parker  vs.  Brannon  was  levied  on 

certain  l.iiui,  and    Beall    interpo':ied  a  claim.      On  tlie  trial, 
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ivas  a  part ;  that  there  was  enough  left  for  him  and  Par- 
ker besides  that  particular  parcel.  Parker  was  not  pres- 
ent when  this  was  said,  but  the  land  was  divided  and 
Beall  received  a  portion  in  payment  of  his  debt  in  accord- 
ance with  the  compromise.  He  received  no  more  than 
his  fair  proportion ;  and  he  remained  in  possession  more 
than  four  years  before  this  fi  fa,  was  levied. 

The  jury  found  the  property  not  subject.  Plaintiff 
3noved  for  a  new  trial ;  it  was  refused,  and  he  excepted. 

For  the  other  facts  see  the  decision. 

H.  F.  Carswell,  by  brief,  for  plaintiff  in  error. 
F.  Chambers,  by  brief,  for  defendant. 

ACKSON,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  issue  formed  the  jury 
c^und  for  the  claimant.  Thereupon  the  court  refused  a 
ew  trial,  and  plaintiff  in  execution  excepted. 

The  court  certifies  only  one  ground  of  the  motion  as 
orrect,  declining  to  certify  the  truth  of  that  in  respect  to 
he  incompetency  of  the  juror. 

I.  That  ground  is  in  respect  to  the  charge  that  if  the 
ary  believed  from  the  evidence  that  plaintiff  in  error  and 
laimant  were  both  creditors  of  Brannon,  who  was  in  fail- 
ng  circumstances,  and  it  was  agreed  between  them  that 
Irannon's  proposition  should  be  accepted  to  receive  his 
).nds  in  payment  of  their  debts,  and  in  pursuance  of  that 
greement  claimant  gave  up  his  indebtedness  and  took  the 
leed  to  the  land  levied  on,  then  the  jury  would  be  au- 
horized  to  find  for  claimant — the  objection  being  that 
here  is  no  evidence  to  authorize  the  charge.  On  an  ex- 
amination of  the  evidence  in  the  bill  of  exceptions  certi- 
ied,  we  are  not  prepared  to  say  that  there  is  not  enough 
:o  authorize  the  charge,  and  there  is,  therefore,  no  error 
>n  that  ground  of  the  motion. 

a«  But  it  is  further  alleged  that  the  verdict  is  against 
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law.  The  deed  from  the  defendant  in  execution  to  claim- 
ant is  younger  than  the  judgment  of  the  plaintiff  in  exe- 
cution^nd  he  bought  with  knowledge  of  that  judg^ent.and 
has  held  the  land  in  open  and  notorious  possession  more 
than  four  years.  So  that  whether  or  not  he  is  protected 
as  an  innocent  purchaser  bona  fide  and  for  value  with 
possession  for  more  than  four  years,  depends  upon 
whether  the  facts  found  by  the  jury  estop  the  plaintiff 
from  making  that  point.  On  the  facts  so  found  we  think 
that  the  plaintiff  is  estopped.  It  would  be  iniquitous  to 
permit  him  to  induce  the  claimant  to  surrender  to  the  de- 
fendant in  execution  the  debts  he  held  against  him  and 
take  the  land  in  Heu  of  those  debts,  and  then  levy  on  and 
sell  the  land  years  afterwards. 

Whilst  the  knowledge  of  the  judgment  ordinarily  will, 
as  ruled  by  a  majority  of  this  court  in  Phillips  vs.  Dob- 
bins, 56  Co.,  617,  affect  the  bona  fides  of  the  purchaser, 
even  so  as  to  show  without  more  that  he  cannot  be  a 
bona  fide  purchaser  in  the  sense  of  the  four  years'  posses- 
sion statute,  yet  where  a  joint  creditor  of  the  same  debtor 
actually  agreed  to  divide  the  debtor's  land,  and  to  let 
the  claimant  have  part  thereof,  surely  it  cannot  be  sound 
law  that  he  should  repudiate  it,  after  he  had  caused  claim- 
ant to  surrender  his  evidences  of  indebtedness,  and  could 
not  possibly  put  him  back  where  he  was  before  the  agree- 
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Freeman,  trustee,  vs.  Holcomi^e,  marshal. 

A.fter  the  taxes  due  to  a  city  have  been  paid  ta  it,  and  ihtjl,/a,  there- 
for has  b^n  transferred  to  the  party  so  payingr,  the  power  of  the 
marshal  as  a  collecting  officer  of  the  city  is  at  an  end,  and  he  has  no 
farther  control  of  thejl./a,  than  to  enforce  it  at  the  instance  and 
for  the  benefit  o^  the  transferree.  Hence,  mandamus  will  not  lie  at 
the  instance  of  a  third  party  to  compel  him  to  again  transfer  the 
fi./a.  on  receipt  of  the  amount  thereof. 

Tax.   Offices.  Executions.    Mandamus.    Before  Judge 
Stewart.     Fulton  Superior  Court.    April  Term,  1881. 

During  the  spring  term,  1 881,  of  Fulton  superior  court, 

James  C.  Freeman  filed  a  petition  for  a  mandamus  requir- 

itig  Wm.  H,  Holcombe,  as  marshal  of  the  city  of  Atlanta, 

^o   transfer  to  him  a  tax  fi.    fa.  issued   by   said   city 

^f^inst  John   R.  Wallace,  and   which  was  then  in   said 

liLolcombe's  hands    for  collection.    The  following  is,  in 

Substance,  the  state  of  facts  set  out  in  said  petition :     The 

tZKfi.fa.  was  issued  August  21st,  1H75,  for  the  taxes 

Wallace  for  the  year  1875.     On  March  loth,  1876, 

i%  was  regularly  transferred  by  said   Holcombe,  as  such 

^^larshal,  to  Wm.  H.  Venable,  who  was  the  owner  when 

petition  was  filed.    On  August  6th,  1877,  said  ^. /a. 

levied  upon  a  tract  of  land  in  Atlanta  particularly  de- 

^^cribed  in  the  petition.     This  tract  of  land  at  the  date  of 

^K4ich  levy  was  owned  by  the  petitioner,  and  has  ever  since 

^^elonged  to  him.    On  May  7th,  1881,  petitioner  tfsndered 

Holcombe,  as  such  marshal,  in  gold  coin  and  legal 

tender  notes  of  the  United  States,  the  amount  due  upon 

^^aid  fi>fa.^  and  requested  said  Holcombe,  as  such  marshal, 

1^0  transfer  to  him  said  execution.     Said  Holcombe,  acting 

Zander  the  instructions  of  said  Venable,  refused  to  accept 

^uch  amount  so  tendered  and  make  such  transfer,  but,  on 

^  '^Jie  contrary,  declared  his  purpose  to  collect  said  fi.  fa. 

^y  the  sale  of  the  property  levied  on,  and  advertised  the 

to  be  sold,  the  first  Tuesday  in  June,  1881.    Peti- 
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.T  made  in  his  petition  a  continuing  tender  of   the 
due  upon  the  execution,  and  prayed  that  the  writ  ot 
idamus  might  issue,  requiring  said  Holcombe,  as  such 
rshal,  to  accept  the  money  and  make  the  transfer.       A 
indamus  nisi  was  issued.  On  the  hearing  thereunder^tlie 
.fendant  moved  to  dismiss  the  petition.     The  motion 
as  sustained  a[nd  plaintiff  excepted. 

Henry  Hillyek  ;  Marshall  J.  Clarke,  for  plain  -tiff     * 
in  error.  ^ 

Hopkins  &  Glenn,  for  defendant. 

Jackson,  Chief  Justice. 

This  case  presents  the  single  question  whether  a 
damns  should  have  been  issued  against  the  marshal 
Atlanta  requiring  him  to  transfer  a  tax  ^.yii.  for  city  tax< 
to  the  applicant.    The  marshal  had  received  the  city 
due  from  W.  H.  Venable  and  transferred  the  tax  executio 
t^him,  and  we  think  that  the  judge  of  the  superior  cou 
was  clearly  right  in  ruling  that  he  had  nothing  further  to  d*^ 
with  it  as  the  collecting  officer  of  the  city.    The  tran 
ferree  had  acquired  by  the  transfer  all  the  rights  of  the  cit 
to  XYitJi.fa.    The  paper  was  his,  as  much  as  it  had  bee 
before  the  city's,  property,  and  it  was  lor  him  thencefort 
to  enforce  it. 

Such  is  the  plain  provision  of  the  act  of  1872.     Code. 
§891.     It  enacts  that  the  ^'  transferee  shall  have  the  sam 
rights  as  to  enforcing  said  execution  and  priority  of  pay 
ment  as  might  have  been  exercised  or  claimed  before  sai 
transfer."     These  words  convey  the  title  out  of  the  ci 
into  the  first  transferree,  and  so  far  as  the  officer  of  th 
city  for  collecting  taxes  for  it  is  concerned,  his  function 
were  at  an  end. 

The  section  of  the  Code  does  not  even  make  it  neces^ 
sary  that  the  city's  name  be  used ;  if  it  did,  it  would  b^ 
^or  the  use  of  the  transferree  and  merely  nominal.    AH 
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t:hat  the  marshal  could  be  required  to  do  is  to  levy  and 
make  the  money  on  Xht  fi,  fa.  as  the  levying  officer  of  the 
c:ity  by  order  of  the  transferree,  just  as  the  sheriff  would  do 
in  ordinary  executions  when  transferred;  and  when  that  is 
one  the  execution  is  satisfied.  If  the  transferree  wished 
o  transfer  it,  that  is  another  question,  and  would  be  his 
usiness,  and  concern  him  only. 
Judgment  affirmed. 


ONES  et  aL  vs.  The  National  Exchange  Bank  of 

Augusta. 

M^Liere  two  cases  involving  different  parties  and  different  rights  were 
^ried  separately  in  the  court  below,  although  the  same  testimony 
^^9fz&  used  in  each,  the  presiding  judge  could  not  order  them  to  be 
consolidated,  and  that  but  one  brief  of  evidence  be  used  on  a  mo- 
'K.ion  for  a  new  trial  in  both  cases,  and  but  one  bill  of  exceptions  be 
"Aled  to  the  overruling  thereof.  If  two  distinct  cases  are  so  brought 
'^o  this  court,  the  bill  of  exceptions  will  be  dismissed. 

ractice  in  Supreme  Court.    At  September  Term,  1881. 

^ne  Bones,  as  widow  of  John  S.  Bones,  petitioned  for 
out  of  real  estate  in  the  city  of  Augusta,  of  which 
liusband  died  seized  and  possessed.  As  administra- 
of  said  Bones,  she  instituted  an  action  for  rent  for 
*^hird  interest  in  said  real  estate  against  The  National 
^^^l^angc  Bank  of  Augusta.  The  defendant  filed  a  caveat 
^^  objections  in  the  first  case,  and  plea  of  general  issue 
"^V^c  second.  The  two  cases  came  on  for  hearing  June 
^^^»  1881.  The  rent  case  was  called  first.  The  parties 
**"^^d  to  refer  the  law  and  the  facts  to  the  court  for  de- 
ri  without  the  intervention  of  a  jury. 

e  court  decided  in  favor  of  the  defendant,  and  called 

4ower  case.    The  parties  agreed  that  the  petition  for 

should  be  submitted  on  the  same  testimony  as  the 

*€ii  filed*    The  court  decided  against  the  petition  for 
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dower.  According  to  the  agreement  of  counsel,  ihi 
court  ordered  *^  that  upon  any  motion  for  new  trial  or  bil_ 
of  exceptions,  that  but  one  brief  of  evidence  shall 
filed  for  both  cases,  which  shall  be  heard  and  determiner — aA 
together,  and  under  which  but  one  transcript  of  recorczi^d 
shall  be  forwarded  to  the  supreme  court  by  the  clerk  o 
this  court  to  answer  for  both  cases." 

Mrs.  Bones  moved  for  a  new  trial  in  each  case,  upon  th« 
ground  that  the  decision,  both  on  the  law  and  upon  th 
facts,  was  error,  which  motion  being  overruled,  she  e>^r:  ex- 
cepted, and  assigned  the  same  as  error. 

Frank  H.  Miller,  for  plaintiffs  in  error. 

Foster  &  Lamar,  for  defendant. 
Jackson,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  and  transcript 
the  record,  that  two  cases  were  tried  separately  bef( 
Judge  Snead,  of  the  Augusta  circuit,  the  one  being  a  si 
for  rent  due  the  estate  of  John  Samuel  Bones,  and 
other  an  application  for  dower  by  the  widow  of  the 
John  Samuel    Bones.    The  judge,  by  agreement,  tri 
each  case  without  the  intervention  of  a  jury,  and  foui 
and  adjudged  both  for  defendant.one  against  the  estate 
the  other  against  the  widow.    The  administratrix  and 
widow  are  the  same  lady,  and  the  lands  out  of  which  r^  ^ 
and  dower  were  claimed  are  the  same,  being  certain  tei^ 
ments,  or  rather  a  certain  interest  in  the  tenements,  in 
city  of  Augusta.     After  the  trial,  and  the  judgment  u] 
the  first  case,  it  further  appears  that  the  second  case, 
dower,  was  submitted  on  the  same  testimonv,  and  aL 
adjudged  for  defendant;  whereupon  the  court,  by  conse^^ 
and  at  the  request  of  counsel,  passed  the  following  ord^^  ' 

"Ordered  and  adjudged,  that  upon  any  motion  for  nc^^ 
trial  or  bill  of  exceptions  that  but  one  brief  of  evideiic^ 
shall  be  filed  for  both  cases,  which  shall  be  heard  and  dc^ 
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ermined  together  and  under  which  but  one  transcript  of 
he  record  shall  be  forwarded  to  the  supreme  court  by 
lie  clerk  of  this  court  to  answer  for  both  cases." 

Subsequently  a  motion  for  new  trial  was  made  and  filed 
>r  both  cases  accompanied  by  one  brief  of  testimony. 

And  thereupon  the  following  order  was  passed : 

"The  within  motion,  after  approval  of  brief  of  evi- 
ence  to  apply  to  both  cases,  is  overruled  in  each  case  on 
II  the  grounds  set  forth  therein.  It  is  further  ordered 
lat  biit  one  bill  of  exceptions  and  transcript  of  record 
lall  apply  to  and  bind  each  motion  as  separately  made." 

Thus  two  suits,  totally  distinct  in  character,  and  neces- 
irily  involving  distinct  issues  of  fact,  one  brought  by 
le  administratrix  for  money  due  for  rent  and  involving 
iie  value  of  that  rent,  and  the  judgment,  if  recovery  be 
ad,  being  for  the  estate  of  deceased,  and  the  other  for 
ower  to  be  set  apart  by  appraisers,  not  for  the  estate, 
ut  for  the  widow  individually,are  amalgamated  together, 
nd  by  order  of  the  superior  court  are  brought  to  this 
ourt  by  one  bill  of  exceptions  and  one  transcript,  of  the 
ecord.  We  are  not  aware  of  any  statute  of  the  state 
rhich  invests  the  superior  court  with  power  to  adjudge 
n  what  manner  cases  shall  be  brought  to  this  court,  and 
o  determine  how  many  and  what  cases  tried  before  that 
curt  shall  come  here  with  but  one  bill  of  exceptions, 
for  do  we  see  that  the  request  and  consent  of  counsel  on 
K>th  sidels  can  sanctify  the  judgment  so  as  to  make  it 
"alid. 

If  two,  involving  the  distinct  rights  of  a  widow  and  of 
in  estate,  can  thus  be  combined,  any  oihernumber,  if  the 
lefendant  be  the  same  person,  may  be  consolidated,  no 
natter  how  different  the  plaintiffs  may  be.  If  the  main 
acts  be  the  same,  however  different  other  facts  may  be, 
rarying  with  various  plaintiffs,  still  but  one  bill  of  ex- 
leptions  shall  bring  them  all  here  as  one  case.  Some  of 
lie  officers  of  this  court  are  paid  by  a  cost  fee  in  each 
\^  and  are  interested  in  the  question.    Whilst  this 
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court  might  possibly  cut  those  fees  down,  it  is  difficult  to 
see  by  what  authority  the  superior  court,  though  solicits ^ 
and  urged  by  counsel  on  both  sides,  having  no  jurisdicti< 
over  them  as  its  officers,  can  do  so.    The  state  library 
involved  in  it,  for  after  paying  the  salary  of  the  clerk 
this  court,  the  surplus  is  expended  in  the  purchase 
books  to  keep  our  state  and  her  courts  abreast  with  tb     ^^ 
progress  of  law  as  a  science,  as  it  advances  with  the  corc^"^" 
mon  march  of  all  sciences.     Can  the  superior  courts  aiw^^^d 
the  counsel  at  their  bar  cut  off  this  most  important  rei 
nue?     If  the  superior  court  be  sustained  in  consolidatii 
these  two  cases,  we  do  not  see  the  limit  to  its  power 
this  direction. 

There  is  a  law  that  to  save  costs  certain  cases  betwe:' 
the  same  parties  may  be  consolidated  and  tried  togethe 
but  in  this  case  the  plaintiffs  are  different  parties — the  or 
an  administratrix,  the  other,  a  widow ;  the  one  suing  f ' 
others,  the  other  for  herself.     Creditors  of  the  estate 
interested  for  the  plaijitiff  in  the  first  suit ;  they  are  agaii 
the  widow  in  the  second. 

The  widow  has  contracted  a  partnership  and  execut  :^^  ted 
a  deed  which  may  bar  her  right  of  dower — ^all  done  siii^  -•ncc 
the  death  of  her  husband,  but  that  deed  of  relinquis  -S'ish- 
ment  of  dower,  which  is  her  own  right,  will  hardly  opci 
to  bar  the  estate  of  rents,  if  otherwise  due.     Apprais< 
are  to  value  the  land  in  order  to  set  apart  her  dower;  t: 
jury  is  to  pass  upon  the  value  of  the  rents.    The  ju( 
ment  in  the  one  case,  if  for  plaintiff,  is  for  so  much  mon^ 
a  moneyed  judgment;  in  the  other  it  is  that  she  is  err' 
tied  to  her  dower.     So  that  the  parties  are  distinct, 
evidence  distinct,  the  verdict  distinct,  the  judgment 
tinct,  and  the  two  claims,  from  the  mode  of  first  entei 
the  court   to  the    final   process,  are  as  wide  apart 
the  poles.     There  is  but  one  nexus  that  unites  them 
all,  and  that  is  the  fact  that  both  derive  title  from  J< 
Samuel  Bones  to  their  several  interest  in  the  same  XzrmdSf 
and  if  he  died  without  title  neither  can  recover.    But 
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there  the  kinship  of  the  two  cases  ceases,  and  they  be- 
come thenceforth  strangers.  If  Bones,  at  his  death,  was 
in  debt  to  the  bank,  whiqh  seems  to  be  one  issue,  then 
^ven  if  he  had  not  parted  with  the  title  to  the  bank,  his 
estate  would  hardly  be  allowed  to  recover  rents  from  it 
'W'ithout  paying  the  debt ;  whereas,  the  widow  would  be 
entitled  to  her  dower,  no  matter  what  the  estate  owed  the 
l>ank,  if  her  husband  had  not  parted  with  the  title.  Set- 
off would  balance  the  account  in  the  one  case,  but  in  the 
other  it  would  have  no  force.  Payment  of  the  debt  would 
^^^e  an  issue  in  the  one,  but  wholly  immaterial  in  the  other ; 
and  the  questions  of  payment,  and  what  amounts  to  pay- 
'^ent,  seem  also  involved  in  this  mixed,  and  therefore 
^ornewhat  confused,  record. 

We  do  not  think,  for  the  foregoing  reasons  that  the  two 
eases  are  before  this  court  according  to  law,  and  therefore 
^^e  think  that  we  have  no  jurisdiction  to  review  the  rulings 
^'  the  superior  court  thereon.  On  a  single  point  the  court 
«>eIo\v  rested  its  judgment,  as  we  understand  the  bill  of  ex- 
^^ptions  and  record,  but  he  has  certified  a  vast  number  of 
other  points.  Perhaps  the  judge  intended  that  point  on 
^^'^ich  his  judgment  rested  to  be  the  only  one  for  review, 
/^^  therefore  yielded  to  request  of  counsel,  and  passed 

^  Order  consolidating  two  cases  with  different  parties, 
'^^  providing  for  their  review  here  as  one  case.     But  the 

^^ion  for  new  trial,  the  bill  of  exceptions  and  assign* 

^^ts  of  error  make  many  other  points. 
^^  *^^nciple  and  uniformity  of  practice,  jurisdiction  and 
^,  ^    light  under  the  law  to  act  upon  cases  here,  demand 

^t  v^e  dismiss  this  bill  of  exceptions,  because  in  it  two 
^^^es  between  different  parties  are  brought  here,  and  we 

^  Slsid  that  in  doing  so  we  do  no  harm  to  the  plaintiff  in 

'"''Or,  inasmuch  as  if  the  two  had  been  properly  before  us  in 
^P^ratc  writs  of  error,  we  should  have  had  but  little  dif- 

^Ulty  in  affirming  the  judgment,  on  the  ground,  too,  on 
'^ich  the  court  below  rested  it — that  the  title  passed  to 

^^  bank  to  secure  the  debt,  and  as  it  passed  for  that  pur- 
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pose,  the  bankmight  acquire  it  to  hold  until  the  debt  was 
paid.  But  be  that  as  it  may,  the  writ  of  error  must  go 
out. 

In  conclusion  we  desire  to  repeat  that  we  know  of  no 
law  which  authorizes  this  bill  of  exceptions.  (See  Code, 
§4250  rf  seg.)  That  we  regard  the  principle  applied  of  the 
utmost   importance;    that   a  smooth,   clear   record,   and 
statement  of  errors  and  evidence  bearing  on  one  case  be- 
tween one  plaintiff,  or  set  of  plaintiffs,  in  the  same  right, 
and  one  defendant,  orset  of  defendants,  in  the  same  right, 
are  essential  to  correct  adjudications  of  legal  questions 
here,  and  therefore  we  feel   it  our  duty  to  dismiss  this 
writ  of  error.     If  counsel  have  a  number  of  cases  between 
different  parties  involving  the  same  questions  of  law  and 
(act,  there  is  no  difficulty  in  having  the  controlling  princi — 
pies  settled  here  in  one  case  by  having  a  consent  ordei — : 
passed,  that  alt  others  shall  abide  the  determination  oK 
the  one  brought  here.     There  is   no  other  legal    mod^ 
known  to  us  of  settling  two  or  more  cases  dependent  or*-: 
the  application  of  legal  principles  to  the  same  facts.     It  . 
the  facts  and  issues  necessarily  applicable  to  one  diffeix 
■  from  those  applicable  to  others.each  must  be  settled  alone  ■= 

In  what  has  been  said  above,  we  wish  to  add  that  noth-^ 
ing  has  been  Intended  to  reflect,  either  upon  the  abl^ 
counsel  who  solicited  the  orders  on  which  the  two  caseg 
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thus  of  giving  it  jurisdiction  to  try  them,  affecting 
the  fees  of  some  of  the  officers  of  this  court,  as  well  as 
the  extension  of  the  state  library,  are  at  issue,  and  there- 
fore a  sense  of  duty  constrains  us  to  dismiss  the  writ  of 
error. 

It  is  true,  as  has  been  suggested  since  this  judgment 
was  pronounced,  that  after  this  court  has  got  jurisdiction 
by  several  and  separate  bills  of  exceptions,  it  has  consoli- 
dated and  tried  cases  together,  as  in  64  Ga.,  18;  but 
that  is  altogether  a  different  matter,  and  does  not  affect 
either  the  jurisdiction  of  this  court,  or  the  rights  of  its 
officers,  orpf  the  public,  but  its  own  convenience  only. 

To  us  the  path  of  duty  is  plain,  and  we  must  follow  it 
in  this  case. 

Let  the.  writ  or  error  be  dismissed,  and  the  judgment  of 
the  superior  court  stand  affirmed. 


GUILL  et  aL  vs.  NORTHERN  et  al. 

'  -   Where  a  deed,  which  conveyed  land  to  the  wife  of  the  grantor  for 
ber  use  for  life,  provided  that  it  should  be  used  by  the  grantor's 
children,  together  with  his  wife^as  a  home,  and  at  her  death  be  divided 
^mong  them,with  power  in  the  wife  "at  any  time  in  her  discretion  to 
Sell  and  convey  the  said  property  by  deed,  provided  the  proceeds 
Of  such  sale  are  invested  in  other  real  estate  for  the  uses  expressed," 
^  bona  fide  purchaser  from  the  wife  would  acquire  a  good  title,  and 
^^^ould  not  be  bound  to  see  to  the  application  of  the  proceeds. 
"^     *^^liough  taken  alone  a  clause  in  a  charge  may  be  objectionable,  yet 
if.  when  taken  in  connection  with  its  context,  it  is  fair  and  proper, 
it.  will  not  be  cause  for  a  new  trial. 
■^^^  O    One  who  receives  money  by  a  duly  constituted  agent,  or  who 
>^tifies  such  receipt  by  one  who  acts  for  her,  is  bound  by  such  pay- 
ikient  as  though  made  to  herself. 

,^^^  *1* rusts.     Title.     Vendor  and  Purchaser.     Before  Judge 
^Ttle.     Hancock  Superior  Court.     April  Term,  1881. 

I^eported  in  the  decision. 
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SeaBurn  Reese,  for  plaintiFTs  in  error. 
J.   T.  Jordan;  C  W.  DuBose,  for  defendants. 
Crawford,  Justice.  ^ 

This  wasan  action  of  ejectment  brought  by  Mrs.  Nant^  ^^ 
H.  Guill,  for  herself  and  as  the  next  friend  of  her  minC^ ^^f 
children,  to  recover  a  house  and  lot  in  the  town  of  Spart^"  ^< 
which  she  on  the  fourth  d^y  of  February.  1873,  ^^^  con^^^^^ 
veyed  to  William  J.  Northern,  the  defendant  below  antfc^ 
the  defendant  in  error  here.  ^^ 

The  deed  by  which  she  acquired  title  was  from  her"*      j 
husband,  made  in  February,  1869,  and  recited  that  the  "^^^ 
property  conveyed  was  for  her  sole  and  separate  use  dur-    — ' 
ing  her  life,  and  at  her  death  to  be  divided  between  the     "^^ 

children  of  Alexander  Guill,  the  grantor;  it  being  dis-     

tinctly  understood  between  the  parties,  that  the  property 
conveyed  should  be  occupied,  used  and  enjoyed  by  their 
children,  as  well  as  the  grantee,  during  her  lifetime  for  a 
home.  It  further  recited  that  the  said  Alexander  Guill, 
the  grantor,  authorized  and  empowered  the  said  Nancy, 
at  any  time  in  her  discretion  to  sell  and  convey  the  said 
property  by  deed,  provided  the  proceeds  of  such  sale  were 
invested  in  other  real  estate  for  the  uses  expressed.    Upon 
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Taking  this,  then,  to  be  a  sound  rule,  and  looking  for  the 
settlor's  meaning,  we  find  that  he  authorizied  Mrs.  Nancy 
H.  Guill  at  any  time  in  her  discretion  to  sell  and  convey 
:he  property,  provided  that  the  proceeds  of  the  sale  were 
•e-invested  in  other  real  estate  for  the  uses  expressed. 

The  only  reasonable  construction  of  which  is,  that  he 
ronveyed  the  property  to  his  wife,  to  be  used  as  a  home 
:or  herself  and  her  children  during  her  life,  with  the  priv- 
ilege, if  in  her  discretion  she  saw  fit  at  any  time  to  ex- 
:hange  it  for  another,  she  might  do  so,  with  the  single 
[imitation  upon  her  right  to  sell,  that  the  title  to  the  other 
real  estate  should  be  subject  to  the  same  uses  as  that  sold. 
The  trust  was  in  her^  its  execution  was  in  her  discretion 
alone,  the  proceeds  to  be  re-invested  in  another  home  by 
her^  without  a  word  indicating  a  duty  upon  the  purchaser. 
Besides,  the  requirement  is  not  that  it  shall  be  immedi- 
:tely  re-invested,  nor,  when  done,  in  any  particular  home, 
'Ut  in  other  real  estate. 

The  doctrine  as  laid  down  by  the  English  courts  is,  that 
^here  the  objects  of  the  trust  are  limited  and  defined^  so 
lat  the  trustee  has  no  other  duty  than  to  receive  the 
loney  and  immediately  pay  it  over  to  one  already  desig- 
ated  and  capable  to  receive  it,  the  purchaser  is  bound  to 
le.  it  so  paid,  otherwise  he  is  not.  In  this  country  this 
octrine  does  not  obtain  except  where  there  is  fraud  be- 
veen  the  trustee  and  purchaser,  the  general  rule  being, 
lat  the  purchaser  who,  in  good  faith,  pays  the  purchase 
loney,  is  not  bound  to  look  to  its  application.  Green- 
raFs  Cruise  on  Real  Property,  m.  p.,  455,  note  i. 

Chancellor  Rutledge,  in  ruling  a  case  precisely  similar 
:>  the  one  at  bar,  as  early  as  1806,  says  that  whatever 
lay  be  the  law  of  Great  Britain  on  this  subject,  there 
re  a  variety  of  local  circumstances  which  render  it  not 
nly  highly  improper,  but  almost  impracticable,  that  it 
hould  be  adopted  in  this  country.     Dessasure  Eq.  Rep. 

»SS* 
Stofy  in  his  Eq.  Ju.,  2  vol.,  §ii34»  asserts  that  where 
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the  trusts  are  defined,  but  require  time,  deliberation  ^b-  —  '■^^ 
discretion,  it  seems  that  the  purchaser  is  not  bound  to  —  '  ^^ 
to  the  due  application  of  the  purchase  money, 

Under  the  authorities  and  the  facts  of  this  case,  we  c -:-*  ^i^"' 
not  hold,  that  because  the  children  were  entitled  t*=^^^  , 
home  in  the  property  before  it  was  sold,  that  the  lanci  ^^^l^r 
chargeable  therewith  in  the  hands  of  the  purchaser,  n 
that  he  was  bound  under  the  ample  power  of  sale  giv« 
to  the  grantee,  to  see  to  the  application  of  the  purchai  - 
money. 

2.  The  only  remaining  question  not  growing  out  of  tfiT^  ^  rt 
preceding  one,  arises  on  the  following  charge  of  the  courts  -  ,.^w' 
"The  recital  in  the  deed  that  the  purchase  money  wa -^^  ^-^ 
received  by  Mis.  Guill  binds  her(and  she  is  estopped  froif*'^,,^  - 
denying  it)  if  you  believe  she  kr.ew  of  the  contents  of  the^  ^--^  ■ 
deed.  If  the  deed  was  signed  by  her  and  was  put  upon*'*^^^^ 
record,  this  is  presumptive  evidence  of  her  knowledge  of*^  «--»"^ 
the  contents.  This  presumption  is  strong  or  weak  accord-  "^  ^-^' 
ing  to  the  circumstances  in  proof  before  you,"  The  error  "'*  ^^ 
complained  of  is  that  the  judge  instructed  the  jury,  that  '^  gr 
Mrs.  Guill  was  estopped  from  denying  the  recital  in  the  ■^^^  ^ 
deed,  that  she  had  received  the  purchase  money   for  the  ^-j 

land.     If  this  were  taken  by  itself,  and  was  the  propercon-  ^^ 

struction  of  the  charge,  it  would  undoubtedly  be  errone-        "^^  ^ 
ous,  and  especially  so  if  it  denied   to  Mrs.  Guill  tho  right  j 
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of  the  case,  agency  is  shown,  or  if  no  such  authority  at 
first,  if  she  afterwards  ratified  his  act,  such  ratification 
binds  her.  The  recital  in  the  deed  that  the  purchase  money 
Avas  received  by  Mrs.  Guill  binds  her,"  etc.  It  is  thus  that 
tlie  objectionable  part  of  the  charge  comes  in,  and  was 
evidently  intended  to  instruct  the  jury  that  sAe  could  not 
deny  receiving  the  money  if  Ae  received  it  as  her  agent, 
^Iie  question  being  not  whether  it  was  received,  but  was 
it  received  by  him  for  her.  Looking  at  it,  therefore,  in  the 
light  of  the  evidence,  it  was  not  in  violation  of  the  stat- 
uite.  After  a  thorough  review  of  the  authorities,  and  an 
a^pplication  of  the  same  to  the  facts  of  this  case,  we  are 
of  the  opinion  that  the  judgment  of  the  court  below  was 
iright  and  must  be  affirmed. 
Judgment  affirmed. 


Ware  vs.  The  State  of  Georgia.  ^ 

X  •  To  sustain  the  defense  of  aitdt,  as  such,  the  range  of  evidence  in 
respect  to  time  and  place  should  be  such  as  to  exclude  the  possi- 
bility of  the  defendant's  presence  at  the  scene  of  the  crime  at  the 
'  time  of  its  commission,  and  the  anus  is  on  the  defendant  to  sustain 
his  plea. 
C^x.)  Although   evidence  may  fall  short  of   establishing  the  plea  of 
aiidt,  as  such,  yet  it  may  be  considered  by  the  jury  with  the  en- 
tire evidence  in  determining  whether  a  reasonable  doubt  of  de- 
fendant's guilt  has  been  raised. 
^«   The  evidence  showed  that  late  in  the  evening,  near  dark,  a  girl 
twdve  years  of  age  was  passing  along  a  by-way  going  to  the 
house  of  a  neighbor ;   that  the  defendant,  a  grown  man  and  a 
stranger,  rushed  out  of  the  woods  on  the  roadside,  seized  and 
Squeezed  her  hand,  clasped  her  in  his  arms,  and  was  bearing  her 
to  the  woods,  saying  that  he  was  going  to  "take  her  of!,"  and,  upon 
'i^r  crying,  that  he  was  going  to  take  her  of!  and  kill  her ;  that 
^pon  her  threatening  him  with  her  father,  he  put  her  down  and 
n: 

',  that  the  facts  warranted  a  verdict  of  assault  with  intent  tq 
The  intent  could  be  inferred  from  the  actions  of  the  defend- 
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Criminal  Law.    Alibi.    New  Trial.     Before  Judge  UN- 
DERWOOD.    Floyd  Superior  Court.    March  Term,  1881. 

Reported  in  the  decision. 

J.  H.  Reese;  Forsyth  &  Hoskinson,  for  plaintiff 


J.  I.  Wright,  Solicitor  General,  by  T.  W.  Alexander, 
for  the  state. 

Speer,  Justice. 

The  plaintiff  in  error  was  indicted  and  tried  for  the  of- 
ifense  of  assault  with  intent  to  commit  a  rape.  Under  the 
■evidence  and  chaise  of  the  court,  the  jury  found  the  de- 
fendant guilty,  whereupon  defendant  made  a  motion  for 
a  new  trial  on  the  folllowing  grounds: 

fi.)  That  the  verdict  is  contrary  to  the  evidence,  and 
without  evidence  to  support  it. 

(2.)  That  said  verdict  is  decidedly  against  the  weight  of 
evidence, 

(3.)  The  court  erred  in  charging  the  jury  "that  when  a 
defendant  undertook  to  set  up  an  alibi'm  his  defense,  the 
burthen  of  proof  is  upon  him  to  do  it,  and  he  must  show 
such  a  state  of  facts  by  the  testimony  as  will  make  it  cer- 
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(4.)  That  said  verdict  is  contrary  to  law. 

The  court  overruled  the  motion  for  a  new  trial,  and  de- 

ndant  below  excepted. 

1.  The  main  point  pressed  on  the  argument  here  was 
le  alleged  error  in  the  charge  of  the  court  as  excepted 
.  ^* Alibi  is  a  defense  that  involves  the  impossibility  of 
e  person's  presence  at  the  scene  of  the  offense  at  the 
-ne  of  its  commission,  and  the  range  of  the  evidence  in 
spect  to  time  and  place  must  be  such  as  reasonably  to 
xlude  the  possibility  of  presence."  Johnson  vs.  The 
ate^  59  Ga,^  142  ;  Goldsmith  vs.  The  State^  63  Ga.^  88. 
The  evidence  must  show  the  defendant  on  trial  at  the 
ne  of  the  commission  of  the  offense  was  at  another 
ace,  and  was  not,  therefore,  at  the  place  where  the  offense 
is  perpetrated.  And  this  fact  must  be  established  with 
rtainty.  The  proof  must  show  (to  the  satisfaction  of 
e  jury)  that  it  was  impossible  for  the  accused  to  be  at 
e  time  and  place  where  the  offense  was  perpetrated.  If 
fails  in  this,  the^//^i  as  a  defense/^  se  fails.  Not  only 
ust  the  proof  show  the  accused  was  at  a  different  place 
>m  the  scene  of  the  offense,  but  it  is  equally  essential 
at  at  the  time  of  the  alleged  offense  it  must  appear  the 
cused  was  at  a  different  place  from  the  place  where 
e  offense  occurred.  We  think  the  court  designed,  and 
d  g^ve  in  charge  in  his  instruction,  the  rule  above  set 
rth.  We  do  not  mean  to  say,if  the  alibi  should  fail  to  be 
tablished  with  the  certainty  the  law  requires,  that  the 
oof  submitted  on  this  point  may  not  be  considered  by 
e  jury  in  connection  with  the  other  evidence,  so  as  to 
[se  reasonable  doubts  as  to  the  guilt  of  the  accused, 
nd  as  there  is  no  complaint  that  the  court  did  not  in- 
duct the  jury  as  to  the  law  of  reasonable  doubts,  we 
ust  presume  this  was  done,  and  if  so,  then  the  defend- 
t  had  the  full  benefit  of  the  law,  and  we  find  no  error 
at  entitles  him  to  a  new  trial  on  this  ground  of  error. 

2.  It  is  further  claimed  that  the  verdict  is  not  sustained 
f  the  evidence,  as  there  was  no  sufficient  proof  of  an 


352         SUPREME  COURT  OF  GEORGIA. 

Sparrow  vt.  Pate  A.  Brother. 


intent  to  commit  a  rape.    The  little  girl,  the  subject  of 
this  assault,  was  in  a  by-way  on  her  way  to  a  neighbor* 
house;  the    shades  of    evening  were    gathering.     Sud 
denly,  without  notice,  the   defendant  rushes  from  th 
woods  on  the  roadside,  demands  to  know  her  name  an 
business,  takes  hold  of  her  hand,  squeezes  it,  clasps  hi 
arms  around  her  waist,  raises  her  from  the  ground,  and  i 
bearing  her  to  the  edge  of  the  woods,  threatening  her  lif 
to  paralyze  her  with  fear,  and  when  in  her  cries  and 
she  threatens  him  with  her  father,  he  suddenly  drops  her 
on  the  ground  and  flees.     What  other  motive  could  h» 
have  had  ?    She  was  unknown  to  him.     She  was  an  u 
protected  child,  about  twelve  years  of  age.     The  fiendisIB^ 
flame  of  lust  alone  could  impel  him  to  such  acts.  In  see 
ing  the  motives  of  human  conduct,  the  jury  need  not  sto^ 
where  the  proof  ceases ;  inferences  and  deductions  fro 
human  conduct  are  proper  to  be  considered  where  the^ 
flow  naturally  from  the  facts  proved.    And  such  condu 
as  this  points  with  reasonable,  if  not  with  unerring,  ce 
tainty  to  the  lawless  intent  he  had  in  view. 
Let  the  judgment  below  be  affirmed. 


Sparrow  vs.  Pate  &  Brother. 

1.  Where  a  judge  pro  kac  vice  presided,  and  upon  conniel  mi 
for  a  new  trial,  and  in  contemplation  of  an  adjoumment  of  tb^ 
court,  passed  an  order  allowing  a  certain  time  in  which  to  prepare 
a  brief  of  evidence,and  providing  that  the  motion  for  new  trial  should 
be  heard  at  the  specified  time,  as  thpugh  in  term  time,  neverthekn 
if  the  appointed  day  arrived,  and  the  motion  was  heard  before  the 
adjournment  of  the  term,  the  law  of  the  term  and  not  of  vacatkn 
applied ;  and  the  bill  of  exceptions  to  the  grant  of  a  new  trial  need 
not  have  been  tendered  within  thirty  days  from  the  decision,  but 
was  in  time  if  tendered  within  sixty  days  from  the  dedskm,  and 
thirty  days  from  the  end  of  the  term. 

2.  The  verdict  in  this  case  was  contrary  to  the  evidence,  and  a  new 
trial  was  properly  granted. 

(a,)  Ad  owner  of  cotton  left  it  with  a  warehoufleman  for  lak^  leafiqg 
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also  the  warehouse  receipt,  on  presentation  of  which  alone  the 
cotton  was  deliverable ;  the  agent  of  certain  cotton  buyers  con. 
tracted  for  the  purchase  of  the  cotton,  indorsed  on  the  receipt  the 
price  and  his  initials,  and  returned  it  to  the  warehouseman  for  the 
purpose  of  collecting  the  purchase  price  from  the  buyers.  The 
warehouseman  would  not  have  delivered  the  cotton  until  paid  for. 
Before  presentation  of  the  receipt  the  warehouse,  with  the  cotton  still 
in  it,  burned: 
•JIM,  that  the  title  had  not  passed  to  the  purchasers.    Code,  §i  593. 

Practice  in  the  Supreme  Court.  New  Trial.  Sales. 
lefore  JOHN  F.  DeLacy,  Esq.,  ]udge  pro  hac  vice.  Pu- 
laski Superior  Court.     November  Adjourned  Term,  1880. 

Reported  in  the  decision. 

R.  M.  Hodge,  by  Jackson  &  Lumpkin,  for  plaintiff 

in  error. 

IClBBEE  &  Martin,  for  defendants. 

Speer,  Justice. 

I.  When  this  case  was  called,  counsel  for  defendant  in 
<rror  moved  to  dismiss  the  same  upon  the  ground  that 
"the  bill  of  exceptions  had  not  been  certified  within  thirty 
^ays  from  the  date  of  the  judgment  complained  of. 

In  looking  into  the  record,  we  find  that  this  cause  was 

tried  before  J.  F.  DeLacy,  Esq.,  judge  pro  hac  vice,  the 

presiding  judge  being  disqualified,and  that  during  the  term, 

to-wit,  on  the  21st  day  of  January,  1881,  the  judge  pro 

hacy  by  an  order,  gave  time  to  the  parties  to  prepare  and 

agree  upon  the  brief  of  testimony,  until  the   15th  day  of 

February  thereafter,  and  ordered  that  the  motion  for  new 

trial  be  then  and  there  heard,  as  though  the  same  was  in 
term.  On  that  day  the  cause  was  heard  and  the  motion  for 

new  trial  was  allowed.   It  further  appears  that  said  term  of 

the  court  adjourned  on  the  2d  day  of  April,  1881,  the 

same  sitting  as  the  November    adjourned    term,   1880. 

The  bill  of  exceptions  was  certified  by  the  judge  on  the 
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7th  day  of  April,  1881,  within  sixty  days  from  the  ded* 
sion  complained  of,  and  less  than  thirty  days  from  the 
final  adjournment  of  the  court.  This  being  the  state  of 
facts,  our  judgment  is  that  the  bill  of  exceptions  was  cer- 
tified in  time,  and  the  motion  to  dismiss  is  therefore  over- 
ruled. 

2.  This  was  a  suit  in  favor  of  the  plaintiff  in  error 
against  the  defendants  to  recover  the  price  of  a  bale  of 
cotton,  which  he  alleged  he  had  sold  to  them  through 
their  agent,  McKinney.  It  appears  from  the  record  that 
McKinney  was  acting  as  agent  for  the  defendants  in  error 
in  the  purchase  of  cotton;  that  the  bale  of  cotton  was 
stored  in  the  warehouse  of  Bozeman,  and  that  the  cotton 
receipt  was  left  with  him  by  plaintiff  in  error  for  sale ; 
that  late  in  the  afternoon  of  the  22d  of  October,  18791 
the  cotton  was  examined  by  McKinney,  and  he  contract- 
ed with  Bozeman  to  purchase  the  same  at  the  price  of 
ten  and  one-'fourth  cents  per  pound ;  that  McKinney 
placed  upon  the  cotton  receipt  the  initial  letters  of  his 
name,  and  returned  the  same  to  Bozeman  that  payment 
might  be  received  of  the  defendants  in  error ;  that  be- 
fore  said  receipt  was  presented  to  defendants  for  payment, 
on  the  next  day,  the  cotton  with  the  warehouse  was  con- 
sumed  by  fire.  When  a  demand  was  made  some  time  there> 
after  for  payment,  defendants  refused  to  pay;  whereupon 
y  court  of  said  county,  and  by 
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In  looking  through  this  record  to  determine  whether 
there  has  been  such  an  abuse  of  discretion  upon  the  part 
of  the  judge  presiding  in  setting  aside  this  verdict  and 
granting  a  new  trial  as  will  require  the  interference  of  this 
court,  we  are  forced  to  the  conclusion  that  under  the  evi- 
dence submitted  there  was  not  only  no  abuse  of  discre- 
tion, but,  on  the  other  hand,  the  verdict  was  contrary  to 
law  and  evidence,  and  should  have  been  set  aside.    Apart 
from   the  plea   in  bar  as  set  up  in   the  arbitration  and 
award,  §1593  of  the  Code  declares  ''that  cotton,  corn, 
rice  and  other  produce  sold  by  planters  and  commission 
merchants  on  cash  sale,  shall  not  be  considered  as  the 
property  of  the  buyer  or  the  ownership  given  up,  until 
t:lie  same  shall  be  fully  paid  for,  although  it  may  have  been 
delivered  into  the  possession  of  the  buyer/'     It  is  true,  in 
^liis  case  there  may  have  been  a  bargain  made  to  purchase 
1:liis  cotton,  the  price  may  have  been  agreed  upon,  *'but 
uintil  the  same  sliall  be  fully  paid  for"  the  law  declares 
the  title  shall  not  pass,  even  though  there  may  have  been 
a«  actual  delivery.     There  is  no  evidence  of  delivery  in 
ttii%  case,  and  the  warehouseman  testified  he  would  not 
-'lave  delivered  it  until  the  money  was  paid.     It  might  be 
S^'^vcly  doubted  whether  under  the  law  of  sales  of  per- 
*or^^lty.  (other  than  the  produce  mentioned  in  the  statute) 
***3  would  have  been  a  good  sale  and  delivery  under  the 
^^ts  of  this  case,  but  for  cotton  sold  on  a  cash  basis  the 
^'^^^^  imperatively  requires  that  payment  must  be  made  in 
^**1    before  the  title  passes ;  and  if  the  title  did  not  pass 
^^*^C3re  it  was  burned,  the  loss  must  fall  on  the  alleged 
-j^^dor.     After  all  that  passed  between  Bozeman  and  Mc- 
'^^'^ney,  the  parties  to  the  bargain,  plaintiff  might  have 
.        ^-ny  time  before  the  money  was  paid  repudiated  the 
*"^;ain  and  reclaimed  his  cotton,  and  if  he  could  have 
e  this,he  clearly  has  no  right  to  recover  of  the  defend- 
in  error  for  property,  when  under  the  law  it  belonged 
I^im  at  the  time  it  was  destroyed. 

:t  the  judgment  of  the  court  below  setting  aside  the 
and  granting  a  new  trial  be  affirmed. 
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Lucas  vs,  Wilson. 


Lucas  vs.  Wilson. 


I.  Service  of  process  by  leaving  a  copy  at  the  most  notorious  plao-- 


abode  of  the  defendant  is  good,  though  at  the  time  he  may  be     ^s  ab- 
sent,and,  by  reason  of  his  wife  being  illiterate,  he  may  have  ho^ezd  ac* 
tual  notice  until  after  judgment.    A  judgment  so  rendered 
be  set  aside  by  bill  in  equity  on  the  ground  of  want  of  proper 
vice. 
2.  If  a  defendant  against  whom  ayf.  fa,  is  proceeding  has  a  cour  ^antfr 
fi.fa.  against  the  plaintiff*  and  the  latter  is  insolvent,  equity  wfH 

decree  a  set-of!  of  defendant's^. /a.  from  that  of  the  plaintifF. 

Equity.    Judgments.  •  Service.    Before  Judge  LAWS.       OX 
Putnam  Superior  Court.     March  Term,  1881. 

Reported  in  the  decision. 

James  S.  Turner;  S.  A.  Reid,  for  plaintiff  iner-^o^- 

W.  T.  Jenkins;  Harrison  &  Peeples,  fordefend^^^- 

Crawford,  Justice. 

The  facts  necessary  to  a  proper  understanding  of  ^^'^'j 
case  are,  that  the  plaintiff  in  error  had  a  judgment  ^^^, 
execution  against  the  defendant  in  error,  that  the  def^"*"^ 
ant    in   error    also    had   a    judgment    and     execut:^ 
against    him.      When   the    plaintiff   in  error  levied 
execution,   the  defendant  in  error    filed  a  bill  alle^i  ^^ 
the  fact  of  her  having  a  judgment  against  the  plaintiff      ^" 
fi,  fa,,  which  he  refused  to  allow  to  have  set  off  agair^^ 
his  own,  that  he  was  wholly  insolvent,  and  prayed  €f*^ 
the  said  levy  be  suspended,  the^./».  restrained  from  p^^ 
ceeding,  and  that  the  judgments  be  set  off  against  c^^^ 
other  as  far  as  the  amounts  would  allow. 

The  plaintiff  in  error  filed  an  answer  in  the  nature  o€  * 
cross-bill,in  which  he  set  up  matters  that  went  behind  tt*^ 
judgment  of  the  defendant  in  error,  and  prayed  that  t J^^ 


\s 
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judgment  be  set  aside  and  his  fi.fa.  allowed  to  pro- 
.  The  matters  involved  were  submitted  to  the  judge 
-^^^ithout  a  jury,  who,  upon  the  law  and  evidence,  ordered 
SLTid  decreed  that  the  judgments  be  set  off  against  each 
other,  according  to  their  respective  amounts.  To  this 
J  udgment  of  the  court  the  plaintiff  in  error  excepts. 

The  singl.e  legal  question  for  our  decision  is,  whether  a 
cSefendant  in  fi.  fa.  can  set  aside  a  judgment  upon  the 
grround  that  he  was  absent  in  another  county  when  the 
^mimmons  was  left  with  his  wife  at  his  most  notorious 
^lace  of  abode,  she  being  an  illiterate  person,   and  he 
t:lriereby  failed  to  have  any  actual  notice  of  the  pendency 
^yi  the  suit  until  after  the  judgment,  and  was  thus  pre- 
-sr^XiXeA  from  setting  up  defences  which  he  considered  suf- 
ficient to  defeat  the  recovery. 

Such  service  is  authorized  by  the  statute,  and  gives  the 
court,  jurisdiction  of  the  person.  Whatsoever,  therefore, 
^«  might  have  pleaded  by  way  of  defense  to  the  merits, 
^'^d  failed  to  plead,  is  concluded  against  him.  That  the 
^^l>ject  matter  of  the  claim  may  have  been  set  up  before 
^hat  time  as  against  his,  and  then  withdrawn  before  adju- 
^*csi.tion  thereon,  would  not  change  the  legal  right  to 
■^'"irig  a  subsequent  suit  therefor. 

1*he  judgments  are  conclusive  of  the  just  indebtedness 
^*  "these  parties  to  each  other,  and  to  allow  an  insolvent 
P^^-intiff  \xi  fi.fa.  to  force  by  levy  and  sale  the  collection 
^^  ^\\sfi.fa.,  leaving  the  defendant  remediless  to  enforce 
^^"■^s,  would  be  illegal,  as  well  as  contrary  to  equity  and 
Sood  conscience,  and  should  not  therefore  be  allowed. 
J  vidgment  affirmed. 
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BooTEN  et  at  vs.  The  Bank  of  the  Empire  Sta 
for  use. 

I.  Where  an  appeal  was  entered  in  due  time  by  an  agent  under  i 
tea  authority,  but  such  authority  was  not  filed  because  it  was 
and  subsequently  the  appellant  ratified  the  actioa.  the  appeal 
not  be  dismissed.     Irregularities  in  appeals  are  curable. 

3.  If  a  security  on  an  appeal  bond  becomes  insolvent  after  ap 
reasonable  time  should  be  given  to  furnish  new  security. 

Appeals.  Principal  and  Agent.  Principal  and  Sur 
Before  Judge  Brown,  Floyd  Superior  Court.  Mi 
Adjourned  Term,  i88r. 

The  Bank  of  the  Empire  State,  for  use.  sued  Bootc 
al.  in  a  county  court,  and  recovered  a  verdict  against  th 
Sheibley,  as  agent  for  the  defendants,  entered  an  apf 
He  had  the  written  authority  of  Bootento  do  so,  but 
it  within  a  few  days  after  its  receipt,  and  before  61 
At  a  subsequent  term  of  court,  and  before  trial.  Sheit 
filed  in  the  clerk's  office:  a  written  ratification  by  Boc 
of  his  action  in  entering  the  appeal.  Between  the  t 
of  entering  the  appeal  and  the  trial,  Sheibley,  who 
also  the  security  on  the  appeal  bond,  became  insolv 
On   the    trial,  plaintif?    moved    to    dismiss    the    app 
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Jackson,  Chief  Justice. 

I.  We  think  upon  the  case  made  in  this  record  that  the 
court  erred  in  dismissing  the  appeal.  The  motion  to  dis- 
nciiss  is  grounded  on  two  positions :  first,  that  no  authority 
Mras  given  to  the  agent  to  enter  the  appeal;  and  secondly, 
that  the  surety  had  failed  and  become  bzmkrupt  and  in- 
solvent. 

There  seems  to  be  no  doubt  that  the  appeal  bond  was 
iiiade  in  due  time  and  executed  by  Sheibley,  as  agent  for 
the  principal  debtor,  and  that  he  also  signed  it  as  surety. 
He  swears  that  he  had  written  authority  from  his  princi- 
pal* and  was  managing  the  case  in  his  absence  for  him. 
j^hat  written  authority  was  lost,  and  this  will  account  for 
'"^s    not  being  filed.     In  view  of  the  liberal  policy  of  the 
*^Mr  as  uniformly  ruled  by  this  court  on  the  subject  of 
^■Ppeals,  and  of  the  subsequent  ratification  by  the  princi- 
F>a.l  of  the  act  of  the  agent,  we  think  that  the  better.rul- 
is  to  let  the  appeal  stand  and  to  try  the  case  on  its 
ts,  so  far  as  this  point  is  concerned.     Irregularities  in 
:ers  of  appeal  are  curable.     63  Ga.y  496,  607. 
'•   The  other  point  was  perhaps  good  ground  to  dismiss 
appeal  without  amendment,  though  Judge  Benning 
^oubted'that;  but  the  appellant  asked  leave  to  amend  by 
_  ^vii^g  lixne  to  give  new  and  good  security.     The  former 
:y  failed  after  the  appeal  was  entered,  and  the  appli- 
ion  for  a  few  days  to  supply  his  place,  in  view  of  all  the 
^s,  should  have  been  granted.     18  Ga.,  371;  19  lb.  573. 
It  is  to  be  noted  that  when  this  case  was  here  before, 
^he  general  doctrine  in  respect  to  the  liberal  policy  of  our 
*^Mr  touching  appeals  was  approved,  and  the  case  was  sent 
*^ck  because  the  ex  parte  affidavit  of  Sheibley,  the  agent, 
^^s  heard  on  the  motion,  this  court  then  ruling  that  the 
^ther  side  ought  to  have  had  opportunity  to  cross-exam- 
*^c  him ;  but  this  court  then  expressly  ruled  that  it  did 
not  direct  that  the  appeal  be  dismissed.     On  the  contrary, 
^he  intimation  is  strong  that  if  his  testimony  showed  that 
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Panunore  vt,  Fiugerald  et  al. 


the  appeal  was  in  time  and  that  he  had  the  written  au- 
thority in  time  to  enter  the  appeal,  it  ought  not  to  be  dis- 
missed. 

See  cited  by  plaintiff  in  error,  i  Kelly^  278-9 ;  2  />., 
236;  6  (7^.,  94,  99;  10 /J.,  414;  11/*.,  39;  15, /*.,  ^Kzio; 
\^  lb,,  471 ;  20  /*.,  69, 773;  22  /*.,  621 ;  30  /*.,  328;  31       ft', 

357.  358»359;  38  ^*-.  222;  59  /*.,  103,  syS. 
Judgment  reversed. 


Paramore  vs.  Fitzgerald  ei  al. 

A  bill  charged  that  an  execution  was  about  to  be  enforced  by  lev3r  ^^ 
the  property  of  a  debtor ;  that  he  induced  complainant  to    p(^^~ 
chase  the  fi,  fa,,  promising  to  deliver  to  the  latter  enough  of    ^** 
crops  to  pay  the  debt ;  that  the  debtor  died,  and  without  any  ^^* 
ministration,  the  defendants  combined  together  to  defraud  cO**" 
plainant,  and  took  possession  of  the  crop  (stating  what  was  t^^^^ 
by  each)  and  appropriated  it  to  their  own  use,  refusing  to  accO^^*^ 
for  the  same  or  pay  the  debts  of  the  estate,  rendering  the  e^^-^^* 
insolvent ;  that  he  had  been  delayed  in  levying  by  the  — ^— •-*^*  ^^ 


one  of  the  defendants,  then  in  possession  of  the  crop,  to  oott^V^ 
with  the  contract  of  the  debtor,  but  that  this  had  not  been  cf  ^>^^' 
The  prayer  was  for  an  account  and  settlement : 
Held,  that  there  was  a  complete  common  law  remedy,  and  the  bill  ^^^ras 

demurrable. 

Equity.    Damages.   Debtor  and  Creditor.  Before  JucJ^c 
Crisp.    Stewart  Superior  Court.     April  Term,  1881. 

Reported  in  the  decision. 

D.  H.  BURTS;  Jno.  Peabody,  by  brief,  for  plaintiff 
in  error. 

W.  H.  Harrison  &  Bro,;  J.  L.  Wimberly;  W.  ^« 
Little,  for  defendants. 

Crawford,  Justice. 

W.  E.  Paramore  filed  a  bill  in  equity  against  W.  ^^* 
Fitzgerald,  Thomas  ] .  Salter  and  Edward  Salter,  allegiif  ^ 
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that  in  January,   1873,  at  the  instance  of  one  Thomas  L. 

Salter,  he  bought  an  execution  which  was  about  to  be 

levied  upon,  and  to  sell  his  (the  said  Thomas  L.  Salter's) 

iand.    The  said  Salter  promised  and  agreed  that  if  he,the 

saicl  Paramore,  would  do  so,  that  he  would  deliver  to  him 

enough  of  his  crop  to  pay  the  said  debt.     In  August 

^J^^reafter  the  said  Salter  died,  and  that  after  his  death 

the    defendants  combined  and  confederated  together  to 

iraud  him  out  of  the  collection  of  his  debt,  and  took 

ession  of,  and  appropriated  to  their  own  use  without 

^^^"thority,  the  entire  crop,  and  refused  to  pay  his  execu- 

*^^i^  or  to  deliver  up  the  cotton,  but  claimed  the  same, 

ounting  to  forty  bales  as  their  own,  converting  it  to 

•ir  own  use,  to  his  damage  two  thousand  dollars,  for 

^ich  amount  he  prays  that  they  may  account  and  be  de« 

to  pay. 

y  amendment  he  further  alleged  that  he  did  not  levy 

"^^^  ^.fa.,  because  the  said  Thomas  J   Salter,  who  was  in 

*^^^^scssion  of  the  estate,  said  that  he  would  comply  with 

*^^    contract  of  the  said  Thomas  L.  Salter.     But  instead 

'^^yeof,  Fitzgerald,  one  of  the  defendants,  had  received 

^*^cl  appropriated  sixteen  bales  of  the  said  cotton  crop  of 

*^^    value  of  $900.00,   Thomas  J.  Salter  fifteen,  of   the 

Vie  of  $800.00,  and  Edward  Salter  eight,  of  the  value 

*      ^400.00.     All  of  which  was  wrongfully  taken  without 

^^'ininistration,  and  for  which  they  refused  to  account,  or 

on  the  debts  of  the  deceased,  thereby  rendering  the 

te  insolvent,  and  for  which  complainant  prays  that 

one  may  be  made  to  account. 

o  this  bill  a  demurrer  was  filed  for  the  want  of  equity, 
because  the  complainant  had  an  adequate  and  com- 
^^^^'te  remedy  at  common  law.    The  demurrer  was  sus- 
^^  v^ed,  the  bill  dismissed,  and  complainant  excepted. 

1*his  bill  sets  out  no  facts  which  would  give  the  com- 

X^i^^inant  the  right  to  any  equitable  relief.     It  seeks  to  get 

^  Court  of  equity  to  make  the  defendants,  who  are  charged 

^"^^^k  taking  certain  cotton,  which  the  owner  whilst  in  life 
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had  promised  when  made  to  deliver  to  the  complainant  in 
payment  of  an  execution  which  he  had  taken  up  at  his 
request,  account  for  the  said  cotton.  There  was  no  spe- 
cific lien  on  the  cotton  other  than  that  which  the  judg- 
ment fixed.  There  was  no  special  equity  putting  com- 
plainant's fi.  fa,  over  claims  of  equal  and  higher  digtn  y 
after  the  death  of  Thomas  L.  Salter. 

To  entertain  this  bill  and  allow  a  decree  as  prayed, 
would  be  to  recognize  an  equitable  right  in  this  complain- 
ant to  recover  for  his  own  use  the  value  of  the  cotton  he 
a'leges  to  have  been  converted,  to  the  prejudice  of  the 
rights  of  all  other  creditors  and  the  family  of  the  deceased, 
without  information  as  to  the  priorities  oT  the  respective 
claims.  An  I,  besides  this,  is  the  fact  shown  by  his  amend- 
ment that  he  needs  no  discovery  of  the  defendants,  as  he 
sets  out  precisely  what  each  one  has,  and  thereby  shows 
that  he  has  a  full,  adequate  and  complete  remedy  at  com- 
mon law.  Equity  will  not  take  cognizance  of  a  plain, 
legal  right. 

Judgment  affirmed. 


Oxford  vs.  Ford. 

Where  a  sale  of  land  was  made  on  installments  with  the  condition 
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Oxford  vs.  Ford. 

Reported  in  the  decision. 

L.  C.  HOYL,  by  brief,  for  plaintiff  in  error. 

GUERRY  &  Parks,  for  defendant. 

Crawford,  Justice. 

« 
This  suit  arose  on  a  distress  warrant,  sued  out  by  the 

plaintiff  in  error  before  the  debt  was  due,  charging  the 
defendant  with  removing  and  seeking  to  remove  his  crop 
from  the  premises.  A  counter-affidavit  was  filed  denying 
that  the  debt  was  due,  or  that  the  defendant  was  re- 
moving, or  seeking  to  remove,  the  crops  from  the  prem- 
ises. 

The  case  was  decided  on  an  agreed  statement  of  facts, 
which  were:  That  the  plaintiff  had  contracted  to  sell  the 
defendant  the  land  upon  which  the  crop  was  raised,  and 
if  the  defendant  should  fail  to  pay  the  first  installment, 
which  fell  due  on  November  ist,  1880,  that  then  he  was 
to  pay  2,000  pounds  of  lint  cotton  for  rent.  That  the 
defendant  had  removed  the  greater  portion  of  his  cotton 
when  the  plaintiff  saw  him  on  Saturday  before  the  dis- 
tress warrant  was  issued  on  Monday,  and  asked  him  what 
he  was  going  to  do  about  the  land,  to  which  he  replied 
that  he  did  not  know,  but  would  tell  him  the  next  day. 
In  the  evening  of  that  day,  the  same  being  Sunday,  he 
notified  him  that  he  would  not  take  the  place,  and  that 
the  plaintiff  would  have  to  take  it  back.  On  the  follow- 
ing  morning  the  distress  warrant  was  sued  out.  It  was 
also  further  agreed  that  the  defendant  did  not  remove, 
and  was  not  seeking  to  remove,his  crop  from  the  premises 
from  the  time  of  the  notice  on  Sunday  evening  up  to  the 
time  on  Monday  morning  when  the  distress  warrant  was 
Sued  out. 

To  authorize  a  distress  warrant  for  rent  before  due,  the 
tenant  must  be  seeking  to  remove  his  goods  from  the 
X^remises. 

▼  67—24 
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KiUy  CI.  McGcbH,  admiDiitrurii,  il  al. 

In  this  ca^e,  H  the  character  of  purchaser  was  changecfl 
at  all  into  that  of  a  tenant  by  the  conversation  between* 
the  pyties  on  Sunday  evening,  then  it  is  agreed  that  from^ 
that  time  to  the  suing  out  of  the  warrant  no  effort  to  re- 
move the  cotton  was  made.  If  that  conversation  did  not= 
change  the  relation  of  the  parties  to  each  other,  then  the= 
warrant  was  wholly  unauthorized  by  law. 

Judgment  affirmed. 


Kelly  vs.  McGehke,  administratrix,  et  al. 

1.  Since  the  act  of  September  aSlh,  1881,  (Pam.  p.  53.)  i(  the  record 
contains  a  duly  authenticated  brief  of  the  evidence  accompanying 
a  motion  for  new  trial,  but  the  bill  of  exceptions  fails  to  refer 
thereto,  it  may  be  amended  by  adding  the  necessary  reference. 

2.  One  question  in  a  case  being  whether  a  guardian  had  unduly  in- 
fluenced his  ward  upon  arriving  at  age  to  sell  him  property,  evi- 
dence as  to  the  reason  for  the  sale  assigned  by  the  ward  after  it  was 
made,  was  not  admissible  in  his  own  favor. 

3.  The  charge  of  the  court  covered  the  requests  so  far  as  legal  and 
authorized  by  the  facts. 

4.  On  exception  to  a  master's  report,  if  the  jury  fails  to  pass  on  an 
issue,  the  determination  of  which  is  necessary  Co  a  proper  adjudi- 
cation of  the  case,  a  new  trial  will  be  awarded. 
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Crawford,  Justice. 

I.  A  motion  was  made  to  dismiss  this  case  o|||the 
ground  that  the  bill  of  exceptions  contained  no  reference 
"to  the  brief  of  evidence,  the  errors  assigned  being  on  a 
motion  for  a  new  trial.  And  the  motion  would  have 
"been  granted  under  section  4253  of  the  Code  and  deci- 
sions of  this  court  under  it,  but  for  the  act  of  the  28th  of 
September,  188 r,  pamphlet  laws  1880-1,  p.  53.  In  sec- 
tion three  of  that  act  it  is  enacted  '*that  no  writ  of  error 
shall  be  dismissed  in  the  supreme  court  of  this  state, 
"when,  by  an  amendment  to  the  bill  of  exceptions,  which 
is  hereby  declared  to  be  lawful  and  allowable,  any  imper- 
fection or  omission  of  necessary  and  proper  allegations 
^ould  be  corrected  from  the  record  in  the  case."  The 
"fcill  of  exceptions  here  can  be  amended  by  referring  to 
*he  record,  which  shows  a  brief  of  evidence  approved  by 
"the  court  in  this  case.  Therefore  the  case  will  not  be  dis- 
«uissed. 

2f  3,  4.  Kelly,  the  plaintiff  in  error,  was  the  ward  of 

one  William  McGehee,  the  intestate  of  Eliza  McGehee, 

the  defendant  in  error. 

Kelly  reached  his  majority  in  October,  1873.     ^^^  ^s- 

ts.'tc  consisted  of  a  house  and  lot  near  the  city  of  Macon 

and  the  rents  due  therefrom. 

Tour  months  after  his  arrival  at  age  in  February,  1874, 

h^    sold  his  house  and  lot  to  McGehee,  his  guardian,  for 

S700.00. 

McGehee  had  no  settlement  with  him  as  to  his  guar- 

<ii3.Tiship,  nor  did  he  pay  over  to  him  anything  due  from 

^^^  rents. 

*^   1877  Kelly  filed  a  bill  against  McGehee  and  his  wife 
^^  recover  the  property  sold,  and  for  an  account  of  the 

S3.ici   IMcGehee  as  to  the  management  of  his  estate. 

"e  alleged  his  youth  and  inexperience  in  business,  that 
^  ^^^s  induced  to  come  to  the  city  of  Macon  by  his  said 

S^^rdian,  and  being  there  without  money  or  friends,  after 
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much   persuasion,  being  unacquainted   with  the  value  o 

his  property,  and   his  guardian   giving  him  no   informa — 

tion^s  to  his  affairs,  proposed  to  buy  his   house  and  lot 
which  he  sold  to  him  at  $800.00,  though  he  only  paic^S 
him  $700.00  therefor.     That   the  property  at  that  tim^^ 
■was  worth  S2,coo.oo. 

McGehee  died  before  answering  the  bill,  and  his   wifc= 
having  been   appointed  administratrix  answered  both  a^^ 

administratrix  and  individually.     She  admitted  the  guar 

dianship  as  charged,  and  the  original  ownership  of  the^^ 
land  in  Kelly,  as  also  the  sale  to  McGehee,  but  deniect 
any  and  all  undue  influence  or  fraud  by  McGehee  in  pur — 
chasing  the  land.  She  further  admitted  that  there  wcrer 
rents  due,  and  offered  to  pay  them. 

The  case  was  referred  to  a  master  to  pass  on  the  law 
and  facts. 

His  report  was  substantially,  1st,  That  McGehee,  the 
guardian,  though  appointed  in  1867,  received  no  rents 
until  June,  1870,  and  that  from  thence  forward  to  Febru- 
ary, I S74,  he  was  indebted  to  his  ward,  after  deducting 
credits,  $585.20.  2d.  That  McGehee  bought  the  house 
and  lot  for  $700.00.  3d.  That  when  Perry  sold  the 
property  to  McGehee  there  was  no  such  relation  of  trus- 
tee and  cestui  que  trust  existing  between  the  parties  as  to 
prevent  McGehee  from  dealing  with  his  former  ward,  not- 
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lotion  for  a  new  trial,  which  was  refused  and  he  except- 
d.  The  only  grounds  of  the  motion  which  we  deem 
ecessary  to  a  proper  decision  of  this  case  are : 

(i.)  That  the  court  rejected  the  testimony  of  W.  G. 
ohnson  as  to  the  reason  Kelly  gave  for  refusing  to  ac- 
spt  $950  cx)  from  said  Johnson,  and  yet  took  $700.00 
"om  McGehee, — the  reason  Kelly  gave  being  that  he 
lought  he  could  sell  only  to  his  guardian. 

(I .)  We  think  that  this  testimony  was  properly  excluded, 
ecause  Johnson  was  Kelly's  witness,  and  this  was  an  ef. 
>rt  by  Kelly  to  introduce  by  his  own  witness  his  own 
■lyings,  where  he  was  himself  a  competent  witness  and 
ad  been  sworn  in  the  case. 

(2.)  Because  the  court  did  not  charge  as  requested  by 
omplainant's  counsel. 

2.  An  examination  of  the  judge's  written  charge,  which 
ccompanies  the  record,  will  show  that  the  substance  of 
bese  requests,  though  less  pointedly  given,  are  covered 
1  so  far  as  they  are  applicable  to  the  facts  submitted  to 
he  jury. 

(3.)  Because  the  jury  failed  to  pass  on  the  exception  to 
he  8th  finding,  which  is  set  out  in  full  in  this  opinion  as 
he  third. 

3.  In  the  view  which  we  take  of  this  case,  the  failure  to 
»ass  on  this  exception  was  error.  It  was  the  main  ques- 
ion  and  the  turning  point  of  the  case.  The  judge 
barged  at  length  upon  it,  instructing  the  jury  that  it  was 

mixed  question  of  law  and  fact,  and  how  they  wefe  to 
pply  the  law  thereto.  Indeed,  the  whole  question  in- 
olved  after  the  amount  was  fixed,  was  whether  the  rela- 
ions  existing  between  these  parties  were  such  as  to  make 
he  ward  look  to  the  guardian  for  proper  information,  ad- 
''ice  and  counsel  as  to  the  sale  of  this  property.  Whether 
le  withheld  any  information  which  good  faith  required 
:hat  he  should  have  given  as  to  its  value  or  otherwise. 
That  the  ward  was  free  to  act  for  himself  is  true,  and 
ihsX  the  guardian  and  ward  may  deal  with  each  other  is 
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also  true :  but  it  must  be  with  the  utmost  fairness  and  fran 
ness  on  the  part  of  the  guardian,  disclosing  everythir 
which  good  conscience  requires,  and  concealing  nothi 
by  which  he  is  to  be  benefited. 

We  think,  therefore,  that  a  new  trial  should  have  be 
allowed. 

Judgment  reversed. 


Brady,  guardian,  vs,  Brady,  trustee,  et  aL 

1.  While  it  might  be  more  regular  for  the  husband  as  head  of 
family  to  interpose  a  claim  to  a  levy  on  a  homestead  for  his  del 
yet  the  wife  has  sufficient  interest  to  support  a  claim  by  her. 

2.  Although  an  exemption  in  bankruptcy  vests  no  ti!]e  in  the  famil 
the  debtor,  yet  if  properly  supplemented  by  setting  it  apart  u 
state  laws,  it  may  become  material. 

3.  Where  the  division  of  the  estate  of  a  decedent  was  by  agreemi 
submitted  to  arbitrators,  whose  finding  should  vest  a  fee  sim 
title  to  the  lands  assigned,  and  they  set  apart  certain  land  to  o 
the  distributees,  and  returned  as  part  of  the  assets  of  the  estai 

,  debt  due  by  him  (part  of  which  was  incurred  before  the  d 
the  intestate),  such  debt  was  neither  legally  nor  equitably  for 
chase  money  so  as  to  take  precedence  of  a  homestead  in  the 

4.  Where,  upon  application  for  a  homestead  under  the  constituti 
1868,  the  ordinary  fixed  a  time  and  place  for  passing  upon  the 
and  on  that  day  he  was  absent  from  the  county,  and  no  provi 
for  a  continuance  was  made,  he  could  not  subsequently,  wit 
further  notice  or  order,  approve  the  application  and  grant  the 
stead. 


Homestead.     Claims.     Husband  and  Wife.     Evide 
Bankruptcy.      Arbitrament   and  Award.       Jurisdict 
Ordinary.     Before  Judge  Crisp.     Sumter  Superior  G> 
October  Adjourned  Term,  1880. 

Reported  in  the  decision. 


GUERRY  &  Son,  for  plaintiff  in  error. 
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.WKINS    &   Hawkins;  Allen   Fort,  for  defend- 


R,  Justice. 

ight  Brady,  Sr.,  of  Sumter  county,  died  intestate  in 
His  widow,  Jane  Brady,  took  out  temporary  let- 
ipon  his  estate  and  proceeded  to  administer.  The 
ate  left  as  his  heirs  at  law  Jane  Brady,  his  widow, 
ve  children,  to-wit :  Wright  Brady,  Jr.,  Lou  Pryor, 
erly  Brady),  Albert  Brady,  Charles  Brady  and  Katie 
r,  the  last  three  minors. 

1872  Wright  Brady,  Jr.,  one  of  the  heirs,  filed  a  bill 
st  the  administratrix,  alleging  acts  illegal  and  destruc- 
f  the  estate,  and  sought  her  removal.  Pending  the 
me  Brady,  for  herself  and  as  guardian  for  the  three 
•s,  Albert,  Charles  and  Katie,  the  complainant  in  the 
Vright  Brady,  Jr.,  and  Mrs.  Pryor,  all  entered  into  a 
ission  by  which  they  agreed  to  submit  all  the  matters 
cted  with  the  administration  of  said  estate  to  three 
ators  chosen  by  themselves,  including  also  the  settle- 
and  distribution  of  the  estate  of  Wright  Brady,  Sr. 
5  submission  it  is  recited  :  Whereas,  the  said  parties 
e  submission,)  have,  by  themselves  and  attorneys  at 
ince  the  filing  of  the  bill  by  Wright  Brady,  Jr., 
1  upon  a  certain  basis  of  settlement  of  said  matters 
itroversy,  and  for  the  distribution  and  settlement  of 
state  of  said  Wright  Brady,  deceased,  and  which  is 
irsuance  of  the  orally  expressed  wishes  of  the  said 
it  Brady,  deceased,  while  in  life.  The  stipulations 
nport  of  which  are  as  follows : 

J.  Brady  relinquishes  her  right  to  dower  and 
e  months*  support  for  herself  and  children,  and  in 
leration  thereof  all  of  said  parties  mutually  agree  to 
t  the  division  and  settlement  of  the  estate,  to  arbi- 
s»  and  for  this  purpose  select  Hooks,  Glover  and 
ick  as  arbitrators  of  said  estate,  to  be  divided  and 


SUPREME  COURT  OF  GEORGIA. 


•settled  on  the  following  basis,  which  is  also  in  accordance 
with  the  said  orally  expressed  wishes  of  said  Wright  Brady, 
deceased : 

i3t.  Wright  Brady,  Jr.,  is  to  have  the  settlement  of 
land  whereon  he  now  lives,  consisting  of  two  lots,  218  and 
225,  containing  405  acres. 

2d.  Lou  Pryor,  wife  of  Wm.  Pryor,  is  to  have  the  set- 
tlement on  which  they  now  live,  beinglots  217  and  250, 
containing  405  acres. 

3d.  Albert  Brady  is  to  have  lot  number  216,  south  half 
of  227,  and  66  acres  of  lot  193,  containing  in  all  369  3.4 
acres. 

4th.  Katie  Brady  is  to  have  lots  252  and  253,  contain- 
ing  405  acres. 

5th.  Charles  Brady  is  to  have  lots  220  and  223,  contain- 
ing 405  acres. 

6th.  Mrs  Jane  Brady  is  to  have  home  place,  consisting 
of  1 50  acres  of  lot  190,  the  whole  of  lot  2 19,  containing  in 
all  355  acres,  all  of  said  lands  situated,  and  parties  residing 
in  Sumter  county,  and  the  titles  thereto  to  said  parties  to 
be  in  fee  simple. 

7th.  Further,  said  three  minors,  to-wit:  Albert,  Katie 
■and  Charley,  each  are  to  have  out  of  said  estate  the  sum 
of  one  thousand  and  fifty  dollars  to  equalize  advancement 
J  Wright  Brg 
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^  ^J  t  the  improvements  that  have  been  made  by  said  Wright 
^»"^<dy,  Jr.,  and  Pryor,  on  their  respective  tracts  not  to  be 
sidered  by  said  arbitrators  in  making  said  calculation, 
urther^said  arbitrators  are  to  proceed  to  the  perform- 
^'^^^^  of  their  duty  under  this  submission.  Provision  is 
^•-*  ^"'t:  lier  made  that  the  award  of  the  arbitrators  when  ren- 
^^*"^d  shall  operate  without  deeds  of  conveyance  to  divest 
^*^l^in  the  estate  of  Wright  Brady,  deceased,  and  vest 
^*^^olutely  in  fee  simple  the  title  to  the  lands  awarded  to 
^^  ^^  l^  as  fully  as  by  a  regular  conveyance. 

1 1:  appears  further  that  the  arbitrators  under  said  sub- 

^*^  'f  ^sion  met  and  awarded  to  Wright  Brady,  Jr.,  lots  218 

^  •^  ^1  225.  which  were  appraised,  exclusive  of  improvements, 

^^     ^B2,420.oo,  he  to  have  the  fee  simple  title  to  the  same. 

^d.  To  Mrs.  Pryor  lots  217  and  250,  valued  at  $2,12000, 

lusive  of  improvements,  in  fee  simple. 

d.  Albert  Brady,  lot   216,  south  half  of  217,  and  6o| 

ss  of  lot  193,  valued  at  $4,000.00. 

o  Katie  Brady,  lots  numbers  252  and  253,  valued  at 

»  *  »<300.oo.     To  Charles  Brady,  lots  numbers  220  and  223, 

^''^l  ued  at  $2,820.00.     The  whole  valuation  $12,360.00,  and 

ing  an  equal  share  $2,472.00.     Further,  they  awarded 

ert  Brady  should  pay  to  Katie  Brady  $1,472.00;  to 

ght  Brady,  $52.00;  to  Lou  Pryor,  $4.00,  making  the 

^^^rn  of  $1,528.00  to  be  paid  by  him.     That  Charles  Brady 

F^^-y  to  Lou  Pryor,  $348.00.     They  awarded  to  Jane  Brady 

lands  assigned  her  in  the  submission  in  fee  simple. 

The  arbitrators  further  find  that  there  is  due  the  estate 

^*^e  sum  of  $10,634.28  ;  among  said  debts  so  due  is  a  note 

^y  ^Vright  Brady,  Jr.,  of  $1,75576.  They  further  find  there 

*s  due  by  the  estate,  including  the  $1,550.00  to  be  paid  to 

"^inor  distributees,  $8,483.30,  which  leaves  balance  in  hand 

administratrix  to  be  paid  to  distributees,  the  sum  of 

5f  •  '  5  5  98,  and  award  therefore  to  each  distributee  $359.33. 

J^^y  further  award  that  these  sums,  thus  awarded  to 

*^eht  Brady,  Jr.,  and  Mrs.  Pryor,  shall  be  set  off  and 
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applied  as  credits  on  the  amounts  due  by  each  to  f^-^ 
estate. 

The  award  was  duly  signed  by  the  arbitrators  on  4th  _ 

September,  1872,  and  made  the  judgment  of  the  cou»-    ^^^ 

Subsequently,  on  4th  of  September,  1872,  on  a  settleme^ 

of  amounts  which  Wright  Brady,  Jr.,  owed  the  estate  <^ 
the  intestate, he  gave  his  notes  and  mortgage  deed  to  secu*    *^ 
the  same  to  Jane  Brady,  as  guardian,  for  the  minors  A--^ 
bert,  Katie  and  Charles,  in  the  sum  of  about  three  thousan  *"  ^ 
dollars,  with  interest,  and  due  in  three  installments,  on  th*^"~*" 
two  lots  he  had  awarded  him  from  the  estate  of  his  fathee   -'^^^ 
Subsequently  the  mortgage  was  foreclosed  anda  recovery     *^    ' 
had  against  said  land  for  the  sum  of  $2,o6S.OO,  principa',  -*=^ 
besides   interest   and    cost.   The   mortgage  _/i.   /a.    wa-*^^^ 
levied  on  said  land,  and  a  claim  to  the  same  interposes  -^s^ 
by  Hattie  L.  Brady  (wife  of  said  Wright),  and  her  thre-  -^^^ 
minor  children.     On  a  trial  of  said  claim,  under  the  eve  ""^"^ 
dence  submitted  and  charge  of  the  court,  the  property  ^^*' 
was  found  not  subject.     Whereupon    plaintiff  in    erro^^:^^^" 
made  a  motion  for  a  new  trial,  on  the  various  grounds  i^ 
set  forth  in  the  record,  and  on  the  same  being  refuse*   -^^^ 
plaintiff  excepted,  and  assigns  the  said  refusal  as  erroc     ^'-^ 
The  grounds  of  the  motion  were  as  follows: 

(i.)  Because  the  verdict  is  against  law  and  evidence,  an     -^'"^ 
without  evidence  to  sustain  it. 
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tha.^  the  hearing  of  the  application  was  set  for  26th  of 
^^Skry^  1877,  and  on  that  day  the  ordinary  was  not  in  his 
^flSce,  but  absent  from  the  county.  That  on  his  return 
^^Tx  the  following  Monday,  the  28th,  he  prepared  an  order 
^oritinuing  the  case  from  Saturday  until  Monday,  and 
^Hereupon  approved  said  application  without  further 
Notice. 

(S-)  Because  the  court  erred  in  admitting  in  evidence  the 

ssignment  made  in  bankruptcy  proceedings  concerning 

^«  same,  heretofore  referred  to,  the  judgment  therein  not 

sting  any  title  in  the  wife,  and  she,  as  well  as  defendant, 

ing  estopped  by  the  former  judgment  of  the  court  fore- 

losing  the  mortgage. 

(6.)  Because  plaintiff  insisted  that  said  land  was  subject 
S5iidyf.y».  for  the  following  reasons :  Said  debt  was  equi- 
"^^ly  purchase  money — that  under  the  award  it  was  an  equi- 
"^^Ic  charge,  and  the  defendant  could  not  take  thereunder 
^"^liout  doing  what  was  incumbent  upon  him  thereunder, 
"    ^liat  the  notes  were  given  and  did  have  the  effect  to 
ove  an  incumbrance  from  said  land  ;  the  court  failed 
ubmit  the  issue  fairly  to  the  jury,  inasmuch  as  the 
*^^rgeof  the  court  altogether  had  the  effect  to  submit 
-   question  as  to  whether  the  claim  was  for  the  purchase 
^riey  or  in  the  nature  thereof,  all  of  which  will  appear 
tin  the  whole  charge  of  the  court  attached. 
^        C^-)  Because  the  court  erred  in  charging  the  jury  as  f  ol- 
«^'*—    .    u  J  gj^y  ^Q  y^y^  |jy  ^j^g  terms  of  the  submission  and 

^'^^rd  which  are  in  evidence,  the  temporary  administra- 
'*''**,  the  guardian  of  the  children,  and  the  heirs  agreed 
n  a  disposition  of  the  real  estate  of  Brady,  deceased  ; 
the  terms  of  the  submission  they  agreed  to  the  partic- 
^    *^X"  property  Wright  Brady  should  have.     There  is  noth- 
*^**'   in  the  submission  or  award  requiring  them  to  pass 


n  that  question,  of  the  liability  of  Wright  Brady,  Jr. 

"^ lie  estate.     It  is  true,  it  was'for  the  settlement  of  the 

^  ^te,  but  they  mark  out  in  what  manner  they  dispose 

^be  land ;  the  arbitrators  specify  in  the  award  that  he 
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is  entitled  to  have  lots  of  land  number  2 1 8  and  2^5.  Thr""^^^  . 
gave  him  a  fee  simple  title  in  these  two  lots.  They  cr^ 
not  charge  him  before  he  can  receive  the  land  with  pa  -^^^^ 
ing  money  that  may  be  due  the  estate  of  his  father,  bw  ^^^ 
in  enumerating  the  assets  of  the  estate,  they  state  th^  ^^^ 
their  assets  consist  in  part  of  a  note  or  notes  of  Wrigl  ^  ~^— 
Brady,  Jr.  What  was  the  considerations  of  these  notes^^^^- 
Were  they  for  the  purchase  money  of  land  ?     I  believe  ~ 

is  not  insisted  that  they  were,  strictly  speaking, — counsv  -^^^ 
relying  upon  the  equity  of  the  case  If  you  believe  the:^==-  '^ 
arbitrators  awarded  to  Wright  Brady  a  fee  simple  title  tn:^^ 
these  lots,  and  in  their  award  mentioned  the  fact  that  he  w;r — s  ~^ 
indebted  to  the  estate  of  his  father  so  many  dollars,  an  -^  ^ 
after  the  award  Wright  Brady,  Jr.,  gave  these  notes  an  -^  * 
the  mortgage  upon  the  land,  payable  to  Jane  Brady,  gua — ^  - 
dian,  for  the  amount  that  was  due  the  estate  of  his  fath^^^  -^ 
at  his  death,  and  matters  he  may  have  become  indebte-Z^^^ 
after  his  death,  then  it  is  not  the  purchase  money  of  th^ — ^ 
land,  nor  in  the  nature  of  purchase  money.  If  that  is  t\~  -^^  - 
character  of  this  debt,  then  there  is  no  reason  why  tle-="  ^' 
homestead  should  not  prevail  against  it." 

(8.)  Because  the  court  erred  in  refusing  to  allow  plai ^ 

tiff  to  put  in  evidence  two  original   receipts  of  Wrig      ~  "^S 
Brady  for  advancements   from  his  father,  as  set  forth 
said  motion  for  new  trial. 
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from  that  ruling.  6i  Ga,,  501.  If  this  be  true,  then  the 
lart  comnfiitted  no  error  for  this  reason,  in  admitting  in 
i<3ence  the  record  of  the  homestead,  because  it  did  not 
I>port  the  claim  of  the  wife,  as  is  alleged  in  the  thir<l 

und  of  the  motion. 

3.  As  to  the  fifth  ground  of  the  motion,  that  is,  that  the 

lart  erred  in  admitting  in  evidence  the  assignment  made 

*^      the  bankruptcy  proceedings  of  defendant ;  in  the  ab- 

»ice  of  all  proof  of  a  homestead  under  the  state  law,  this 

vridence  would  have  been  irrelevant,  since,  under   the 

f^vious  rulings  of  this  court,  neither  the  wife  nor  children 

any  interest  in  an  exemption  in  bankruptcy  allowed 

^^^   tjie  husband,  unless  the  same  was  supplemented  by  a 

I-^*"<^ceeding  before  the  state  courts  to  have  the  same  ex- 

^"^^^pted,  as   provided    for   by   the   constitution  and  laws 

^"^reof.  But,after  all,  as  to  this  evidence  we  do  not  know 

*^    Mi^as  such  an  error  as  would  have  demanded  a  reversal- 

f    the  court  below,  had  the  claim  been  fully  sustained 

proof  otherwise. 

3-  Nor  do  we  find  any  error  in  the  charge  of  the  court, 

Set  forth  in  the  sixth  and  seventh  grounds,  on  the  sub- 

-^^^t  of  instructing  the  jury  that  the  consideration  of  the 

^^^^rtgage   executed  by  Brady,  Jr.,  to  Jane  Brady,  under 

*^^  facts  as  set  forth  in  the  record, was  not  purchase  money 

^^*"  Equitably  in  the  nature  of  purchase  money.     Theevi- 

^^cc  clearly  shows  that  Wright  Brady,  Jr.,  the  mort- 


^or,  received  the  lands  levied  on  as  a  distributee  of  his 

'^^lier's  estate,  with  the  written  consent  of  all  the  other 

'**tributees,  including  the  plaintiff  in  error,  in  the  settle- 

rit  of  the  estate,  and  that  this  distribution  was  after- 

^''ds  more  formally  ratified  and  affirmed  by  an  award, 

^^nted  to  by  all  parties  at  interest,  and  made  absolute  by 

y*^^    approval   and  judgment  of  ;he  court.     He  received 

^^   title  under  said  submission  and  award,  and  to  all  the 

^_^^«r  distributees  lands  of  equal  value,  or  made  equal  on 

Viation,  were  likewise  conveyed.     We  cannot  see  how  a 

t  he  was  due  the  estate,  and  a  large  portion  before  the 
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death   nf  his   father  (and    for   which   the   mortgage 
given),  could  be  claimed  to  form  any  part  of  the  purely 
price  of  these  lots  thus  received  and  now  in  dispute. 

4.  There  remains,  then,  but  the  fourth  ground  of  crmroT 
as  set  forth  in  the  motion  to  dispose  of :  **  Because  t  Ine 
court  erred  in  charging  that  the  homestead  paper  in  ^-^-^^ 
dence  was  a  valid  paper  under  the  proofs  submitted." 

It  appears  from  the  record  that  on  the  28th  of  Ap 
1 876,  Wright  Brady  filed  his  application  before  the  or 
nary  of  Sumter  county,  under  oath,  as  the  head  of  a  fa 
ily,  **asking  for  an  exemption  and  homestead  in  personal 
and  realty,  under  the  constitution  and  laws  of  1868, 
taching  thereto  a  schedule  of  his  property,  and  asking  f^ 
an  order  to  the  county  surveyor  to  lay  off  the  homeste 
allowed  by  law,"  etc.     It  further  appears  from  the  reco 
that  the  ordinary  fixed  for  a  hearing  of  said  homeste 
application  the  26th  day  of  May,  1876,  at  2  o'clock  P.  M 
that  on  that  day  appointed  the  ordinary  was  not  only  a 
sent    from   his   office,   but   also  from   the    county,  an 
no  provision  was  made  by  him  on  that  day  for  a  contin 
ance  of  s^id   cause ;  that  on  the  28th  he  returned  to  fa- 
office  and  made  the  following  entry  on  the  record  : 

"Ordinary's  Office,  aSih  May,  1877. 

This  case  was  set  for  trial  on  the  26th  inst.,  at  2  o'clock,  and  ther 
being  no  objection  filed,  and  owing  to  absence  from  the  county, 
case  was  continued  over  until  to*day. 

Geo.  a.  Brown,  Ordinary, 

The  record  further  shows  that  on  that  day  the  ho 
stead  was  approved  and  recorded.     This  application  f 
homestead  has  been  well  likened  to  a  suit  instituted  f 
the  recovery  of  a  use  in  property,  as  against  the  claims 
creditors,  for  the  benefit  of  the  family.     To  facilitate, 
it  was  deemed  so  commendable  an  object,  not  only  w 
liberal  homebteads  allowed  by  the  laws,  but  a  speedy  a 
simple  process  of  recovery  was  provided  by  law. 

But  in  order  that  all  parties  at  interest  might  be  infer* 
ed  of  said  application,  the  law  required  the  ordinary  to  ^^  ^ 
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iot    only  the  day  but  also  the  hour  and  place  where  he 
l^a.11  pass  upon  said  exemption,  so  that  (as  the  statute  de- 
l«i.ires)  "all  persons  may  know  the  time  for  action  by  the 
dinary  on  the  petition.** 

P^urther,  the  statute  provides  if  at  the  time  and  place 
pointed  for  passing  upon  said  application,  no  objec- 
ion  shall  be  urged  by  any  creditor  of  the  applicant,  the 
dinary  shall  indofse  upon  said  schedule  and  upon  said 
at,  approved,  etc.,  filling  blanks,  etc. 
It  appears  from  the  record  that  this  application  was 
d  to  be  heard  on  the  26th  May,  1877,  at  2  p.  M.,at  the 
dinary's  office.  That  on  that  day  and  at  that  hour  he 
absent  from  the  county.  That  he  returned  on  28th, 
^'^d  without  further  notice  proceeded  to  approve  the 
"^^rnestead  application,  and  dated  the  same  on  28th  May, 
*  ^^y.  We  know  of  no  authority  in  the  ordinary  at  his 
sure  or  convenience,  without  at  least  his  presence 
the  day,  hour  and  place  fixed,  and  a  regular  con- 
^'^viance  to  a  future  day,  to  set  apart  and  approve  the 
'^^^'Xiestead  on  a  day  different  from  that  appointed  by  him- 
^^*  f  -  The  object  of  the  law  was,  in  its  own  language,  to 
^^"^^^  all  persons  notice  of  the  time  for  action  by  the  ordi- 


^'"y  on  said  petition,  and  it  is  not  in  the  power  of  the  or- 

*^ary  to  appoint  day,  hour  and  place  in  his  public  notice, 

then,  on  a  different  day  and  hour,  and  without  further 

ice,  proceed  thus  summarily  to  adjudicate  on  such  im- 

*"tant  rights.     We  feel  bound,  under  our  view  of  the 

^^^,  to  adjudge  that  a  homestead  thus  set  apart  and  ap- 

V  *"^ved  is  illegal  and  void,  as  being  rendered  coram  non 

1*he  jurisdiction  of  the  setting  apart  and  assignment 

*    l^omesteads  under  the  constitution  of  1868  is  conferred 

V  statute  law  on  the  ordin?.ry,  and  he  must  pursue  the 

^ode  and  order  therein  declared  in  the  discharge  of  the 

^Uty  thus  imposed.     When  he  deviates  from  that  order, 

^^^   undertakes  to  prescribe  one  to  suit  his  own  conveni- 

^*^ce,  and  follows  that,  he  is  acting  without  authority  of 
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w,  and  his  actiuti  is  illegal  and  void.     In  harmony  wc. 

lis  construction  may  be  cited  rulings  by  this  court  wh^ 
he  law  prescribes  the  exercise  of  jurisdiction  by  m; 
:rates   within   certain  limited  periods,  where  it  was  he 
that  jurisdiction  exercised  by  them  on  a  day  nearer  orl 
yond  the  periods  fixed  by  law  was  without  authority 
law,  and  their  action  void.     S^  ^'^•>  *82  ;  59  lb.,  532  ;  i 

603. 

We  can  but  conclude,  then,  that  under  the  facts  of  f 
case  this  homestead  was  not  assigned  or  set  apart  in  c< 
formity  to  law,  and  that  the  court  erred  in  so  instruct! 
the  jury,  as  set  forth  in  the  fourth  ground  of  the  motii 

Let  the  judgment  of  the  court  below  be  reversed, 
anew  trial  ordered. 

Judgment  reversed. 


Flournov,  Hatcher  &  Comi'any  vs.  Ward:  aw    — 

.  The  grounds  oF  a  motion  for  new  trial  mu^t  affirmatively  appea^^^ 
be  correct  by  a  certificate  to  the  motion  itself,  or  by  an  affirmaC- 
recital  in  the  bill  of  exceptioos ;  otherwise  they  will  not  be  con^^ 
ered  by  this  court.  A  statement  in  the  bill  of  exceptions  that  ' 
grounds  set  forth  in  the  motion  for  new  trial  were  the  grounds  tat^ 
on  trial,  as  stated,  was  not  sufficient. 
!.  A  tenant  agrtedtopayrent  incottotiTaiatdonthciand.  After  • 
"laid  by"  he  died,  and  by  agreement  hir.  widow  p»  ■ 
She  had  cotton  picked  and  pla.' 
it  ginned,  pacl 
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Before  Judge  Willis.     Muscogee  Superior  Court.     No- 
vember Adjourned  Term,  1880. 

Reported  in  the  decision. 

Samuel  B.  Hatcher,  for  plaintiffs  in  error, 

T.  W.  Grimes;  M.  H.  Blanford,  for  defendant. 

RAWFORD,  Justice. 

I  •  When  this  case  was  called,  a  motion  was  made  to 

dismiss  the  same,  because  there  was  no  certificate  of  the 

J  tjdge  below  that  the  grounds  contained  in  the  motion  for 

rkew  trial  were  true.    The  certificate  of  the  judge  was 

the  grounds  set  forth  in  the  motion  for  a  new  trial 

the  grounds  taken  on  trial  as  stated. 

iTiis  is  not  such  a  verification  as  the  law  requires.     The 

vnds  of  a  motion  for  a  new  trial  must  be  certified  to 

true,  and  not  that  they  were  the  grounds  taken.     They 

have  been  the  grounds  taken  on  the  motion  for  a  new 

.1,  and  yet  not  have  been  true,  and  the  motion  for  that 

reason  may  have  been  overruled.     Had  the  certifi- 

of  the  judge  stated  that  the  grounds  set  forth  were 

grounds  taken  on  the  trial  before  the  jury,  it  would 

been  good.     It  must  affirmatively  appear  by  the 

j^adge's  certificate  on  tlie  motion  itself,  or  by  an  affirma- 

^^v-e  recital  in  the  bill  of  exceptions,  that  the  grounds 

^^^cn  are  true,  or  they  cannot  be  considered  by  this  court. 

Neither  construction  nor  implication  will  be  resorted  to, 

*o  cover  this  defect,  the  verification  must  be  positive. 

59  Ca.,  295,  436,  653 ;   58  ^d.,  56;  48  Id.,  425.     The  ques- 

^lons  made  otherwise  than  in  the  motion  not  certified  by 

tile  judge  to  be  true,  will  be  considered. 

^*   Elmira  Wardlaw  brought  her  action  of  trover  to  re- 

^^^r   certain   cotton    in    the  possession  of    Flournoy, 

5^^^cher  &  Co.,  and  which  she  alleged  that  they  had  un- 

^^uUy  converted  to  their  own  use.  The  evidence  showed 

y  67-25 


38o         SUPREME  COURT  OF  GEORGIA. 

FlourDOy,   Halchcr  X  Co.  vi.  Wardliir. 

that  her  husband  had  rented  some  land  from,  and  was  the 
tenent  of,  one  Wardlaw,  The  rent  was  to  have  been  paid 
in  cotton  raised  on  the  land.  After  the  crop  was  "laid 
by"  in  August,  the  husband  died,  and  it  was  agreed  by 
the  landlord  and  the  said  Elmira  that  she  gather  the  crop 
and  take  the  benefit  of  the  contract  of  the  husband  therein. 
The  cotton  in  dispute  was  a  part  of  the  said  crop  which 
her  children  and  herself  had  picked  and  placed  in  the  gin- 
house  of  the  said  Wardlaw.  He  had  it  ginned,  packed 
and  carried  to  the  city  of  Columbus,  where,  by  mistake, 
it  was  thrown  off  in  the  warehouse  of  the  defendants, 
who  refused  to  return  it  when  notifi-jd  that  the  delivery 
there  was  wholly  unintentional. 

The  defendants  received  and  treated  the  cotton  as 
Wardlaw's,  who  was  indebted  to  them  for  former  advan- 
ces. The  plaintiff  was  indebted  to  Wardlaw  for  both  rent 
and  supplies.  He  was  indebted  to  Slade  &  Etheridge  and 
intended  paying  them  with  the  cotton. 

The  jury,  under  the  charge  of  the  court  and  the  forego- 
ing tacts,  found  for  plaintiH  the  value  of  the  cotton,  and 
the  question  before  us  is  whether  the  verdict  is  supported 
by  the  testimony. 

That  the  possession  of  this  cotton  was  in  the  plaintiff 
under  a  claim  of  right  cannot  be  disputed,  and  that  she 
never  parted  with  the  interest  she  had  therein  is  also  clear. 
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5uch  conversion  was  tortious.  Although  Wardlaw  may 
liave  had  the  right  to  sell  the  cotton,  yet  until  this  was 
done,  no  one  else  could  claim  the  right  to  appropriate  it 
to  the  payment  of  his  debts.  But  it  is  said  that  the 
plaintiff  had  no  title  to  this  cotton  herself ;  whether  she 
had  or  not,  she  had  possession  under  a  claim  of  right,  and 
this  alone  gave  her  a  right  of  action  against  one  who  un- 
lawfully dispossessed  her.  57  Ga,^  218;  Code,  §3027. 
Judgment  affirmed. 


Cook  vs.  Cook  et  al. 

1.  A  brief  of  evidence  was  filed  on  the  last  day  of  the  term  of  court 
at  which  a  case  was  tried,  and  was  approved  some  days  later.  An 
order  was  taken  dn  that  day  to  continue  the  motion  for  new  trial 
until  a  certain  time  in  vacadon.  The  grounds  of  the  motion  were 
approved  and  the  entry  of  filing:  n^ade  during  vacation,  as  appears 
by  the  record.  The  bill  of  exceptions  to  the  refusal  of  a  new  trial 
recited  that  the  motion  was  made  and  filed  during  the  term  : 

Hdd^  that  the  writ  of  error  will  not  be  dismissed  on  the  ground  that 
no  modon  for  a  new  trial  was  made  during  the  term. 

(a.)  If  a  motion  for  a  new  trial  is  net  tiled  in  due  time,  the  proper 
practice  is  to  move  for  its  dismissal  on  the  hearing,  and  not  come  to 
this  court  and  move  to  dismiss  a  writ  of  error  to  the  refusal  of  a 
new  trial. 

2.  If  the  debt  is  for  any  part  of  the  purchase  money  of  land  in  which 
a  homestead  has  been  taken,  the  entire  homestead  is  subject  there. 
(or ;  if  the  debt  be  for  the  purchase  money  of  a  part  of  the  home- 
stead, only  that  part  b  subject. 

(a.)  The  charge  of  the  court  is  founded  on  evidence. 
5.  An  administn^r's  sale,  regularly  made  to  pay  debts  of  the  estate, 
divests  the  title  of  the  heirs,  who  thereafter  must  look  to  the  pro- 


4<  The  verdict  was  not  contrary  to  law  or  evidence. 

Practice  in  Supreme  Court.  Practice  in  Superior  Court. 
Homestead.  Administrators  and  Executors.  Charge  of 
Court.  New  Trial.  Before  Judge  WiLLlS.  Muscogee 
Superior  Court.    November  Adjourned  Term,  1880. 
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Reported  in  the  decision. 

Thornton  &  Grimes,  for  plaintiff  in  error. 

Crawford  &  McNeil;  L.  C.  Levy,  Jr.,  for  defend- 
ants. 

Speer,  Justice. 

I.  When  this  case  was  called  counsel  for  defendant  in 
■error  moved  to  dismiss  the  same,  upon  the  ground  that  the 
motion  fora  new  trial  had  not  been  made  or  filed  in  office 
during  the  term  at  which  the  trial  of  the  cause  was  had. 

It  appears  from  the  record  that  the  trial  of  the  cause 
was  had  at  the  November  adjourned  term,  1880,  of  Mus- 
cogee superior  court ;  that  said  term  finally  adjourned  on 
the  3d  day  of  February,  1881,  and  that  during  said  term 
a  consent  order  was  taken  and  entered  on  the  minutes,  in 
which  it  was  agreed  "that  said  motion  for  new  trial  (stat- 
ing the  case,)  be  continued  until  the  next  term  of  Harris 
superior  court,  when  said  motion  shall  be  heard  at  such 
time  during  said  term  of  said  court  as  may  be  agreed 
upon  between  counsel." 

It  further  appears  that  the  brief  of  evidence  was  filed  in 
office  on  the  3d  February,  i88i,the  day  of  final  adjourn- 
nent,  but  was  \vA  .ij'iirovcJ  by  tlii^  Ji-'dgi 
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oiade  during  the  term  of  the  court  at  which  the  trial 

had,  that  is,  at  the  November  adjourned  term,  1880, 

adjourned    on    3d    February,    1881.     The    record 

liows  that  a  brief  of  evidence  was  filed  then,  and  the  or- 

cr  of  the  court  shows  that  the  motion  for  a  new  trial 

en  pending  "was  continued." 

The  presumption  is  ever  in  favor  of  the  judgments  of 

ourtSy  and  we  may  well  conclude  that  the  judge  would 

ot  have  continued  a  case  not  then  pending,  and  this  con-^ 

-inuance  was  had  during  the  term  at  which  the  trial  was 

ad.     But  further,  our  indisposition  to  dismiss  this  case 

strengthened  by  the  fact  that  if  the  position  of  defend- 

nt  in  error  be  true,  it  was  his  duty  to  have  moved  to  dis- 

iss  this  motion  before  the  judge  below  on  the  hearing — 

o  such  motion  was  there  made — where,  if  necessary,  er- 

ors  of  the  record,  if  occurring,  might  have  been  correc- 

^.     He  made  no  such  motion,  and  we  are  not  inclined 

o  think,  after  thus  waiving  it  below,  he  can  take  advant- 

e  of  it  here,  when  it  is  not  a  ground  of  error  assigned  in 

is  bill  of  exceptions. 

It  is  true  there  are  some  seeming  inconsistencies   in 
he  record  to  this  vien^  that  raise  the  presumption  that 
his  motion  may  not  have  been  made  during  the  term  at 
"^^j^hich  the  trial  was  had,  but  to  aid  the  legal  presumption 
rising  from  the  order  of  the  court  tu  continue  the  mo" 
ion  to  a  future  day  for  a  hearing,  the  bill  of  exceptions 
^-ecites  the  fact  affirmatively  as  true  that  the  motion  was 
'Ciied  and  approved  during  the  term,  and  in   a  doubtful 
we  would  hesitate  to  deny  to  the  plaintiff  in  error  his 
ight  to  a  hearing,  when,  from  an  inspection  of  the  record 
^uid  bill  of  exceptions,  it  presumptively  appears  the  law 
>¥as  complied  with ;  and  we  are  the  less  inclined  to  do  so 
^^hen,  in  looking  into  the  case,  we  are  satisfied  the  same 
iresult  as  to  the  defendant  in  error  will  be  reached  by  de-> 
^ding  the  case  upon  its  merits.    The  motion  to  dismiss 
is  therefore  overruled. 

The  defendants  in  error  caused  a  fi  fa.  in  their  favor, 
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issued  on  24th  February,  1S78,  against  John  G.  Cook,  to 
be  levied  on  fifty  acres  of  land,  part  of  lot  No.  24,  in  the 
7th  district  of  Muscogee  county,  as  the  property  of  the 
defendant,  to  which  plaintiff  in  error,  as  head  of  a  fam- 
ily, interposed  his  claim,  alleging  the  same  was  set  apart 
to  him  as  a  homestead  for  the  benefit  of  his  wife  and 
children.  FlaintifT  introduced  in  evidence  his  fi.  fa., 
proved  defendant  in  pos<;ession,  and  closed  ;  the  claimant 
introduced  the  record  of  the  homestead,  etc. 

Under  the  evidence  and  charge  of  the  court  the  jury 
found  the  property  subject,  whereupon  claimant  made  a 
motion  for  a  new  trial,  which  was  refused  by  the  court  and 
claimant  excepted. 

(1).  The  first  ground  of  error  is  assigned  on  the  court's 
chaining:  "If  the  debt  upon  which  tlie  judgment  was 
founded  was  for  any  part  of  the  purchase  money  of  all 
the  land  levied  on,  then  all  the  land  is  subject  until  the 
whole  debt  is  paid;  but  if  it  was  for  purchase  money  of  a 
portion  of  the  land,  then  only  such  portion  of  the  land 
would  be  liable  and  subject  to  the  fi.  fa'' 

(2.)  "When  land  is  regularly  and  legally  sold  by  an  ad- 
ministrator of  an  intestate,  under  an  order  of  the  court  of 
ordinary  /or  paying  the  debts  of  his  intestate  or  for  distri- 
bution, and  the  property  is  regularly  conveyed  by  the  ad. 
ministratortOtliCpurL-llascr.  tllc  titk  of  tin:  hcics 
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<iuity  and  justice ;  is  decidedly  against  the  weight  of  evi- 
ence,  and  contrary  to  law  and  charge  of  the  court. 
2,  3.  We  find  no  error  in  the  first  ground  assigned  in  the 
otion,  as  we  hold  that  the  principle   involved  in  this 
harge  was  so  ruled  in  55  Ga.^  622.     It  is  insisted  by  coun- 
el  for  plaintiff  in  error  that  there  was  no  evidence  to  au- 
horize  the  charge.     We  find  on  looking  into  the  evidence, 
hat  one  of  the  witnesses  for  the  plaintiff  testified  that 
e  had  a  conversation  with  J.  G.  Cook  about  the  note  on 
hich  the  judgment  is  founded  before  suit  was  brought 
hereon,  and  in  the  course  of  the  conversation,  "Cook  said 
t  was  for  the  balance  due  on  the  land  where  he  lived." 
oiin  G.  Cook,  the  defendant,  also  testified  that  the  note 
«c3n  which  the  judgment  is  founded  was  given  for  a  part  of 
^he  $500.00  which  he  bid  for  the  land  at  the  administra- 
"^or's  sale,  the  balance  he  settled  with  the  other  heirs. 
■  1  here  is  also  other  evidence  in  the  record  to  the  same  point* 
As  to  the  error  assigned  on  the  charge  made  in  the 
.^lecond  ground,  we  do  not  see  how  it  did  harm  to  claim- 
^ant.     As  a  leg^l  proposition,  it  is  true.    Still,  if  the  land 
^was  sold  by  the  administrator  and  the  title  of  the  heirs 
divested,    we    can    see  no   reason  why    still    the   land 
levied  on  and  so  purchased  at  the  sale  would  not  be  sub- 
ject to  the  debt  incurred  by  reason  of  such  sale  as  against 
a  homestead  exemption  set  up  by  the  purchaser.     If  the 
debt  was  for  the  purchase  money  in  whole  or  in  part,  it 
certainly  would  not  be  exempt  from  levy  and  sale  for  said 
debt  by  reason  of  the  same  being  assigned  or  set  apart  as 
a  homestead  to  the  purchaser.     While  it  may  be  true  that 
the  sale  by  the  administrator  divested  the  title  of  the  heirs, 
and  they  must  look  to  the  fund  in  the  hands  of  the  ad- 
ministrator, still  the  administrator  would  have  a  right  to 
recover  the  debts  due  the  estate  for  the  benefit  of  the 
heirs,  and  if  one  of   those  debts  was  for  the  purchase 
money  for  land  sold,  we  do  not  see  why  it  should  not  pre- 
vail over  a  clairi^  for  homestead. 
4.  As  to  the  other  grounds  in  the  motion,  they  all  are 
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pendent  upon  the  question  whether  the  debt  levied  was 

r  part  of  the  purchase  price  of  the  land  the  defcnd- 

it  bought  at  the  administrator's  sale,  and  which  he  bid 

i  at  the  price  of  S500.CX},  and  which  land  so  purchased 

e  had  set  apart  as  a  homestead.     We  think  there  is  sufH- 

ient  evidence  to  sustain  the  verdict  of  the  jury  on  this 

loint  under  the  chaise  of  the  court,  and  we  find  no  error 

in  his  refusing  a  new  trial  on  any  of  the  remaining  grounds 

set  forth  in  the  motion  for  new  trial.     Let  the  judgment 

below  be  affirmed. 

Judgment  affirmed. 


City  of  Atlanta  vs.  Green. 

I .  Prior  to  the  constitution  of  1877,  niuniclpal  corporations  were  not 
liable  for  consequential  damages  resulting  to  property  owners  from 
rabingor  lowering  the  grade  of  streets. 

3.  This  rule  is  changed  b;  pari^^ph  1,  section  3.  of  the  bill  of  rigbu 
of  the  constitution  of  1877,  which  provides  that  "  private  property 
shall  not  be  taken  or  daau^;ed  for  public  purposes  without  just  and 
adequate  compensation  t>eing  first  paid." 

3.  The  dam^es  wbidi  can  be  so  recovered  must  be  the  actual  depre- 
ciation in  value  oi  the  property  injured  by  the  change  in  grade. 
Therefore  the  danui{»es  may  be  decreased  by  the  actual  beoefit,  if 
any,  arising  to  the  loc  from  the  improvement  so  made. 

cipal.      Corporations.     Constitutional 
City  Court  of  Atlanta.   June 


SEPTEMBER  TERM.  1881.  387 

City  of  Atlanta  vs.  Green. 

in  the  declaration.  The  first  charged  the  defendant  be- 
low with  damages  to  her  lot. by  said  city,  by  reason  of  its 
negligence  in  throwing  earth  on  her  lot  in  the  grading  of 
a  street  of  said  cky,  and  thereby  causing  the  overflow  of 
her  pre^«ises  with  sand  and  water,  destroying  her  garden 
and  rendering  it  unfit  for  use  and  cultivation. 

The  second  count  was  for  damages  to  her  lot  resulting 
from  the  grading  of  the  street  bounding  the  same,  by 
raising  the  level  of  said  street  fifteen  feet  higher  than  it  was 
originally,  opposite  plaintiff's  lot,  thereby  permanently 
injuring  her  property  and  her  fences,  and  making  it  diffi- 
cult for  her  to  have  access  to  her  home. 

On  the  trial  of  the  case,  under  the  evidence  and  charge 
of  the  court,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff,   whereupon  defendant   moved  for  a  new  trial, 
w^hich  was  overruled,  and  defendant  below  excepted. 

There  were  two  grounds  of  error  complained  of  in  the 
instructions  the  court  gave  to  the  jury,  made  by  the  plain- 
tiff in  error,  and  by  reason  of  which  he  seeks  a  new  trial, 
(i).  The  first  was  that  the  court  refused  to  charge  the 
jury  as  requested  by  the  defendant  below  in  writing,  as 
follows : 

"The  city  would  have  a  right  to  grade  the  street 
^n  question,  and  no  right  of  action  would  accrue  to  plain- 
tiff from  injunes  caused  by  such  grading,  unless  there  was 
^  direct  invasion  of  the  plaintiff's  premises,  and  for  such 
direct  invasion  of  her  lot  she  would  be  entitled  to  recover 
tlie  damages  caused  thereby." 

(2).  The  second  ground  was  the  refusal  of  the  court  to 
charge :  "  The  defendant  would  have  the  right  to  set-ofif 
^ny  enhancement  in  value,  or  benefit  to  the  property  by 
the  improvement,  against  the  damages  sustained  by  plain- 
tiff in  consequence  of  the  same,"  but  charged  the  con- 
Verse  of  this  proposition. 

I.  It  has,  no  doubt,  long  been  the  well  settled  rule  in  this 
^tate,  as  recognized  and  enforced  by  our  courts,  that  mu- 
nicipal corporations  are  not  liable  for  consequential  dama- 
ges caused  by  the  raising  and  lowering  of  the  gt^d^  ol 
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streets,  and  the  decisions  have  rested  upon  the  common  ^* — -^   ^ 
doctrine  that  the  proper  construction  and  improvemen  <        '■ —   "' 
streets  are  supposed  to  be  made  for  the  public  good,  £»^^^"— " 
that  private  injury  or  inconvenience  that  may  arise  to  '^ 

jacent   lot-holders,  as  a  consequence  of  such   raising- 
lowering  the  grade  of  the  street  must  be  borne  by   t  — — 
proprietor  without  compensation,  because  his  right  q( 

such    must  yield   to   the  promotion  and  advancement  ^^ 

what  is  the  public  good  of  the  city.     See  23  Ga.,  Mar —  41 

ham  vs.  City  of  Atlanta,  402;  28  Ga.,  46;  34  Ga.,  326;  ^-"-^ 
Ga.,  19,  ^^    ^\ 

But  it  is  now  claimed,  and  so  the  court  instructed  th^ 
jury,  that  this  rule  had  been  changed  by  a  provision  r^^^  ^ 

the  constitution   of  1877,  contained   in  the  last  clause  a^-^      -^ 
paragraph   r,  section   3,  of  the  "Bill  of. Rights,"  which*  ^..^^-"^ 
reads  as  follows:  "Private  property  shall   not   be  taken"*        ^^ 
or  damaged  for  public  purposes  without  just  and  adequat^^ 
compensation  being  first  paid."  ^ 

It  is  not  denied  by  counsel  for  plaintiff  in  error  that^'^^,^ 
under  this  provision  of  the  constitution  any  direct  and4^^-^_^  j 
immediate  damage  done  t6  private  property,  such  as  its^^ 
invasion  or  spoliation  thereof,  the  city  would  be  liable  for"*  .^;^ 
damages  and  be  compelled  to  make  just  compensation  as^^-  ^^ 
by  the  constitution  provided;  but  he  insists  that  it  was  ^^^ 
not  the  intent  or  purpose  of  the  framers  of  that    instru-- 
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citizen,  and  now,  "  it  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation/'  The  article  does 
not  define  whether  the  damage,  shall  be  immediate  and 
direct  or  consequential.  Any  damage  to  property  for 
public  use  must  receive  its  compensation.  It  may  be,  and 
^will  no  doubt,  often  occur  that  the  consequential  damage 
'nsiy  impose  a  more  serious  loss  upon  the  owner  than  a 
temporary  spoliation  or  invasion  of  the  property. 

AVe  must  presume  the  convention  intended  that  any 

*lamagc,  whether  direct  or  consequential,  done  to  property 

'^r  public  use,  must  be  compensated  for.     Now,  this  was 

private  property,   and   the   improvement  of   the  street 

being  made  for  public  use,  and  if  the  property  was 

rnagrd  thereby,  why  would  not  this  plaintiff  below  be 

^»^  tit  led  to  just  compensation   for  such  damages?    We 

^*^inlc,  therefore,  the  court  did  not  err  in  instructing  the 

^^'^  that  the  former  rule  of  law  which  once  obtained  was 

^*^^red  and  changed  by  the  clause  in  the  Bill  of  Rights, 

^^'etofore  cited,  in  the  constitution  of  1877.     In  the  con- 

*^Ution  of  Illinois  the  words  were  very  similar  to  those 

^^^tained  in  our  own.     ThA  provision   was:    "Private 

"'^^perty  shall  not  be  taken  or  damaged  for  public  use 

^^hout  just  compensation."     In  construing  the  meaning 

^^       these  words  the  supreme  court   of  that  state  held: 

•  "^Hat  if  injury  to  private  property  is  sustained  by  chang- 

*  S  the  grade  of  a  street,  the  municipal  corporation  caus- 
5^6  the  same  to  be  made,  will  be  liable  to  the  owner  in 

^/nages."     83  111.,  535;  67  /^.,  477;  82  lb.,  337.     We 

^ink  a  reasonable  construction  of  our  constitution,  aided 

^^^  ^ve  are  by  the  interpretation  of  like  words  in  the  con- 

r^*ti:ition  of  Illinois,  by  the  supreme  court  of  that  state, 

^Hyr  establishes  the  rule,  that  if  a  person  is  damaged  in 

^^Icing  such  improvements,  he  may  recover. 

^»  3.  But  was  the  court  right  in  holding  and  so  advising 

**^^  jury:  "That  where  it  is  established  that  property  has 

r^^ri  damaged,  knd  damaged  to  a  certain  amount  for  pub- 

^  Use,  the  defendant  has  not  a  legal  right  to  set  off  against 
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that  any  general  enhancement  of  the  value  of  property  ' 
on  the  same  street,  nor  has  the  defendant  the  right  to  set    ' 
off  any  probable  or  possible  enhancement  to  the  same 
property?"     We  think  not. 

The  true  question  is  whether  the  property  is  injured  by 
the  improvement;  if  not,  then  there  is  no  damage,  and 
there  can  be  no  recovery.  If  there  is,  then  the  recovery 
must  be  measured  by  the  extent  of  the  loss.  If  the  prop- 
erty is  worth  as  much  after  the  improvement  as  before, 
then  there  is  no  damage  done  to  the  property.  If  the 
benefits  received  from  making  the  improvements  are  equal 
to,  or  greater  than  the  loss,  then  the  property  is  not  dam- 
aged for  public  use.  There  can  be  no  damage  to  prop- 
erty without  a  pecuniary  loss,  and  if  there  is  no  deprecia- 
tion in  value,  then  there  is  no  damage,  and  if  no  injury, 
then  there  should  be  no  recovery.  70  III.,  238;  83  lb., 
537,  We  wish  it  to  be  understood  that  the  enhancement 
of  the  value  of  property  to  be  set  off  must  spring  alone 
from  the  improvement  made.  And  such,  in  our  view, 
ought  to  have  been  the  instructions  given  to  the  jury  on 
this  branch  of  the  case,  and  In  so  fefusing  there  was  error. 

In  holding  that  a  municipality  would  be  liable  to  a 
property-holder  for  dami^es  done  to  the  same  in  raising 
or  lowering  the  grade  of  a  street,  in  cases  where  the  prop- 
erty  is  not   taken    for   public    "se,    but  ofily    dam 
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MOSSMAN  VS.  McKlNLEY. 

^^^ere  the  antraversed  answer  of  a  magistrate  to  a  writ  of  certio^ 
^^artscts  out  the  evidence  introduced  before  him,  it  becomes  a  part 
^f  the  record,  and  needs  no  further  authentication  in  order  to  come 
'^o  this  court  on  exception  to  the  decision  of  the  judge  on  the  ^/r- 

"^Vhere,  as  a  part  of  a  contract  of  purchase  between  two  parties,  a 
'K:hird  party  who  held  a  Hen  on  the  property  sold  agreed  to  surrender 
"Khe  same,  and  handed  the  mortgage  and  note  to  the  put  chaser,  who 
.sit  once  proceeded  to  pay  over  the  consideration  as  directed  by  the 
Siolder  of  the  tien,  but  having  paid  part  thereof  was  prevented  from 
'She  completion  of  such  payment  by  garnishments,  possessory  war- 
would  not  lie  to  recover  the  papers  on  behalf  of  the  bolder  of 
lien. 


bssessory  Warrant.  Practice  in  Supreme  Court.  Be- 
<  Judge  Willis.  Muscogee  Superior  Court.  May 
xm,  1881. 

Reported  in  the  decision. 

J*  M.  Russell,  for  plaintiff  in  error. 

S,  B.  Hatcher  ;  W.  F.  Williams,  for  defendant. 

^Ry  Justice. 

^his  was  a  possessory  warrant  sued  out  by  plaintiff  in 

r  against  W.  P.  McKinley  to  recover  the  possession 

^    ^  certain  note  made  by  T.  D.  May,  dated  the  30th  of 

T|^PH1,  1880,  and  due  ten  days  after  date,  for  one  thousand 

^*la.rs,  made  payable  to  affiant,  and  a  mortgage  deed  of 

^'^e  date  to  secure  the  payment  of   said  note,  which 

*^J^ntiff  in  error  averred  had  been  recently  in  "his  peace- 

^y   acquired  possession,  and  which  had  been  taken  and 

^«^ed  away  against  his  consent  by  fraud,  violence,  se- 

^^tion,  or  other  means'*  by  the  said  McKinley. 

On  the  trial  before  the  magistrate,  after  hearing  the  evi- 
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dence,  he  ordered  that  said  note  and  mortgage  d^  —  ^° 
should  be  restored  to  the  possession  of  said  Mossman  on 

his  entering  into  bond  and  security,  etc.  To  this  ju  c:^^'*^"S" 
ment  the  defendant,  McKinley,  excepted,  and  sued  out    IT  li'' 

writ  of  certiorari  to  the  superior  court  to  have  the  ju  i—  ■  ^8 
ment  reviewed.     On  the  hearing  of  the  certiorari  in    t  ~*^^ 

superior  court,  the  Judge  sustained  it,  and  reversed  t—i^^*''^ 
judgment  of  the  court  below;  to  which  judgment  rev c^^  ^'rs 
ing  the  judgment  of  the  justice  of  the  peace,  plaintiff  "^ 

error  excepted,  and  assigns  the  same  as  error. 

r.  When  the  case  was  called  here,  counsel  for  defenda  — ^^^^ 
moved  to  dismiss  the  same,  upon  the  ground  that  the  ttJ^  __^o 
timony  taken  on  the  trial  before  the  magistrate  was  n^     ^        ^ 
set  forth  in  the  bill  of  exceptions  here,  nor  approved  ^^  .^rz.^^ 
correct  by  the  court  below,  as  set  forth  in  the  record.   ^'^^^'"^^^-^^^ 
are  of  opinion  that  when  the  evidence  of  the  trial  befor"* 
the  magistrate  is  set  out  in  the  answer  of  that  officer  !•■  "^       -^ 
the  writ  of  certiorari,  duly  signed  by  him,  if  unexceptec^  ^^S-' 
to  and  not  traversed   before  the  hearing  in  the  superioc  ^^    ^_ 
court,  it  is  and  becomes  a  part  of  the  record  of  the  caus^^    ^.^ 
and  imports,  as  such,  verity,  and  is  to  be  so  considered  \>y^-  ^^^ 
the  judge  of  the  superior  court;  and  if  said  testimony  by«-^  -r^ 
writ  of  error  is  transmitted  to  this  court  as  a  part  of  the^^    ,-e^ 


L  part  < 

by  Iliw,  il  rei|uires  nu  further  auUiLTititalion  of  Its  truth-*"^ 


record  in  said  cause  and  duly  certified  as  such,  as  required^-^  .^y 
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request  of  May  he  was  present  at  the  time  when  said 
e  was  to  be  consummated,  for  the  purpose  of  surrender* 
ing  his  lien  if  said  sale  should  be  effected,  and  further, 
'^Iri.at  the  terms  of  sale  were  that  McKinley  and  Newton 
re  to  pay  the  sum  of  four  hundred  dollars  cash,  Moss- 
in  was  to  surrender  his  mortgage  and  note  to  the  pur- 
hasers,  a  bill  of  sale  to  the  property  was  to  be  executed 
May,  and  he  was,  by  the  direction  of  Mossman,  to  re- 
ive the  money  from  the  purchasers.     When  the  parties 
'^  ^t»  the  terms  being  agreed  upon,  Mossman  handed  the 
'Mortgage  and  subsequently  the  one  thousand  dollar  note 
^o  JVlcKinley,  May  signed  the  bill  of  sale  in  presence  of 
^^  «it testing  witness,  the  rent  notes,  before  that  given  by 
^^^y  for  the  premises,   were  taken  up  and  new  notes, 
^*Sried  by  McKinley  and  Newton,  were  substituted  in  their 
Pia.co.     Newton  paid  over  his  proportion  of  the  purchase 
*^oncy,  two  hundred  dollars,  to  May  in  presence  of  Moss- 
'^^^^  and  McKinley  was  about  paying  the  balance  of  the 
^^''chase  money,  and  for  that  purpose  had  his  pocket- 
^^Ic  in  his  hand,  when  he  was  served  with  three  certain 
'^'^inionses  of  garnishment  sued  out  at  the  instance  of 
^^*^a.in  creditors  of   May.     This  fact   arrested  then  the 
^*^her  consummation  of  the  sale.     Whether  there  was 
*^^rwards  a  delivery  of  the  property  sold,  the   record 
^^es  not  disclose.     McKinley  proposed  to  complete  it  if 
^^  summonses  of  garnishment  were  arranged  or  satisfied, 
^  ^s  to  protect  him  from  liability  thereon.     This  arrange- 
ment to  settle  the  garnishment  seems  to  have  miscarried, 
•^d    May  retained  the  two  hundred  dollars  paid  him  by 
r^^Wton,  and  McKinley  retained  the  mortgage  and  note 
^  his  possession,  though  Mossman  demanded  the  same  of 
*'^,  whereupon  Mossman  sued  out  his  warrant  to  re- 
^Ver  possession  of  the  note  and  mortgage  of  McKinley. 
^    "I^he  certiorari  from  the  decision   of  the  magistrate 
^    ""Ought  for  final  review  here)  embraced  three  grounds  of 
or: 
(<•)  In  overruling  the  motion  to  quash  the  warrant. 
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t:ion  they  could  purchase  the  property  free  of  all  liens. 
Atfossman  had  a  lien,  and  consented  to  the  trade  by  agree- 
ing to  surrender  his  note  and  mortgage  on  the  property  to 
t>e  sold.    In  furtherance  of  this  agreement  the  parties  met, 
©4ay  executed  a  bill  of  sale  to  the  property  to  McKinley 
^nd  Newton,  and  by  several  witnesses  it  is  shown,  in  con- 
formity with  his  agreement,  Mossman  gave  to  McKinley 
tl^e  note  and  mortgage,  directing  the  money  to  be  paid  to 
^^ay.     Rent  notes  due  by  May  for  the  premises  were  sur- 
x-^ndered  and  notes  given  by  McKinley  and  Newton  were 
substituted  in  their  place.     Two  hundred  dollars  of  the 
Jrchafe  money  were  paid  by  Newton  to  May,  and  the 
^ymcnt  by  McKinley  of  the  other  two  hundred  was 
^•^CDne  arrested  by  the  garnishments  served  on  him  by  cred- 
rs  of  May,  at  the  moment  the  money  was  about  to  be 
icl  to  fully  consummate  the  trade.     It  is  true,  there  is  a 
lict  In  the  testimony  as  to  the  purpose  for  which 
"'^Ossman  handed  the  mortgage  and  note  to  McKinley, 
f^^      i  nsisting,  "  they  were  given  to  McKinley  alone  for 
*^   examination."     But,  taking  all  the  facts  together,  sus- 
*^«d  by  the  testimony  of  disinterested  witnesses,  we  are 
ined  to  think  it  may  be  reasonably  inferred,  as  the  pa- 
were  being  then   executed   and   exchanges   made, 
^^^^Hey  paid,  and  as  the  note  and  mortgage  were  to  be 
_*^^i^  surrendered  under  the  agreement  made,  that  it  was 
n  to  McKinley  by  Mossman  in  consummation  of  his 
of  the  agreement.    We  are,  therefore,  not  prepared 
^ay  they  passed  from  his  possession  without  his  con- 
Surely  the  record  does  not  disclose  any  fraud  or 
'^Icnce  used  by  McKinley  in  receiving  them,  that  is  not 
^*ly  met  by  testimony  on  his  part.     He  was  not  at  fault 
,  ^^^  the  trade  was  not  fully  consummated.     He  seems  to 
,^v-^  acted  fairly  and  in  good  faith  in  the  whole  transac- 
.  ^^ VI ,  and  we  do  not  think  Mossman  is  altogether  blameless 
*^    Peeking  to  recover  this  property  when  his  agent  still 
^^^ins  the  two  hundred  dollars  paid  to  May,  without  pro- 
*^^sing  to  return  it.     McKinley  has  shown,  by  evidence 
▼  67—26 
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sufficient  to  satisfy  the  court  below,  that  he  has  a  claim 
to  the  papers  in  dispute,  which  he  obtained  for  value  as- 
sumed and  paid,  and  we  are  not  disposed  to  interfere  with 
the  discretion  of  the  judge  below  in  restoring  to  him  pro- 
perty which  we  think  he  has  shown  he  obtained  under  a 
contract  to  which  plaintiff  in  error  was  a  party. 
Let  the  judgment  of  the  court  below  be  affirmed. 


BovNTON  VS.  Brown  it  til. 

Heirs  at  law  of  a  decedent  may  recover  realty  of  which  he  was  seized 
at  his  death  as  against  one  who  shows  no  other  claim  than  entry 
and  possesion  since  ihe  death  of  such  decedent,  and  who  has  not 
held  sufficiently  long  to  acquire  any  prescriptive  right. 

Ejectment.    Title.     Before  Judge  Fleming,     Calhoun 
Superior  Court.     March  Term,  1.881. 

Reported  in  the  decision. 

L.  G.  Cartledge;  J.  J.  Beck;  Lyon  &  Gresham; 
D.  A.  Vason,  for  plaintiff  in  error. 


Bush  &  Lyon;  H.C.  Sheffield,  by  brief,  for  defend- 
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his  heirs  at  law ;  and  that  defendant  had  lived  there 
three  or  four  years  since  Brown's  death.  No  testimony 
^v-as  offered  by  the  defendant ;  he,  however,  had  been  in- 
troduced  as  a  witness  by  the  plaintiffs,  and  testified  that 
^^e  claimed  title  to  the  premises  in  dispute  from  the  estate 
^f  James  F.  Brown,  deceased.  Nothing  further  was  offered 
^ri    ei  ther  side. 

e  grounds  upon  whicti  the  defendant  claims  a  new 

sire,  substantially,  that  the  case  should  have  been  non- 

s^itticJ  for  the  want  of  sufficient  evidence  to  have  sent  it  to 

^'^^  j  ury ;  and  because  the  court  misconceived  the  law  upon 

^*^5cli  the  rights  of  the  parties  turned,  and  therefore  his 

■ges  were  erroneous.     Whether  either  of  these  grounds 

sufficient  to  reverse  the  judgment,  depends  upon  the 

^8^1  effect  of  the  plaintiffs'  evidence. 

^  -^    plaintiff  in  ejectment  may  recover  the  premises  in 

*^I>ute  upon  his  prior  possession  alone,  against  one  who 

^^  *>sequently  acquires  possession  of  the  land  by  mere  entry, 

^*^ci  v^ithout  any  lawful  right  whatever.     Code,  §3366. 

-•^^  this  case,  the  heirs  of  James  F.  Brown  sue  for  the  recov- 

,  '^  of  this  land ;  they  show  that  their  ancestor  lived  upon 

»  ^nd  was  in  possession  of  it  when  he  died;  that  the 

^fendant  went  in  after  Brown,  showing  nothing  but  a 

^^^i^e  entry,  without  any  lawful  right  whatever.      Under 

^  *^is  proof  the  plaintiffs  were  entitled  to  recover,  and  it  is 

^^^aterial  whether  the  instructions  given  the  jury  by  the 

^^Urt  were  in  strict  conformity  to  law  or  not,  the  evidence 

^^raanded  the  verdict. 

Judgment  affirmed. 
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GuNN  VS.  Jones,  president. 

1.  A  mortgage  ^./a.  should  follow  the  judgment  of  foreclosure,  whE*  Jch 
in  turn  should  follow  the  mortgage. 

(a,)  A  mortgage  dated  Februry  24th,  1 871,  described  the  realtji 
thereby  as  follow :    "  The  plantation  in  said  county  of  Calh( 
owned  by  me  and  occupied  by  myself,  containing  4B5  acres,  mi 
or  less,  situated  near  Whitney,   Doctor  Cheney  and  John  Dai 

B.  C.  Mitchell  &  Co."     Thtfi.fa,  founded  thereon  described  ^^    the 
land  thus:    "The  plantation  containing  4B5  acres,  more  or 
situated  near  Whitney  in  said  county,  the  property  of  W.  A.  Hatctr 
described  and  conveyed  in  a  certain  indenture  of  mortgage, 
ing  date  the  24th  day  of  February,  1871."     The  levy  dififered 
thtji./a,  only  in  describing  the  land  as  in  the  fourth  distric 
Calhoun  county : 

Held,  that  the  description  in  the  Ji.  /a.  and  entry  of  levy  was         not 
sufficient. 

2.  The  transfer  of  a  mortgage  will  not  be  rejected  from  evidenc^^  be- 
cause attested  by  only  one  witness. 

3.  A  discrepancy  between  the  amount  of  a  debt  and  the  amount  s^^^ted 
in  the  mortgage  to  secure  the  same  may  be  explained  by  parol ;        bat 

a  draft  having  no  apparent  connection  with  a  mortgage  will  n^=3t  be 
admitted  without  explanation. 

4.  When  mortgaged  property  is  levied  on  under  a  judgment  of  ^•ore- 
closure,  and  a  claim  is  interposed,  the  plaintifif  in  Ji, /a,  must  g^^rove 
title  in  defendant  at  the  date  of  the  mortgage,  or  make  out  a/^  '^^^ 
/acg'e  case  by  proof  of  possession  in  the  mortgagor  at  that  '^me, 
before  the  claimant  is  put  upon  exhibition  of  his  title. 

Executions.  Judgments.  Mortgage.  Evidence.  CM^^^* 
Title.  Before  Judge  WRIGHT.  Calhoun  Superior  O^D^^t. 
September  Adjourned  Term,  1880. 

The  facts  are  stated  in  the  head-notes  and  decision  • 

J.  J.  Beck;  Kennon  &  Hood,  by  brief,  for  plaintiff 
in  error. 

C.  B.  WooTEN,  for  defendant. 
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WFORD,  Justice. 

mortgage  fi  fa.  in  favor  of  J.  E.  Jones,  president,  etc., 
levied  upon  485  acres  of  land  as  the  property  of  W.  A. 
chen  John  M.  Gunn  filed  a  claim  to  lot  No.  8  as 
x^g  a  part  of  the  land  upon  which  the  levy  was  made, 
pon  the  trial  of  the  claim  the  jury  found  the  land  sub- 
to  the  fi.  fa. 

unn  made  a  motion  for  a  new  trial  which  was  refused, 
he  assigned  that  refusal  as  error. 

grounds  of  the  motion  which  are  necessary  to  be 
^"ted  here  are — 

C  X .)  Because  the  court  refused  to  quash  the  fi.  fa.  for  in- 
dent description  of  the  land  levied  upon,  or  to  dismiss 
levy  because  the  same  was  not  sufficiently  certain  to 
2^  xitify  it. 

^2.)  Because  the  court  admitted  the  mortgage  as  evidence, 

same  being  transferred  and  attested  by  only  one  wit 

.  and  not  under  seal. 

^3.)  Because  the  draft  for  $1029.85  was  permitted  to  go  in 

^dence,  though  it  bore  date  February  2d,   1872,  and 

mortgage  was  to  secure  a  draft  for  $789.60,  dated 

^bruary  24th,  1871. 

(4.)  Because  the  court  erred  in  charging  the  jury  that  the 

laintiff  might  show  that  the  property  was  defendant's  by 

owing  paper  title  at  the  time  of  the  mortgage,  or  at  any 

ime  subsequent  to  the  rendition  of  the  judgment,  or  be- 

ore  the  levy,  or  at  the  time.    The  law  presumes  title  ii 

ssession  is  shown  in  defendant  in  fi.  fa.  at  any  time 

-^fter  the  date  of  the  mortgage,  or  at  the  time  of  the  levy,  01 

^t  any  time  between  the  date  of  the  mortgage  and  levy. 

I.  The  first  question  made  in  these  grounds  for  our  de 
vision  is  as  to  the  description  of  the  property  in  X\ie  fi.fa 
and  in  the  levy. 

The  fi  fa.  commands  the  sheriff — "  That  of  the  planta 

lion  containing  485  acres,   more  or  less,  situated   neai 

Whitney  in  said  county,  the  property  of  W.  A.  Hatcher 
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described  and  conveyed  in  a  certain  indenture  of  mortgag^^e, 
etc.,  you  cause  to  be  made, "  etc.  The  levy  follows  tMK"  he 
description  in  the  fi.  fa,^  inserting  "  in  fourth  district  of 

Calhoun  county/'  in  place  of  the  words  "  in  said  count^^^." 

We   think   that   the  fi,  fa.  should   have   followed  tC"  -he 
mortgage  itself,  and  described  the  property  as  it  is  pc   «re- 
sumed  to  have  been  described  in  the  judgment  of  fored^   os- 
ure.      It  does  not  follow  the  mortgage  in  the  descriptic      ")n, 
but  whether  it  follows  the  judgment  of  foreclosure  we 

have  no  means  of  knowing,  as  it  does  not  appear  in  t^^he 
record. 

The  levy  does  not  any  more  clearly  show  what  plai^.  ta- 
tion  was  levied  on  than  the  fi.  fa.  except  that  it  locate.^5  ft 
in  the  fourth  district  of  Calhoun  county,  and  the  judgm^^nt 
in  the  claim  case  is  against  land  in  the  third  districts  of 
Calhoun  county.  We  hold  that  the  description  in  eactm  of 
these  papers  is  imperfect,  taken  in  the  light  of  that  cic- 
scription  contained  in  the  mortgage,  out  of  which  tln-^y 
must  spring,  and  with  which  they  should  correspond. 

2.  The  objection  to  the  admission  of  the  mortgage  "^^ 
evidence,  because  the  transfer  on  it  was  attested  only  ^^X 
one  witness,  and  was  not  executed  under  seal,  was  with-O"**^ 
legal  merit,  and  therefore  properly  overruled. 

3.  That  the  draft  of  $1,029.85,  which  accompanied 
mortgage  and  Was  admitted  with  it  in  evidence,  sho^«-*^" 
have  been  allowed,  is  not  by  any  means  clear  to  us.    ^X"*^ 
mortgage  *  provided  for  the   payment  of  a  draft,  d^"^^" 
February  24th,  1871,  for  $789.85  to  be  paid  November     ^  ^^ 
1 87 1.     The  draft  for  $1,029.85  bears  date  Febmaryr    ^^' 
1872;  its  connection,  therefore,  with  the  mortgage  i»    ^^^ 
made  relevant  by  the  other  testimony.    It  is  true  that  a.  ^'^ 
crepancy  between  the  amount  of  the  debt  and  the  mort  ^^fi"^ 
may  be  explained  by  parol,  even  where  it  originated    ty" 
mistake,  and  with  stronger  reason  wh«*re  it  is  within  tht 
contract,  as  this  may  be,  though  not  so  shown.     25  Ga^fS^S* 

4.  The  error  complained  of  in  this  chai]ge  is,  that  the 
court  instructed  the  jury  that  the  plaintiff  might  show 
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"CJiat  the  property  was  the  defendant's,  by  showing  title  in 
Slim  at  the  time  of  the  mortgage,  or  at  any  time  after 
J  udgment,  or  before  or  at  the  time  of  the  levy,  and  that 
possession  by  defendant  at  any  time  after  the  date  of  the 
^mortgage,  or  at  the  date  of  the  levy,  would  be  sufficient. 

We  do  not  understand  the  law  to  be  as  given  in  these 
instructions. 

"When  mortgagfed  property  is  levied  upon  under  a 
udgment  of  foreclosure,  and  a  claim  is  interposed,  the 
laintiff  in  fi.fa,  must  prove  title  in  defendant  at  the  date 
f  the  mortgage  or  make  out  a  prima  facie  case  by  proof  of 
ossession  in  the  mortgagor  at  that  time,  before  the  claim- 
nt  is  put  upon  exhibition  of  his  title.     7  Ga.y  495." 

For  these  errors  in  the  rulings  of  the  court  the  new  trial 
hould  have  been  granted. 
Judgment  reversed.  ♦ 


Wilcher  vs.  Outz  et  al. 

*  Where  an  administrator,  who  was  complainant  in  a  pending  case, 
ciied,  and  no  party  complainant  was  made  in  his  place  for  several 
^ears,  the  court  did  right  to  put  the  case  on  terms,  and  order  that  if 
^o  party  complainant  should  be  made  by  the  next  term,  the  case 
should  be  dismissed. 

'XN^here  a  bill  was  filed  in  1859  hy  an  administrator,  who  died  in 

^872,  and  no  action  was  taken  therein  until  the  April  term,  1880,  of 

"^he  superior  court,  when  the  case  was  put  on  terms  to  be  dismissed 

^t  the  October  term,  unless  a  party  plaintiff  should  be  made,  on  the 

^:all  of  the  case  at  the  April  term,  1881  (nothing  further  having 

va  done  up  to  that  time )  it  was  too  late  for  a  i>erson  who  had 

m  sui  juris  ever  since  the  death  of  the  administrator,  and  had  had 

^mple  opportunity  to  move  in  the  case,  to  come  in  and  be  made  a 

party  on  the  ground  that  she  was  the  real  party  in  interest,  and  that 

^he  original  suit  was  brought  for  her  benefit,  no  reason  for  the 

^ielay  appearing. 

Practice  in   Superior  Court.      Parties.     Before  Judge 
^  UBMING.  Dougherty  Superior  Court.    April  Term,  188 1. 
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Reported  in  the  decision. 

R.  F.  Lyon  ;  W.  A.  Hawkins,  for  plaintiff  in  err 
Warren  &  Hobbs  ;  D.  A.  Vason  for  defendants. 
Crawford,  Justice. 

A  bill  in  equity  was  filed  in  1859  ^y  Wright  Brady,         as 
the  administrator    de  donts  non  of  the  estate  of  Burt    *on 
T.  Dennard,  deceased,  against  B.  B.  Outz,  C.  A.  Boynt^Son 
et  al.y  to  set   aside  certain   conveyances  and  recove^^  a 
tract  of  land  or  plantation  in  Dougherty  county,  clain      ^ed 
by  George  O.  Dawson.     The  said  Dawson  having  di     ^d» 
one  Seabrook,  his  administrator,  was  made  a  party  in      ^is 
stead.     Brady  died,  and   no   further  administration  Knas 
ever  been  had  on  Dennard's  estate.    At  the  April  teann, 
1880,  the  court  granted  the  following  order: 

"Dougherty  Superior  Court,  April  Term,  1880. 

Monday,  April  5th,  iSS^:'- 
Wright,  Brady  et  aL,  ) 

vs.  >  Bill,  etc.,  Dougherty  Superior  Court 

B.  B.  Outz  et  aJ       ) 

It  is  ordered  that  parties  plaintiffs  be  made  by  the  next  term  of  ct^^ 

court,  and,  in  default  thereof,  that  this  case  be  dismissed. 

Done  in  open  court,  all  parties  present. 

G.  J.  Wright,  J.  S.  C.  A.  C" 

At  the  April  term,  1881,  when  this  case  was  called  *" 
its  order  on  the  docket,  the  defendants'  counsel  mov^^» 
under  the  above  order,  to  dismiss  said  cause  forwaat  ^^ 
parties ;  counsel  for  the  complainant,  and  also  for  J  m^^*^ 
A.  Wilcher,  made  an  application  in  writing  for  her  to  ^^ 
made  a  party  complainant  to  the  said  bill.  She  all^^^^ 
that  she  was  the  sole  party  interested  in  the  case,  that-  ^^^ 
same  had  been  brought  by  the  complainant  as  the  ad^***'^' 
istrator  de  bonis  non  of  Burton  Dennard,  her  decc^*-^^ 
brother,  for  her  benefit  as  his  heir  at  law,  and  for  ^"^ 
creditors  of  the  said  Dennard.  That  the  said  W^^"^ 
Brady,  the  complainant,  had  long  since  departed  tbi3   *^®» 
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nd  that  there  was  no  administration  on  the  estate  of  the 
^^aid  Dennard,  and  there  never  would  be,  as  there  were 

o  debts  now  in  existence  against  him  which  could  be  a 
harge  against  the  land,  the  subject  matter  of  the  litiga- 
ion.     That  her  former  husband,  William  M.  Brady,  ad- 
inistered  on  her  brother's  estate  and  reduced  the  land  to 
;possession  as  such  administrator,  but  died  without  redu- 
ing  it  to  his  possession  as  husband,  and  therefore  it  sur- 
ived  to  her. 

The  court,  after  ai^ument  had,  overruled  the  applica- 
ion  to  make  the  said  Julia  A.  Wilcher  a  party  complain- 
int,  and  further  ordered  that  the  case  be  dismissed,  to 
oth  which  rulings  the  movant  excepted  and  assigns  the 
^3ame  as  error. 

I.     The  first  question  made  by  the  record  in  this  case 
whether  the  court  had  the  legal  authority  to  pass  the 
rder  of  April  term,  1880,  putting  this  case  **  on  terms," 
hat  is,  that  parti^^s  be  made  at  the  succeeding  term,  or 
he  case  be  dismissed.    The  right  so  to  order  has  never 
en  questioned  within  the  remembrance  of  either  mem- 
ber of  this  court.     If  such  right  did  not  exist,   then  cases 
anight  linger  indefinitely  upon  the  dockets,   and  the  court 
"^vould  be  powerless  to  dispose  of  them,  except   by  con- 
sent or  trial. 

A  party  coming  into  court  to  assert  a  right  or  prevent 
<si  wrong  must  speed  his  cause.     He  will  not  be  permitted 
"to  have  compulsory  process  to  bring  defendants  into 
court,  and  then  consult  his  convenience  or  pleasure  as  to 
how  long  he  will  require  their  presence.     The  time  for 
trial  is  prescribed,  and,  unless  for  good  cause,  he  must  be 
ready.     If  he  die,  parties  in  interest  having  the  right  to 
do  so,  must  be  made  parties  to   the  cause,  or  else  the 
judge  will  order  that  they  be  made,  or  that  the  defend- 
ants be  discharged  and  the  plaintiff's  cause  dismissed. 

In  this  case  the  record  sent  up  shows  no  action  taken 
since  the  death  of  Wright  Brady,  the  administrator,  which 
appears  to  have  taken  place  in  1872,  until  April  term. 
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1880.  At  that  term  the  judgment  nisi  was  taken,  dire-^^^ 
ing  parties  plaintiff  to  be  made  at  the  October  term  ne"^^^ 
thereafter,  or  the  case  to  be  dismissed.  None  were  mad  "^^ 
and  no  attention  given  to  the  order.     At  thu  April  terrC* 

1881,  twelve  months  from  the  date  of  the  original  orde  "^ 
the  plaintiff  in  error  came  when  the  case  was  called  an-  *" 
insisted  that  the  original  bill,  which  was  filed  in  1S59.  ha»  -* 
been  filed  for  her  benefit  and  that  of  the  creditors  of  her^ 
deceased  brother,  and  asked  that  she  be  made  a  party,  a;  -* 
she  was  the  sole  heir  of  the  said  deceased.  The  court  rc^ 
fused  to  allow  this  to  be  done,  and  ordered  the  cas^ 
dismissed.  In  this  he  had  the  precedents  of  years  by  th^ 
superior  courts,  and  the  sanction  of  this  court  in  th^S 
cases  of  Wilkes  vs.  Phillips,  37  Ga.,  588,  and  Rancw  vs.  — 
Darley,  62  Ga.,  177. 

2.  In  so  far  as  the  right  of  the  plaintiff  in  error  goes,  to«" 
have  been  -nade  a  party  complainant  to  this  bill,  it  is  one, 
under  the  facts  set  out  in  the  pleadings,  of  some  con- 
siderable doubt.  We  do  not  hold  that  a  party  who  is  di- 
rectly interested  in  the  subject  matter  of  an  equity  suit 
may  not  come  in,  in  a  proper  case,  and  upon  proper  alle. 
gations  prevent  the  abatement  or  dismissal  of  the  same 
by  being  made  a  party.  But  he  must  come  at  the  right 
time  or  he  will  not  be  heard,  unless,  indeed,  he  shows 
good  and  sufficient  legal  reasons  why  he  did   not  come 
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^L  nullity.  It  is  true  that  Brady  was  dead,  but  the!  pro- 
perty and  this  plaintiff  survived,  and  she  says  that  the  bill 
"^^as  for  her  benefit  and  that  the  property  was  hers.  .  Her 
<3elay  and  laches  therefore  have  closed  the  rights  which 
^he  might  have  had  to  be  made  a  party  to  this  suit.  Be- 
sides the  very  order  shows  that  the  counsel  who  had  rep- 
i^^sented  the  complainant  were  present  when  it  was  taken. 
J^udgment  affirmed. 


-AWFORD  et  al.  vs.  The  Mobile  and  Girard  Rail- 
road Company. 

[Crawford,  Justice,  being  diaqualified,  did  not  preside  in  this  case.] 

^y  the  act  of  1827,  making  provision  for  laying  off  a  town  in  the 
Reserve  on  the  Chattahoochee  river,  and  the  act  of  1828,  id- 
^^orporating  the  town  of  Colupabus,  a  dedication  of  the  common 
included  in  the  twelve  hundred  acres  so  laid  off  to  the  use  of  said 
was  made,  not  in  the  sense  of  common  of  pasture,  estovers,  etc., 
mt  in  the  higher  sense  of  a  common  appurtenant  to  the  town,  and 
'or  the  advancement  of  its  interests  as  a  town,  and  among  other 
%pterests,  its  commercial  prosperity. 

"^here  the  city  authorities  of  Columbus  gave  to  the  Mobile  and  Gi- 
'^ard  Railroad  a  certain  piece  of  ground  in  said  common  for  the 
purpose  of  a  depot  and  yard,  etc.,  necessary  for  its  change  of  termi- 
^lus  from  Girard,  in  Alabama,  to  Columbus,  in  Georgia,  on  its  in- 
^^tatibn  or  demand,  in  view  of  the  Columbus  subscription  of  stock 
therein,  and  where  the  franchise  to  move  into  Georgia  was  author- 
'^ed  by  an  act  of  the  general  assembly  of  Georgia  empowering  the 
Alabama  road  to  connect  with  the  Georgia  Southwestern  at  Colum- 
.  Ims,  such  use  of  the  common  by  the  city  authorities,  tending,  in 
thdr  judgment,  to  its  commercial  prosperity,  was  not  inconsistent 
urith  the  great  purpose  of  the  grant  of  the  common  to  the  town  for 
the  uses  for  which  it  was  dedicated,  and  such  buildings  as  are  ne- 
cessary for  the  depot  and  appurtenances  were  not  included  in  the 
restrictions  then  imposed  in  respect  to  houses,  buildings,  etc.,  in 
the  original  acts  of  dedication. 
^^     When,  by  the  act  of  1873  the  general  assembly  vested  title  in  the 
pUuntifiiB  to  the  common  for  the  use  and  benefit  of  the  city,  the  said 
plaintiffs  took  the  title  of  the  state  subject  to  such  legitimate  uses  of 
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the  common  as  the  city  had  previously  authorized,  and  among 


legitimate  uses  is  the  permission  or  grant  to  devote  part  thereof      ~~  to 
railroad  purposes  as  promotive  of  its  commercial  prosperity. 

4.  If  the  legal  title  had  not  been  put  in  any  persons  for  the  use  ^—  of 
the  city  before  the  act  of  1873,  the  Ifegal  title  then  gtan^r*^ 
inured  to  the  benefit  of  the  city,  the  beneficiary  of  the  origin  nal 
grant,  and  those  to  whom  the  use,  in  the  line  and  purpose  of  ^r-tbe 
original  grant  of  that  beneficial  interest,  had  been  granted  by  ^^rtbe 
city,  though  the  title  so  then  vested  restricted  the  uses  not  p  tc* 
viously  granted  to  other  purposes  defined  and  limited  in  that  act 

5.  But  ihe  legal  title,  or  at  least  the  right  to  manage  the  common         i(x 

the  interests  of  the  city,  was  certainly  in  the  mayor  and  council ^at 

least  until  the  will  of  the  general  assembly  thereon  was  indicat^^ed; 
and  such  right  to  manage  the  common,  as  well  as  the  legitin^v-^^ 
disposition  thereof  before  the  change  of  managers  by  the  ac^c=^  of 
1873,  it  was  not  the  intention  of  that  act  to  make  invaiid  and  K.  lie- 
gal  ;  but  its  true  intent  and  purpose  was  in  respect  to  the  conuVioA 
still  left  as  common  at  the  date  of  that  act« 

6.  That  act  being  in  accordance  with  the  will  of  the  city  authoriC-Ses. 
and  their  assent  for  the  city  being  had  thereto,  passed  the  titl^^  ^^ 
the  commissioners  as  to  all  the  common  not  theretofore  app^ 
priated  to  specific  purposes  by  the  city  authorities, 

7.  The  act  of  the  military  mayor  and  council,  ratified  by  the  consi 
tion  of  the  state  and  subsequent  recognitions  of  it  by  the  ms- 
and  council  duly  elected,  passed  the  right  of  the  property  sued 
into  the  Mobile  and  Girard  Railroad  Company. 

Municipal  Corporations.      Title.      Commons. 
Powers.     Railroads.     Columbus.     Before  Judge  WiL 
Muscogee  Superior  Court.     May  Term,  1881. 

Crawford  et  aL^  commissioners  of  commons  of  the  ^^  ^^ 
of  Columbus,  under  the  act  of  1873,  brought  ejectnB- 
against  the  Mobile  and  Girard  Railroad  Company  to  recc^ 
the  following  land :     "  A  part  of  the  comAnons,  east  o€ 
city  of  Columbus,  commencing  on  the  extension  of 
street,  of  said  city,  at  the  northeast  comer  of  the 
occupied  by  the   Southwestern  Railroad  Company^ 
running  east  on  the  extension  of  Bryan  street  six  hund*^ 
feet,  thence  south  twelve   hundred  and  eighty-one    ^^" 
eight-twelfths  feet,  thence  west  six  hundred  feet,  thcxice 
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orth  twelve  hundred  and  eighty-one  and  eight-twelfths 
eet  to  beginning  point.*' 

In  addition  to  the  general  issue,  defendant  filed  a  plea 
;tating  the  following  facts : 

First.  That  by  an  act  of  the  general  assembly,  ap- 
roved  December  24th,  1827,  and  another  approved  De- 
ember  19th,  1828,  the  land  sued  for  was  dedicated  to  the 
own  or  city,  and  the  title  thereto  was  vested  in  the  muni* 
lipal  authorities,  for  the  benefit  of  the  public. 

Second.  That  by  an  act  of  the  general  assembly,  ap- 
roved  December  21st,  1857,  !^^^  authorities  of  the  Mus- 
ogee  Railroad  and  the  Mobile  and  Girard  Railroad  were 
uthorized  to  connect  their  tracks  by  extending  them 
hrough  the  streets  and  commons  of  the  city  of  Colum* 

us,  with  such  side-tracks,  turnouts  and  sheds  as  might  be 

^3iecessary;  and  that  under  this  act  the  mayor  and  coun- 

<^il,  on  the  8th  of  March,  1858,  did  give  the   consent  of 

^he  people   to  the  connection ;  and  that  afterwards  the 

nnayor  and  council,  by  several  ordineinces,  granted  to  the 

Mobile  and  Girard  Railroad  the  premises  and  land  claimed, 

upon  which  to  erect  side-tracks,  turnouts  and  sheds,  upon 

condition  that  said  railroad  should  not  charge  storage  on 

any  goods  received  or  deposited,  and  their  property  should 

always   be  subject  to  assessment  and  taxation  as   other 

property  in  the  city ;  and  that   defendant   accepted  the 

terms,  and  its  property  has  been  assessed  for  taxes  every 

year  since,  although  exempt  under  the  act  of  1873;  and 

that  it  has  paid  $3,000.00  taxes  to  the  city  not  required 

by  law. 

Third  .That  defendant  accepted  the  grant  of  the  city 
of  February  ist,  1869.  and  on  that  day  took  possessicn  of 
the  land,  and  has  held  it  adversely  ever  since ;  and  that  the 
value  of  the  land  is  not  more  than  $3,000.00,  and  at  the 
time  of  the  grant  not  more  than  $1,000.00. 

Fourth.  That  all  the  title  the  plaintiffs  have  is  derived 
from  the  act  of  the  legislature,  approved  February  i8th, 
1873  *  ^^^^  s^i^  ^c^  ^^s  passed  at  the. instance  of  the  mayor 
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and  council  of  the  city  of  Columbus;  that  they  are  the 
beneficiaries  under  said  trust ;  and  they  having  heretofore 
granted  their  interest  to  the  defendant,  that  defendant  is 
entitled  to  the  possession  thereof ;  and  the  plaintifTs,  as 
trustees  of  their  grant,  are  estopped  from  disturbing  its 
possession;  that  if  they  are  not  so  estopped,  then  the 
plaintiffs  can  only  recover  by  paying  to  the  defendant  the 
amount  it  has  heretofore  paid  to  the  city  in  taxes. 

On  the  trial  the  evidence  disclosed,  in  brief,  the  follow- 
ing facts:  The  city  of  Columbus  was  originally  laid  out 
in  accordance  with  the  acts  of  1S27  and  1828,  from  a  cer- 
tain tract  of  land  belonging  to  the  state  and  known  as  the 
"  Coweta  Reserve."  By  the  original  survey  the  town  was 
divided  into  blocks,  and  streets  were  laid  out  ;  but  on  the 
outskirts  of  the  town,  so  planned,  there  was  a  considers, 
ble  amount  of  land  not  divided  into  streets  and  lots,  but 
marked  on  the  map  as  "town  commons."  The  land  in 
dispute  formed  a  part  of  what  was  known  as  the  "  East 
Commons." 

In  185 1  the  following  agreement  was  made  between  the 
mayor  and  council  of  Columbus  and  the  defendant,  then 
the  Girard  Railroad: 

"The  mayor  and  council  agree  to  subscribe  to  the  capital  stock  of 
the  Girard  Railroad  Company  the  sum  of  $[  $0,000.00  in  corporation 
bonds,  bearing  interest  at  the  rate  of  7  per  cent. :  and  the  railroad  c 
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rd  Railroad  to  connect  their  roads  by  running  a  tra 
tracks  through  the  streets  and  commons  of  the  city 
1  iambus,   first   obtaining  the   consent    of    the  citize 
^^reof.     On  March  8th,  1858,  the  mayor  and  council 
lumbus  entered  into  the  following  agreement  with  tl 
ndant : 


<^T£  OF  Georgia-:— Muscogee  County. 

24  ERE  AS,  the  legislature  of  the  state  of  Georgia,  at  its  last  s< 
passed  an  act  authorizing  the  president  and  directors  of  the  Mt 
2  Railroad  Company  and  of  the  Mobile  and  Girard  Railroad  Coi 
'•^^'^  3r  and  of  the  Montgomery  and  West  Point  Railroad  Company  to  co 
J^^*^  ^heir  roads  by  running  a  track  or  tracks  of  their  said  roads  throu 
^^  ^^reets  and  commons  of  the  city  of  Columbus,  first  obtaining  t 


ent  of  the  citizens  of  Columbus ;  and,  whereas,  the  mayor  a 
c:ii  of  the  city  of  Columbus,  at  a  regular  meeting  on  the  1 5th  d 
^bruary,  1 858,  passed  the  following  : 
.       -^^^soived.  That  the  Muscogee  Railroad  Company  shall  have  perm 
^^*^    "to  connect  with  the  Opelika  Railroad.        *        ♦        ♦        ♦ 


m  '^^^  it  further  resolved.  That  permission  is  hereby  given  to  I 
'^^^ogec  Railroad  Company  to  build  a  bridge  across  the  river,  and 
through  Thomas  street  and  through  the  east  commons,  and  co 
with  the  Mobile  and  Girard  Railroad  at  any  convenient  poir 
\  said  company  shall  establish  on  or  near  Broad  street,  at  sor 
J*  ^^*^*^^  to  be  designated  by  council,  a  permanent  passenger  depot ;  a 
^  ^^Wcr,  that  the  construction  of  the  bridge,  depot,  and  all  other  c 
1^  *^^«s  necessary  to  its  connection,  are  not  borne,  or  any  part  there* 
^  .  ^^c  city ;  and  provided  further,  that  said  company  shall  not  crc 
j^  *^  streets  and  commons  at  a  rate  of  speed  exceeding  four  miles  p 
^^  ^*"  ;  and  that  an  election  be  held,  in  which  shall  be  submitted  t 
^^tion  of  connection  on  the  basis  of  the  report  of  the  committee.' 
vid  whereas,  in  pursuance  of  said  resolution,  an  election  was  he 
e  court  house  in  the  city  of  Columbus,  on  February  27th,  18 « 
^T^ ,  '^^Wch  the  question  of  •  connection '  and  '  no  connection '  was  su 
j^  ^^^«d  to  the  people,  and  a  majority  having  voted  for  •  connectio 
^  ^^''.  it  is  agreed  between  mayor  and  council  of  the  city  of  Columbi 
esenting  the  citizens  of  said  city,  and  the  Mbbile  and  Girard  Ra 
Company  ♦♦♦♦♦♦ 

^y^  '^^nd  the  said  mayor  and  council  of  the  city  of  Columbus,  by  the  a 
^^ty  of  the  act  of  the  legislature,  and  the  will  of  the  people  express 
aforesaid,  doth  give,  grant  and  convey  to  the  Muscogee  Railro 
^^^pany.  and  to  the  Mobile  and  Girard  Railroad  Company,  the  rig! 
and  authority  to  connect  their  said  roads,  to*wit : 
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The  said  companies,  or  either  of  thenip  shall  construct  a  perman 
bridge  across  the  Chattahoochee  river,  so  that  the  abutment  of  ss 
shall  be  on  Thomas  street,  and  shall  lay  down  and  use  a  single  tract 
Thomas  street,  through  said  city,  to  the  east  commons  *  * 
And  said  company  shall  have  the  privilege  of  running  said  raih 
from  the  east  end  of  Thomas  street,  through  the  east  commons,  to 
depot  now  erected,  or  tu  any  depot  which  may  hereafter  be  erect< 
the  grounds  of  the  Muscogee  Railroad  Company ;  and  also  to  com 
by  any  other  track  with  said  Muscogee  Railroad,  through  said  commi^^-ons, 
at  any  point  east  of  the  city,  when  the  convenience  of  said  compa^^r^i^s 
may  require  the  same  to  be  done  »  »  »  ♦ 

It  is  further  agreed  and  understood  that  the  said  Muscogee  Raili    — J'oad 
Company  and  Mobile  and  Girard  Railroad  Company  shall  make 
connection  of  their  said  roads,  or  permit  the  same  to  be  done,  in 
other  place,  way  or  manner  than  is  herein  authorized  and  provided 

On  May  25th,  1868,  the  mayor  and  council  were         dis- 
placed by  military  order,  and  others  appointed  in  t^Bieir 

stead  ;  William  Mills,  captain  i6th  United  States  infai ^tIy 

being  appointed  mayor.     On  July  27th  following,  Jr**3ills 
retired  and  requested  Mott,  a  member  of  this  appoii — ^ted 
council,  to  act  as  mayor.     On  February  ist,  i869,       this 
council,  on  petition  of  W.  M.  Wadley,  president  of       the 
Mobile  and  Girard  Railroad  Company,  for  the  privilege  ^  of 
locating  a  depot  on  the  east  commons  of  the  city,  adof^t^ 
the  following  resolution  : 

** Resolved,  That  so  much  of  the  east  commons  be  and  is  h^'^^T 
granted  to  the  Mobile  and  Girard  Railroad  Company,  for  the  sole   P*^^* 
pose  of  erecting  thereon  a  depot  and  the  necessary  buildings  afP^' 
taining  thereto,  as  is  situated  inraiediately  east  of  the  present  dl^P^ 
grounds  of  the  Southwestern  railroad  [here  follows  a  description^  p^ 
the  land  sued  for] ;    the  said  ground  to  be  held  and  used  by  said   ^^' 
road  company  for  no  other  purpose  than  a  railroad  depot,  othcr^'^^ 
to  revert  to  the  mayor  and  council  of  Columbus,  with  all  impr^^** 
ments  thereon.    The  said  company  shall  also  be  prohibited,  for^^^f' 
from  charging  storage  on  any  goods  received  or  deposited  at    t-tid 
depot.    1  he  property  of  said  company  shall,  also,  always  be  suM 
to  assessment  and  taxation  by  the  city,  as  other  property  in  the  city' 

Resolved,  further.  That  the  said  Mobile  and  Girard  Railroad  CZ^^' 
pany  shall  have  the  privilege  of  access  to  the  above  described  1^^  . 
ground  by  all  necessary  and  proper  tracks,  thereby  connecting         jf 
present  line  across  the  Southwestern  railroad  tra^  over  and  thro*^'' 
tht  east  commons  of  said  cil^  lo  ^d  pounds." 
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^/^Iso,  by  resolution»  March  ist,  1869,  the  same  coun 
nded  the  grant,  so  as  to  give  the  railroad  company  t 
i  'vrilege  of  egress  from  said  grounds,  over  the  commo 
he  depot  of  the  defendant  was  on  the  west  or  A 
side  of  the  Chattahoochee  river  until  1869.     In  tl 
£i.r  a  bridge  was  built  across  the  river,  the  connectic 
VYipleted  between  the  defendant's  road  and  the  Mus 
^   (now  Southwestern)  road,  and  the  defendant  arranj 
vse  a  portion  of  the  warehouse  of  the  Southwest* 
a><l.    Defendant  was  unable  to  build  a  depot  at  tl 
"^  * '^Ti  c  upon  the  land  granted  to  it.     In  1872  one  or  t 
11  houses  were  erected  by  the  defendant  upon  the  h 
ispute«  and  a  fence  built  around  them.  They  have  sii 
n  used  as  an  oil  shop  and  oil  house.     In  1873  defe 
built  a  fence  around  the  land  in  dispute,  but  it 
*  *^  ^2e  rotted  down  and  people  have  passed  across  this  h 
^Dver  other  portions  of  the  common.     Defendant 
^  ^  taxes  on  its  road,  bridge  and  track  regularly.     It 
^  ^  no  taxes  on  the  land. 

n  18K0  the  defendant  proposed  to  build  a  track  bran 

off  from  the  track  of  the  Southwestern  railroad  ; 

ning  into  the  land  in  dispute,  and  connecting  with 

^k  of  the  Western  railroad.     This  proposed  track  ' 

k  for  the  purpose  of  connecting  the  defendant's  road ; 

Southwestern  road,  as  that  connection  had  aire; 

n  made  on  the  west  side  of  the  Southwestern  railr 

,  while  the  land  in  dispute  and  the  proposed  ti 

^^ning  into  it  were  on  the  east  side  of  the  Southwesi 

"^  Iroad.    The  Southwestern  railroad  has  been  leased 

Central  railroad,  and  defendant's  road  is  under 

^<%e  general  management. 

In   1873  the  legislature,  with  the  assent  and    at 
^  stance  of  the  municipal  authorities,  passed  an  act 
^ing   a  board  of  commissioners   of   commons  for 
^*^y  of   Columbus,  and    the  plaintiffs  are  the   pai 
^l^pointcd  by  that  act,   or  their  successors.      A   c 
ittee  was  appointed  by  them  to  ascertain  by  what 
v  67—27 
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thority  certain  portions  of  the  commons  were  hel 
the  different  railroads,  what  amount  of  commons  was 
by  the  city  for  cemeteries,  and  by  what  authority 
whether  any  arrangements  could  be  made  with  the 
road  companies  to  change  their  depot  grounds.  A  r< 
was  made  by  this  committee,  setting  out  that  a  grant 
been  made  by  the  council  of  certain  land  in  1847  t< 
Muscogee,  now  the  Southwestern  Bailroad  Company 
the  purpose  of  locating  a  depot,  and  for  no  other  purp 
and  also  the  grant  to  defendant  above  stated,  in  1869 
the  land  in  dispute  is  used  as  contemplated,  it  will  pre 
the  opening  of  several  streets  which  have  been  laid 
by  the  commissioners  of  commons,  who  have  had  a  su 
made  of  the  commons,  including  this  land,  have  had  ave 
run  through  it,  and  have  sold  lots  north  and  south  c 
There  was  some  other  testimony,  which  is  not  mated 
an  understanding  of  the  points  decided. 

The  jury  found  for  the  defendant  and  judgment 
entered  accordingly.    Plaintiffs  excepted,  and  assignee 
following  among  other  errors : 

(i.)  Because  the  court    charged   as   follows:    "U 
the  act  laying  out  this  town,  what  was  known  as 
commons  was  dedicated  by  the  state  of  Georgia  tc 
city  of  Columbus  as  a  common  and  to  be  used  as  < 
mons,  and  the  title  to  that  property  then  went  from 
state  of  Georgia  to  the  city  of  Columbus,  or  its  autho 
The  only  right  that  the  state  reserved,  under  that  act, 
the  right  to  see  that  this  property  was  used  for  the 
poses  for  which  it  was  dedicated  ;  and  so  long  as  the 
of  Columbus  used  it  for  the  purposes  for  which  it  was 
icated,  the  state  of  Georgia  had  no  right  or  control 
it." 

(2.)  Because  the  court  charged  as  follows :  "  Then  I 
you,  that  the  act  of  1873,  which  is  relied  upon  by 
commissioners  as  their  title  in  this  case,  vested  no  titi 
them ;  for  the  reason,  that  the  title  which  the  stat 
Georgia  had  to  this  property,  had  been  previously  vef 

the  State  in  the  city  ol  Co\Mm\>M%y 
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(3-)  Because  the  court  charged  as  follows :  "Plaintiffs  in- 
sist further  in  this  case  that  the  city  of  Columbus  had  no 
"g^l^t  to  dispose  of  this  property,  except  by  act  of  the 
lc&isl3.t:urc.  That  I  tell  you  is  true.  They  had  no  right 
to  dispose  of  the  title  to  this  property,  except  by  act  of 
the  legislature,  for  any  purpose  that  was  inconsistent  with 
the  -piarposes  for  which  it  was  dedicated.  And  the  pur- 
poses Tor  which  it  was  dedicated  were  not  that  it  should 
remain  for  them  as  a  common,  or  as  a  pasturage  for  cattle; 
"^t  th^.t  it  should  be  used  by  the  city  of  Columbus  as  a 
connmc>n  until  it  became  necessary,  for  the  benefit  of  the 
city  o£  Columbus,  to  change  it  for  some  other  purpose. 
-^nd  lander  that  dedication,  the  city  of  Columbus  had  the 
"gnt:  t:o  use  it,  as  I  said  to  you,  for  any  purpose  not  incon- 
sistent with  the  purposes  for  which  it  was  dedicated.  For 
^^^cre,  if  they  saw  fit  to  dedicate,  to  suffer,  or  allow  any 
TK  ^^  *^  "^^^  as  a  cemetery,  they  had  a  right  to  do  it. 

,  ^^    "vvould  not  be  inconsistent  with  the  authority  under 
^*^    they  held  it.     And  suffering  a  portion  of  it  used  as 
,    ^^E>ital,  would  not  be  inconsistent  with  the  power  un- 
^^l^ich  they  held  it.     Suffering  a  portion  of  it  used  by 
tH  ^*^^^^d  company,  under  a  contract  with  that  company 
.,     .     ^tiey  would  build  depot  buildings  upon  it,  and  run 
*  **   "t  rains  into  this  city  for  the  benefit  of  this  city,  would 
,  .  ^^  inconsistent  with  the  rights,  with  the  powers  under 
J^'^H    they  held  it." 
cifr  because  the  court  refused  the  following  charge:  "The 

^1  ^  ^Ciuncil  of  Columbus,  known  by  its  corporate  name, 
"^^ayor  and  Council  of  the  City  of  Columbus,  is  but 
^£     ^^ture  of  the  law,  called  into  existence  for  the  purpose 
u   ^^'^^'^^stering  the  government  of  the  city  of  Columbus 
Y^   I  ^^  certain  laws  and  regulations.     It  has  no  power  to 
j^^  ^he  title  to  any  real  property,  except  such  as  may  be 
^^^sary  for  the  administration  of  the  city  government, 
^        ^ould  consequently  not  convey  the  title  to  any  prop- 
j^  it  was  not  authorized  to  hold." 
^50    Because  the  court  refused  the  following  charge: 
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'*  Under  the  law,  no  person  had  a  right  to  erect  a  building 
on  the  commons  belonging  to  the  city  of  Columbus.  And 
if  the  jury  believe  from  the  evidence,  that  the  land  in 
controversy  was  a  part  of  the  commons  as  originally  set 
apart,  and  a  grant  or  gift  was  made  by  the  municipal  au- 
thorities to  the  railroad  company,  for  the  purpose  of  erect- 
ing buildings  thereon,  then  said  gift  or  grant  was  invalid 
and  void,  and  the  railroad  company  took  no  title  by  the 
gift  or  grant." 

(6.)  Because  the  court  refused  the  following  charge : 
•*  Under  the  laws  of  this  state,  no  person  had  a  right  to 
erect  any  house  on  any  part  of  the  latid  kno^^n  as  the  com- 
mon, belonging  to  the  city  of  Columbus.  And  if  the  jury 
believe  from  the  evidence  that  the  city  council  of  Colum- 
bus granted  to  any  person  permission  to  erect  buildings 
thereon,  such  grant  was  invalid,  and  such  act  was  a  usur- 
pation of  authority,  and  the  grantee  thereunder  took  no 
title  thereby." 

(7.)  Because  the  court  refused  the  following  charge:  **  *^^ 
the  jury  believe  from  the  evidence  that  prior  to  1873  ^^ 
state  owned  the  land  in  controversy,  but  that  in  1873 1*^^ 
legislature  passed  an  act  vesting  the  title  of  the  land    ^^ 
trustees,  who  are  the  plaintiffs,  to  be  sold  for  the  purpcr 
of  extending  the  area  of  the  city,  and  that  the  land  h 
not  yet  been  sold,  the  trust  is  executory,  and  the  plainti^^^ 
are  entitled  to  recover  the  land  for  the  purpose  of  exec 
ting  the  trust ;  and  if  the  defendants  have  any  legal  ^^ 
equitable  claim  for  taxes  paid  in  consideration  of  a  gra^^ 
made  them  by  the  city  authorities,  of  said  land,  they 
follow  the  proceeds  of  the  sale  of  the  land,  and  be  reiiT 
bursed  for  the  amount  of  taxes  so  paid,  after  the  sale 
made."  «/ 

(8.)  Because  the  court  refused  the  following  charge :  " 
the  jury  believe  from  the  evidence,.that  in  1869  the  cit^^, 
council  of  Columbus,  hy  legal  enactment,  granted  to  tl^^^ 
Mobile  and  Girard  Railroad  Company  the  privilege  ofloc^^^^^^ 
ting  2L  depot  on  the  commons  or  vacant  land  cast  of  i^^^ 
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ity,  known  as  the  east  commons,  and  set  aside  the  same 
y  metes  and  bounds ;  and  that  no  such  use  was  made  by 
le  company  up  to  1873,  at  which  time  the  legislature  of 
rcorgia  passed  an  act,  that  became  a  law,  vesting  the  title 
f  the  commons  in  trustees,  to  be  sold  for  the  use  of  the 
ity ;  and  no  such  use  has  been  made  of  the  land  by  the 
diioad  company  before  the  commencement  of  this  suit, 
lien  the  plaintiffs  are  entitled  to  recover  the  land." 

(9.)  Because  the  court  rief  used  the  following  charge:  '^To 
nable  a  person  to  acquire  title  by  prescription  and  occu- 
pancy of  land  for  seven  years,  under  color  of  title,  it  is 
lecessary  that  the  occupancy  be  open  and  adverse.  It 
nust  be  continuous,  and  consistent  in  character  with  the 
mting  under  which  he  holds.*' 

(10.)  Because  the  court  refused  the  following  charge : 
'Possession  of  land  is  manifested,  among  other  ways,  by 
mclosure.  When  one  takes  possession  of  land,  and  man- 
fests  such  possession  by  enclosing  it,  and  does  not  live  on 
t,  or  exercise  acts  of  control  over  it  otherwise,  and  suffers 
md  permits  such  enclosure  to  decay  or  be  taken  away, 
md  does  not  renew  and  keep  up  the  enclosure  for  seven 
(Tears ;  then,  although  he  has  color  of  title,  it  is  not  such 
possession  as  will  enable  him  to  hold  it  under  a  claim  of 
prescription." 

W.  A.  Little,  for  plaintiffs  in  error. 

Peabody  &  Brannon  ;  Blandford  &  Garrard,  for 
defendant. 

Jackson,  Chief  Justice. 

This  is  an  action  of  ejectment  brought  by  the  commis- 
sioners of  commons  for  the  city  of  Columbus,  appointed 
md  empowered  to  control  the  said  commons  by  an  act  of 
the  general  assembly  of  1873,  ^^  recover  from  The  Mo- 
bile and  Girard  Railroad  Company  a  certain  parcel  of  land, 
lUeged  to  be  part  of  the  commons  and  to  be  illegally  held 
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by  that  company.  The  question  is,  are  the  plaintiffs  e^^ 
tied  to  recover,  or  in  other  words,  is  the  title  in  them,  ^ 
did  it  legally  pass  out  of  the  cily  of  Columbus  into  c:^^^ 
defendant  prior  to  the  act  of   1873? 

Title  was  vested  in  the  plaintiffs  to  the  commons  by  t^ 
act  of  1873,  and  thus  the  question  arises  whether  at  ths" 
date  such  title  to  the  portion  of  it  now  sued  for  was  1^ 
the  state  as  to  enable  the  legislature  to  grant  it  to  th  ^ 
commissioners ;  or  rather,  perhaps,  in  construing  the  act  c^^ 
1873  to  authorize  the  conclusion  that  the  legislature  intend 
ded  by  it  to  interfere  with  the  parcel  of  land  in  dispute? 

I.  To  elucidate  this  point,  it  is  necessary  to  examin^^ 
the  original  acts  by  which  the  site  of  the  city  of  Colum— - 
bus  was  provided  for,  and  the  act  incorporating  that  city"" 
as  the  town  of  Columbus.     Theseacts  were  passed  in  1827 
and  1828,  and  are  to  be-found  in  Dawson's  Compilation, 
pp.  470  and  474. 

It  seems  to  us  quite  clear,  from  a  fair  and  full  examina- 
tion of  these  statutes,  that  the  state  dedicated  to  the  use 
of  Columbus  the  land  set  apart  for  the  town,  including 
therein  the  entire  tract  of  twelve  hundred  acres,  the  por- 
tion left  as  commons  as  well  as  the  streets  laid  out  and 
the  lots  which  were  to  be  sold  and  conveyed,  as  therein 
enacted.  What  was  not  sold  was  made  a  common  for  the 
benefit  and   use  of  the  city  especially.     For  what  uses? 
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dearly  to  have  been  commercial.  The  title  of  the  act  of 
I  8^7  calls  the  future  town  a  trading  town.     It  is  entitled 

n  act  to  lay  out  a  trading  town,  and  to  dispose  of  all 
^^^  lands  reserved  for  the  use  of  the  state  near  the  Cow- 

fa.lls  on  the  Chattahoochee  river,  and  to  name  the 

c  body  of  the  act   is  equally  explicit  in  regard  to 

and  commerce  as  the  special  object  in  view  by  the 

S^ri^ral  assembly.     The  first  section  of  it  concludes  the 

question  and  excludes  all  doubt  in  regard  to  the  intention 

^*      tl^e  law-makers.     The  commissioners  appointed  to  se- 

^^^    the  site  and  lay  out  the  town,  are  to  have  special 

^fe^-rd  to  commerce  and  commercial  prosperity.     It  pro- 

'^^^s  for  the  appointment  of  five  commissioners,  to  "select 

.    ^    rinost  eligible  site,  and  cause  to  be  laid  out  and  dis- 

""^^^"tly  marked  on  the  reserve  aforesaid  a  town,  upon  such 

^^^     as  they  may  devise  and  approve,  having  special  re- 

j  ^_^  **^     to  the  future  commercial  prosperity  of  said  town  and 

^  — .  ^     Wealth  of  its  inhabitants.'*     So  prominent  in  the  view 

^  j^^       ^Vxc  legislators  is  the  future  commerce  of  the  town  that 

^  -  ,.^*^    object  is  coupled  with  and  put  on  a  par  with  the  in- 

nsable  and  overshadowing  necessity  of  a  regard  to 

Ixealth  of  the  inhabitants. 

>suredly  no  argument  is  necessary  to  show  that  rail- 

&  are  an  important  element  in  facilitating  trade,  and 

W  cse  times  are  essential  to  commercial  prosperity. 

d  J  ,.Z*"^^^  tJ^c  ^^^^  ^^  these  acts  public  attention  was  being 

ted,  by  the  few  who  ever  move  in  advance  of  the 

army  of  civilization,  to  railroads,  and  in  ten  years 

**^after  the  South  Carolina  railroad  was  built,  and  the 

>*gia  Railroad  was  pushing  toward  Camak  and  War- 

•^:>n,  and  surveyed  and  mapped  to  Athens  and  Madi- 

So  that  it  may  be  that  these  commercial  highways 

^   in  the  eye  of   the  draftsman  of  the  act  when  he 

*>ed  it,  and  of  those  who  passed  it.     Whether  that  be 

not,  the  future  commercial  interests  of  the  embryo 

were  before  them  prominently,  and  any  use  of  the 
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common  to  advance  these  interests  is  in  the  direct  line  of" 
the  grant  and  the  dedication. 

The  act  of  1828,  which  incorporated  the  town  thus  laid 
out  by  the  act  of  18^7  does  contain  restrictions  on  the 
powers  of  the  city  in  regard  to  the  common,  and  does 
prohibit  the  erection  of  buildings  thereon  ;  but  these  pro- 
hibitions were  designed,  we  think,  to  guard  against  leave 
to  put  up  temporary  buildings  under  leases,  and  certainly 
not  to  prohibit  a  grant  of  the  right-of-way  over  the  com- 
mon— of  the  right  to  connect  railways  thereon,  and  to  con- 
struct  the  depot  and  other  buildings  essential  to  such  con- 
nection, and  conducive  to  the  commercial  prosperity  of 
the  city.  The  plan  of  the  town,  as  laid  out  by  the  com- 
missioners under  the  act  of  1827,  was  not  to  be  materially 
altered,  and  the  streets  and  square  for  the  court-house  of 
the  county  of  Muscogee,  and  other  common,  were  not  to 
be  encroached  upon  by  the  erection  of  buildings  or  other- 
.wise;  but  the  common  was  still  subject,  we  think,  to  ihe 
great  use  for  which  it  was  first  dedicated,  to-wit :  the  use 
of  a  trading  town,  and  the  use  in  such  way  as  to  advance 
its  commercial  prosperity.  See  Dawson's  Comp.,  p.  475  ; 
sections  3,  4.  S,  6  of  act  of  incorporation. 

2.  We  therefore  conclude  that  the  city  authorities  of 
Columbus  could  use  the  common  for  railroad  purposes, 
because  such  use  is  in  the  direct  line  of  the  original  grant. 
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•c3.  That  act  is,  ''  That  the  presidents  and  directors  ol 
^3-icl  roads  shall  have  the  power  of  connecting  their  said 
roa.cJs  by  extending  them  through  the  city  commons  and 
^^■"^ets  of  Columbus,  with  such  side-tracks,  turn-outs  and 
sri^ds  as  may  be  necessary  for  the  convenience  of  freights 
*x^cl  passengers:  Pravided.they  fiist  obtain  the  consent  ol 
"^  people  of  the  city  of  Columbus,  upon  such  terms  as 
^^^-y  be  agreed  on  and  shall  be  satisfactory  to  them." 

s  consent  of  the  people  through  the  city  authorities 
had,  the  land  in  dispute  given  for  the  purposes  of  the 
.  ^^»    a.iid  even  if  the  authorities  had  been  before  restricted 
jj^    ^'the  use  of  the  common,  so  as  not  to  permit  railway 
'^^l^ings  to  be  erected  thereon,  and  if  the  argument  in 
^*^-rd  to  the  original  object  and  use  of  the  common  be 
^^^^^nable,  it  would  seem  that  this  act  of  the  general  as 
**^  Vly,  and  of  the  city  under  its  grant  of  authority,  would 
^.^^    *^^lude  the  case  against  the  plaintiffs.     If  the  title  re- 
j^   ^^"*^ed  in  the  state,  by  this  act  the  city's  consent  passed 
^j.^^    ^^ut  into  the  railway  companies.     Title  was  vested  in 
3^^^^^^^^  by  the  holder  of  the  legal  fee,  if  it  was  in  the  state, 
,^,^^  ,j_^^^    by  the  usee,  if  only  that  interest  was  in  the  city,  and 
i^  '^^3''  it  is  not  a  perfect  title,  we  are  at  a  loss  to  see.     Surely 
j.^^^^^  unnecessary  to  show  that  this  right  to  connect  the 
^s  and  to  have  '^such  side-tracks,  turnouts  and  sheds  as 
be  necessary  for  the  convenience  of  freights  and  pas- 
sers/'  includes  houses,  roofed    and    protected   from 
^^tber,  depots  of  the  usual  sort,  and  the  yards  adjacent 
t  ^^  ^   convenient  for  passengers  and  freight,  and  to  show 
1^^^^^  the  extent  of  ground  necessary  for  such  objects  is 
to  the  terms  to  be  agreed  on  by  the  city  and  the  rail- 
companies  expressly  alluded  to  and  authorized  by  the 
Vise  above  cited. 
J  ^  -^  -     What,  then,  is  the  scope  and  effect  of  the  act  of  1873? 
^       ^^ssed  the  title  of  the  state  to  the  common,  which  had 
t>een  before  that  act  disposed  of  by  authority  of  the 
of  1827  for  the  advancement  of  commerce,  and  the 
^>f  3iat  December,  1857,  authorizing  the  connection  ol 
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the  roads,  and  all  other  uses  to  which  the  common  lia-d 
been  previously  put,  if  in  accordance  with  the  purpose  of 
the  grant,  such  as  hospitals  for  health,  cemetery  for  buiria.1 
purposes,  water-works,  and  everything  promotive  of  t:ln« 
health  and  commercial  prosperity  of  the  town. 

The  title  to  that  part  of  the  common  undisposed  of  is 
vested  in  the  plaint  ff?,  but  that  disposed  of  for  other  legfit- 
imate  objects,  is  where  that  legal  disposition  has  put  it* 
In  this  case,  in  respect  to  this  land  here  in  dispute,  a  prior 
legal  disposition  of  it  had  put  the  title  in  the  defenda^nt:, 
and  there  it  abides. 

4.  But  even  if  the  legal  title  had  never  been  in  any  p<^r- 
son  for  these  uses  of  the  city  prior  to  the  act  of  1873,    i^ 
was  then  put  in  these  commissioners  for  the  use  of   t^lcx^ 
city,  and  when  it  got  in  them  for  the  use  of  the  city,  3.ncl 
the  city,  the  usee,  has  used  it  for  beneficial  and  legal  pur- 
poses, shall  the  mere  legal  holder  dispossess  those  \*rlio 
held  under  the  usee  for  legitimate  uses  at  the  time  tli«y 
acquired  their  right  ?     Even  though  the  iact  of  1873  ttio"^ 
after  restricted  the  uses,  and  excluded  this  use  now  ufid^'' 
consideration  so  far  as  future  acts  are  concerned,  still*  ^ 
to  past  transactions,  it  would  seem  inequitable  to  v/ip^ 
them  out  by  a  sweep  of  the  legislative  pen,  doubt fu' 
whether  it  was  so  intended,  to  say  the  least,  and  trench- 
ing on  vested  rights  if  so  intended.     The  legal  principle 
would  be  applicable  that  he  who  conveys,  having  no  title, 

if  afterward  he  acquire  it,  shall  not  use  the  after  acq*-^** 
sition  to  the  destruction  of  his  former  deed,  but  the  nef^-^^y 
acquired  title  will  inure  to  the  purchaser  and  perfect  wl»  ^^ 
was  lame.     As  this  recovery  would  be  for  the  city,  as  t^^^ 
real  interest  is  in  the  city,  and  these  commissioners  m^  '^ 
mere  stakeholders  for  it,  the  newly  acquired  title  for  (^^^ 
city's  benefit  cannot  be  used  to  destroy,  what  she  befo^  ^ 
permitted  and  received  value  for,  or  put  other  people     ^^ 
expense  about. 

5.  It  is  clear,  however  that  may  be,  that  the  mana^^^' 
ment,  the  control  of  the  common  was  in  the  city  authc:^''* 
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ities,  the  usual  city  aulhorities,  the  mayor  and  council, 

**ntij  the  change  made  by  the  act  of  1873.     And  their  acts 

'^verc  legal,  at  least  until  the  will  of  the  legislature  was 

^^^pressed ;  and  that  will  never  has  been  expressed  contrary 

^^   this  use  of  the  common  or  this  part  of  it.     Because 

^'^^  true  intent  and  meaning  of  that  act  is  to  vest  title  to 

^'^^  common  which  was  then  common,  and  not  to  parts  of 

\^   ^"^o  longer  common,  but  parted  with  to  promote  that 

^'^^^r^st  for  which  the  very  town  and  common  were  crea- 

^^^  a.nd  dedicated. 

^-     Even  if  the  title  had  been  in  other  city  authorities 

^^   th^  common,  still  common  in  1873,  the  legislature,  it 

^^Id  seem,  would  have  the  right  to  vest  it  in  these  com- 

*^^ioners ;  and  this  would  certainly  be  so,  if  done  at  the 

^^^ncc  and  with  the  consent  of  the  mayor  and  council, 

'^'^icrHwashad. 

"^-     In  regard  to  the  military  mayor  and  council,  it. is 

^^^gh  to  say  that  their  act  seems  to  have  been  ratified 

J         ^'Crcjuiesced  in  by  the  subsequent  action  or  silence  of 

g   ^^^lly  and  peacefully  elected  officers  of  the  city,  and  con- 

^^^d  by  the  constitution  of  the  state  of  1868. 
t^^^     T^^  do  not  sec,  therefore,  force  in  that  objection  to  de- 


^^  t:he  defendant.     It  is  true,  that  a  narrow  construction 

^^^  "^ he  constitution  of  1868,  Code,  §§5 151,  5152,  might  not 

t  ^.^  ^»^d  its  shield  over  this  particular  act  done  subsequently 

1^^  ^Oc  adoption  of  that  instrument;  but  the  council  had 


'  ^    appointed  before,  and  the  act  of  appointment  is  the 

**^    matter  complained,  of.     They  remained  in  office, 

1^  j^^    ^""Vbody  acquiescing,  until  the  next  regular  election,  and 

Spirit  and  effect  of  the  two  paragraphs  cited  is  to  make 

***  action,  until  they  were  superseded  by  a  regularly 

^  -t  ^d  council,  valid  and  legal.     These  provisions  therein, 

^^      ^Ixc  language  of  that  constitution  itself,  "shall  be  con- 

^    ^^<|  as  acts  of  peace  and  to  prevent  injustice."     See 

^^^^  §5152  above  cited. 

"•^  f     this  act,  because  done  after  the  adoption  of  that  con- 

^^tiion  be  invalid,  then  all  other  acts  done  during  the 
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same  time — from  the  adoption  of  that  constitution   unti    -■ 
the  next  council  was  elected — would  also  be  invalid,  an<Z 
anything  rather  than  peace  and  the  prevention  of  injustice 
would   result.      Law  suits  and   the  overthrow  of  other 
rights  and  titles  would  follow,  and  the  great   purpose  of 
the  provisions  would  be  annulled  in  many  instances. 

There  are  other  minor  points  made  in  the  record,  but 
none  of  them  controlling,  and  it  is  deemed  unnecessary 
to  pass  upon  them.  They  go  to  the  admission  and  re- 
jecting of  testimony  mainly,  and  whether  admitted  or  re- 
jected, the  result  would  be  the  same. 

The  conclusion  we  reach  is  thai  the  title  to  the  com- 
mon, which  was  common  in  1S73,  is  in  the  plaintiffs  ;  but 
that  this  piece  of  ground  sued  for  was  not  then  common 
in  the  sense  of  the  act  of  1873,  but  had  become  the  prop- 
erty of  the  defendant,  and  cannot  be  recovered.  The 
judgment  is  therefore  right  and  must  be  affirmed. 

Judgment  afHrmed. 

Cited  for  plaintiff  in  error:  2  Dill,  on  Mun.  Corp.,  395, 
499,496,524;  Daws.  Comp  ,  470,  474  ;  Actsof  1831,236; 
Acts  of  1834,  21;  Actsof  1835,  55;  Actsof  1836,  143; 
Acts  of  1837,  S3;  Acts  of  1840, — ;  of  1873,  127;  9  Ga., 
517;  17/A.,  60;  45 /<*.,  608;  33 /i.,  601;  30 /*.,  507;  4  Pet., 
32;  Il/*.,42C^  14  Barb.,  511;   1  Miss.,  379;  4  Cal.,  1 14;   2 
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^2186-7;  Story  Ag.,  210-11;  4  How.,  554;  Hill  on  Trusts, 
'59»  535*.  >  Whart.  R.,468;  2  Watts,  25;  16  Pa., 94;  7  Tex., 
Joo;  7  Ind.,  38;  13  Minn.,  13. 

For  defendant:  Daws.  Comp.,  470,474;  6  Pet.,  436,  502; 

10  Pet.,  713;  12  Ga,,  252;  45  /*.,  342,  602;  3  Kent.,  563; 

^ode,  §2684;  20  Ga.^  467;  Daws.  Comp.,  244, 258,  260,  261, 

62,  265,  267,  269,  246,  253,  263,  266,  268,  272;  Prince's 

.,  549,  560,  561,  563;  I  Ire.  Law,  196,  197,  198;  Act  of 

^*37.  53;  Act  of  1840,   187;  33  Ga.,  601;  59/*.,  476;  50 

^-»45n  5'  Ill.»266;  36,Iowa,357;4MetcaIf,  564;  i  Whart., 

S\  30  Iowa,  94;  2Smith*sLead.  Cas.,  172;  2  Harris  (Pa.), 

Acts  of    1857;  17  N.  Y.,  124:  57  Ga,.    114;  Codt, 

/51-2;  57  Ga.^  370;  Code,  §2306;  54  Ga,,  231;  62  /*., 
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lere  a  husband  arriving  in  Savannah,  in  this  state,  abandons  his 
'lfe»  a  bill  by  her  for  alimony  will  lie  against  him  if  found  and 
twed  in  the  county  of  Chatham,  and  the  chancellor,  thus  having 
*3  ^^  Tisdiction  of  the  case  for  permanent  alimony,  may  grant  temporary 
'llmony  a&in  cases  of  petitions  for  divorce. 
."^esUons  of  continuance  of  the  trial  of  applications  for  such  tem* 
alimony  are  in  the  discretion  af  the  chancellor,  and  that  dis* 
'edon  was  not  abused  in  this  case. 
"lie  sum  allowed  for  counsel  fees  and  support  pendente  lite  are  de* 
on  the  circumstances  of  the  parties  and  facts  of  the  case ; 
"^d  whilst  it  is  the  better  practice  to  specify  the  time  for  which  the 
of  supplies  is  decreed,  it  is  no  error  not  to  do  so,  if  the  sum 
not  exorbitant  or  oppressive.     It  is  much  in  the  discretion  of 
le  cbaDcellor  to  fix  fees  and  the  amount  needed  for  support,  and 
discretion  Is  not  abused  in  this  case. 


limony.     Husband  and  Wife.    Jurisdiction.     Contin* 
cc.     Before   Judge     Tomkins.     Chatham    Superior 
X^rt.     December  Term,  1881. 


"^     -**flrs,  Annie  Louise  Campbell,  on  behalf  of  herself  and 
^^"^  childy  five  years  of  age,  filed  her  bill  in  Chatham  su- 
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perior  court  against  her  husband,  William  Campbell,  to 
recover  permanent  alimony.  She  also  applied  for  tempo- 
rary alimony  pending  the  case  for  permanent  alimony- 
The  bill  and  the  testimony  introduced  by  her  in  support 
of  the  application  for  temporary  alimony  made,  in  brief, 
the  following  case : 

She  was  married  to  Campbell  in  1875,  ^"d  they  lived 
together  in  New  York  until  December  loth,  1881. 
about  a  year  previous  to  the  filing  of  the  bill,  they 
been  on  unpleasant  terms.  She  had  been  in  delic 
health,  and  was  advised  by  her  physician  to  visit  a  warmer 
climate.  Campbell  had  committed  frequent  acts  of  iri  fi- 
delity, and  had  been  most  cruel  and  unkind  in  his  tn 
ment  of  her.  On  December  loth,  1 88 1 ,  they  left  New  Y 
for  Florida.  During  the  passage  on  the  steamer  his  con- 
duct toward  her  was  very  unkind  and  harsh.  On  th^*'^ 
arrival  at  Savannah,  Georgia,  he  deserted  her  on  boaf" 
the  steamer,  concealed  himself  in  the  city,  and  endeavor^^ 
to  take  the  north-bound  train  and  return  to  New  Yo 
leaving  her  and  her  child  without  money  to  shift  for  the 
selves.  She  made  every  effort  to  find  him  in  the  city,  bi-*^ 
without  avail,  and  with  her  child  and  maid  stopped  at  ^ 
hotel.  Her  husband,  in  the  meantime,  went  toanotl*^*' 
hotel  in  the  city  and  remained  there  without  registerir» 
Acting  under  legal  advice,  she  swore  out  a  warrant  agairft 
him  for  abandoning  the  child,  and  he  was  arrested  just 
he  boarded  the  train  to  leave.  She  afterwards  lean) 
that  he  had  previously  stated  his  intention  to  desert  h 
He  is  worth  about  five  hundred  thousand  dollars.  Aft 
being  deserted,  she  determined  to  reside  in  Savannah. 

Defendant  filed  a  plea  to  the  jurisdiction,  and  also  d 
murrcd  to  the  bill.     The  plea  and  demurrer  were  ov 
ruled.      He    moved  for  a  continuance,  alleging  that 
had  been  unable  to  prepare  his  case  on  account  of  havi 
been  under  arrest,  and  because  his  counsel  had  been  abse 
and  occupied  in  other  trials.     The  motion  was  overrul 

Defendant's  answer  and  the  testimony  introduced 
him  made,  in  brief,  the  io\\o\v\tv^c^^\ 
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E>efendant  was  not  guilty  of  any  infidelity  or  improper 

<^onciuct  of  any  sort  towards  his  wife.     On  the  contrary, 

the   plaintiff  treated  him  with  great  unkindness — snubbing 

'^^''1^    in  public,  refusing  to    speak  to  him  at  times,  and 

^^tht:frwise  ill-using  him.     This   misconduct   on  her  part 

■^^^^rne  so  bad  on  the  steamer  between  New  York  and  Sa- 

'^^ririah,  that  he  determined  not  to  go  on  to  Florida,  but 

^^    ^"cturn  to  New  York.     His  original  intention  had  been 

^-^   Accompany  his  wife  to  her  destination  in  Florida  and 

^^*^  return  at  once  to  New  York,  but  after  the  occurrences 

^^    "tile  steamer,  he  determined  to  return  from   Savannah, 

^void  further  annoyance  from  such  scenes  in  traveling. 

*    denied  most  positively  any  desertion  or  intent  to  de- 

liis  wife,  and  asserted  that  he  had  amply  supplied  her 

-.     *  ^Ix  money,  had  always  paid  her  board  bills,  and  had  in- 

^P'^'^ed  the  proprietor  of  the  hotel  at  which  she  stopped 

'^^^     he  would   pay  the   board    bill  due  him.     He  still 

.^••^iried  his  marital  rights  in  respect  to  his  wife,  and  de- 

^^   that  he  had  permanently  deserted  or  abandoned  her, 

^^lat  he  had  concealed  himself  in  Savannah. 

c  evidence  as  to  the  conduct  of  the  parties  towards 
other  was  very  conflicting.     Testimony  was  also  in- 
^Uced  as  to  counsel  fees,  which  it  is  not  necessary  to 
Out  here. 
^  — e  judge  passed  an  order  requiring  defendant  to   pay 

»^  F^laintifif  five  hundred  dollars  on  account  of  temporary 
^       '^ony,  and  to  pay  into  court  five  hundred  dollars  more, 
"^  held  subject  to  the  order  of  the  court  for  complain- 


-^  "'^^s   further  support.     Also,  that   defendant  pay  to  com- 
r_  ^*^ant*s  attorneys  five  hundred  dollars  on  account  of 
with  leave  to  them  to  move  for  further  fees  dur- 


*^   the  progress  of  the  case.     To  this  judgment  defendant 
^pted. 

A.RRARD  &  Meldrim,  for  plaintiffs  in  error. 
*  P.  &  £•  B.  Adams,  for  defendant. 
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Jackson,  Chief  Justice. 

The  main  position  on  which  the  able  counsel  for  plain- 
tiff in  error  rested  his  case,  is  the  want  of  jurisdiction  in 
the  superior  court  of  Chatham  county.  Of  course  if  the 
court  had  no  jurisdiction,  the  cornerstone  of  the  entire 
proceeding  sinks  into  nothing,  and  all  built  upon  it  falls 
with  it.     Had  the  chancellor  jurisdiction  ? 

The  case  made  here  is  an  application  for  temporary 
alimony,  growing  out  of  a  bill  filed  for  permanent  alimonyi 
and  if  the  bill  for  permanent  alimony  did  not  lie  for  want 
of  jurisdiction  to  render  a  decree  thereon,  the  sap  that 
passes  from  this  trunk  fnto  the  branch  gives  no  vitality  to 
the  trunk  itself,  and  of  course  can  impart  none  to  the 
branch. 

The  husband  and  wife  came  to  Savannah  en  route  to 
Jacksonville,  Florida,  and  there  the  trouble  between  thc^ft 
originated  or  culminated,  and  she  was  abandoned  by  hir^« 
without  fault,  as  she  alleges  and  swears  on  her  part,  ar^^ 
without  adequate  means  of  support.     Thus  she  was  1^  ^ 
and  compelled  to  make  Savannah  her  temporary  hon^  ^* 
and  as  her  husband  was  not  a  citizen  of  Georgia,  reside^^ 
in  any  county  of  this  State,  no  court  in  this  State  had  f     ^' 
risdiction  to  hear  and  determine  any  cause  by  anyboc:^y 
against  him,  unless  the  defendant  could  be  caught  ar*^^ 
served  therein.     But  as  he  was  a  non-resident,  travellitr    ^i 
through  the  state,  any  court  of  any  county  therein  whi^^ 
could  serve  its  process  on  him  acquired  jurisdiction  of  \^^^^ 
person.     Of  the  subject  matter,  of  the  question  of  su  ^ 
port — of  permanent  alimony,  and  growing  out  of  it,   -^ 
temporary  alimony — the  judge  of  the   superior  cou 
sitting  as  chancellor,  has  the  jurisdiction.     Whilst 
porary  alimony,  it  is  true,  is  but  a  branch  of  the  great 
suit   for  permanent   alimony,  yet,  in  cases  like  this 
bar  it  is  an  essential  branch.     Indeed,  in  all  cases  whe? 
the  wife  is  destitute  of  means  to  support  herself 
maintain    her   suit,  the  temporary  alimony  is  of 
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very  essence  of  the  whole  suit,  and  unless  it  be  granted, 

the    rot  in  the  branch,  like  the  blight  on   the   limb  of 

the    pear-tree,  will   communicate   immediate  decay  and 

death   to  the  entire  case.     The  party  must  herself  live 

that  her  suit  may  live,  and  she  must  have  adequate  coun- 

^^1    a.s  well,  that  the  suit  may  live.     Money  is  the  very 

sinew  and  muscle  of  the  whole  body  of  her  case,  and  de- 

®^*"teci  and  destitute,  forsaken  among  strangers  by  her 

'^^shand,  if  he  be  not  compelled  to  furnish  it,  where  shall 

she  get  it  to  sustain  her  own  life  and  the  life  of  her  case? 

^od^^  §3080;    supplement  to  Code,  §§6i8,  648;   Code, 

§§'737,  I744»  I745f  1746,  I747;  18  Ga,,  690.     The  case  in 

the     ig  (^^^  ig   that    of  Murphy  vs.  Winter  &   Co.^  and 

^^cides  that  "a  citicen  of  another  state,  who  is  merely 

P^^^ing  through  this,  resides  as  he  passes,  wherever  he 

^^   *       and  the  constitution  declares  that  "equity  cases 

^ll    be  tried  in  a  county  where  a  defendant  resides, 

^^•*Ost  whom  substantial  relief  is  prayed,"     Art.  6,  Sec. 

»    I^ar,  3,  Sup.  to  Code,  §648.     The  most  substantial  relief 

*^  ^-Sinable  is  prayed  against  this  defendant ;  he  is  a  citizen 

^'lother  state ;  he  was  merely  passing  through  this  state 

•         ^    through  Savannah,  in  the  county  of  Chatham,  when 

.  ^^as  served,  and  the  court  of  equity  thereby  acquired 

'"■^ciiction  over  his  person,  and  had  it  of  the  subject  mat- 

^^  *"»   to-wit :  the  permanent  alimony  and  the  temporary  ali- 

^^j^^^  jr  needful  tp  enable  the  suitor  to  get  her  decree  for 

^t:  permanent  support. 

,^^0  that,  without  reference  to  the  authorities  cited  else- 
*^^re  by  the  learned  counsel  on  both  sides,  our  own 


^tutes,  fundamental  and  ancillary,  and  the  judgment  of 

.        **  Own  highest  court,  unanimously  rendered  and  equiva- 

^^^   te  a  statute  until  reviewed  and  reversed,  settle  the 

**^t  at  issue  beyond  controversy. 

*     -^nd  it  ought  to  be  the  law.     The  nature  of  the  claim, 

m     *^  he  a  moneyed  claim,  is  immaterial.     Whether  equita- 

*^  Or  legal,  it  makes  no  difference.     The  non-resident, 

*^^^ing  through  the  state,  resides  as  to  jurisdiction  where 

V  67—28 
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he  is  caught  and  served,  and  may  be  sued  there  at  law  or 
in  equity  as  the  one  or  the  other  court  has  jurisdiction  of 
the  subject  matter.     It  ought  to  be  the  law, -because  the 
suitor  having  a  just  claim  ought  not  to  be  sent  out  of  the 
state  for  the  justice  he  can  receive  in  it.     The  roving  de- 
fendant may  settle  down  nowhere.     In  this  case  he  was 
on  his  way  to  Florida,  and  seems  to  have  tacked  and 
turned  towards  New  York.     Shall  the  suitor  follow  hiP^ 
to  Florida  or  back  to  New  York  ?    Or,  should  he  again 
change  his  course,  shall  she  be  forced  to  follow  wherev^^ 
he  may  go  until  he  settles  ?     Especially  is  the  applicati^^ 
of  the  law  absolutely  necessary  in  a  case  like  this.    Is$J^^ 
to  go  to  our  poor-house  and  be  maintained  there  at  t^^ 
expense  of  the  people  of  Chatham  county,  or  of  the  ci      ' 
of  Savannah,  when  her  husband  is  amply  able  to  sufpC^ 
her?     Is  he  to  be  allowed  to  do  what  no  citizen  of  GtC^ ' 
gia  could  do — put  her  and  his  ofTspring  by  her  upon      ^ 
Georgia  parish  for  support  ?    The  efifect  would  be  not  ^^ 
extend  equal  but  superior  rights  to  the  citizen  of  anoth^    ' 
state.    And  more  especially  is  the  law  wise  in  cases  ^ 


temporary  alimony.     The  need  is  urgent ;  the  food  nece^^^ 
sary  immediately  j  time  is  of  the  very  essence  of  the  d  -^^ 
mand ;  and  if  she  try  to  follow  the  wanderer  who  abac   -^"' 
dons  her  among  strangers,  the  attempt  is  hopeless,  b  ^^^ 
cause  she  has  no  means  to  travel.     We  put  the 
strongly  to  show  the  necessity  of  jurisdiction,  and  not 
decide  that  the  facts  at   bar  are  as  strong  as  the  abo 
language  might  be  construed  to  imply. 

Nor  do  we  mean  here  to  decide  that  the  jurisdicti 
would  attach  in  an  application  for  divorce.  There  t 
policy  of  the  law  might  be  different,  as  the  law  itself  m 
be.     But  policy  as  well  as  law  is  clear  to  the  extent    "^^ 


showing  jurisdiction  for  alimony  in  case  of  abandonme  ^^^_ 
of  a  wife  by  her  husband  within  this  state,  when  he  i 
citizen  of  another.     Nor  do  we  decide  whether  under  t.' 


act  of  1870,  codified  in  sections  1847  ^^^  ^74^>  *  proccc^*-^ 
ing  for  temporary  alimony  would  not  He  independentljr'   ^ 
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any  prayer  for  permanent  alimony,  in  a  case  like  this;  be- 
cause the  scope  and  prayer  of  this  bill  embrace  perma- 
nent alimony,  and  we  make  the  case  turn  on  its  allega- 
tions. 

2.  In  regard  to  continuance  of  the  hearing  for  tempo- 
rary alimony,  the  chancellor  did  not  abuse  his  discretion, 
and  with  discretion  on  such  points  the  law  invests  him. 

3  So  in  regard  to  the  disputed  facts  in  the  record,  and 
:he  amount  of  temporary  alimony,  embracing  the  support 
>f  the  wife  and  child  and  counsel  fees  to  carry  on  the  litiga^- 
ion,  we  cannot  say  that  the  chancellor  abused  that  discre- 
ion  with  which  the  law  clothes  him.  In  such  cases,  the 
2W  well  places  his  judgment  on  a  high  plane,  and  the  set- 
led  rule  of  this  court  is  never  to  lower  that  elevatioa 
xcept  when  he  himself  does  so  by  stepping  off  the  legal 
latform  and  stooping  below  judicial  fairness.  We  cannot 
ee  that  in  the  judgment  rendered  and  now  reviewed,  he 
;e  did  not  square  himself  by  the  rule  the  law  prescribes., 
t  may  have  been  more  exact  to  measure  off  the  supplies 
llowed  by  inches  of  time,  but  as  the  entire  allowance  is 
emporary — only  to  extend  until  further  order,  and  within 
he  power  of  modification  by  the  chancellor  at  any  stage  of 
he  case,  and  not  oppressive  or  exorbitant,  having  refer- 
nce  to  the  delay  attendant  upon  litigation  stubborn  as 
his  is  likely  to  be — we  cannot  see  that  the  omission  so  to 
[ivide  the  allowance  by  the  week  or  month  invalidates  the 
udgment  and  demands  a  reversal. 

Therefore  the  case  is  decided  as  in  the  syllabus  at  the 
lead  of  this  opinion  is  set  out  and  approved  by  the  court, 
ind  the  judgment  is  affirmed. 

Judgment  affirmed. 

Cited  for  plaintiff  in  error:  Code,  §1747;  Acts  of  1870, 
p.  413;  Code,  §1746;  Cons,  of  1798  and  1861;  Cobb's  Digest^ 
B24;  25  Ga.,  473;  Cons,  of  1868,  Art.  5,  §12,  par.  i; 
ICode,  §5173);  Cons,  of  1877,  Art.  6,  §16,  par.  i  ;  2  Bish. 
Bfarriage  and  Div.,  ($  Ed.)  par.  117,  122, 121, 125, 129, 775^ 
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783,  yjy,  361,  132,  141,  359;  Story  Conf.  Laws,  230  et  seq.; 
Code,  §1736;  34Md.,2i-26;  i  Bouv.  Law  Die,  p.  15  ;  5 
Cranch,35i;  i  ^i-Z/y,  8  ;  43  Pa.,464;  Met.(M..ss  )  478  it 
stq.;  Code,  §§1712,  1744;  2  Bouv.,  513;  47  Ga.,  332; 
49/*.,  378;  54 /A,  560;  39 '''*■.  53-55;  44  Pa-.  216.  219; 
■Code,  §3869;  53  6^a.,  253. 

For  defendant  1  Code,  §21;  30  Ga.,  440 ;  47  lb.,  562 ;  2 
Bish.  on  Mar.  and  Div.  §§137, 142,  152,  150,  169,  170,  201, 
205;  20  Ala..  629,  646-7;  37  Ala.,  395;  9  Wall.,  109; 
Code,  §§1744.  1747;  I  Bish.,  §§738,  748 ;  2  Wait,  565;  31 
Ga.,  634;  %6  lb.,  317;  I  Bish.,  725,  732,  744;  36  Ga.,  . 
318,286;  41  /fr.,46;  2  Wait.  594-6;  23  Am.  R.,299;  2 
Bish.  53,55,  56,  57,  58,63;  100  Mo.,  150;  r  Bish.,  719,  note 
3;  4  Dess.,  574,  560;  22  Ga.,  31 ;  i5/iS.,97;  38  lb.,  670. 


Crusselle  vs.  Puch. 


.  The  existence  of  fraud  is  a  question  of  (act.  and  if  there  be  testi- 
mony tending  to  show  it,  the  question  should  be  left  to  the  jury. 

:.  If  counsel  for  the  plaintiff  made  a  concession  of  fact  favorable  to 
the  defendant,  and  the  court  stated  to  the  jury  that  the  fact  had 
been  conceded  by  plaintift  's  counsel,  it  was  no  ground  for  new  trial 
at  the  instance  of  the  defendant. 

.  A  master  is  generally  not  liable  to  oneemployd  for  injaries  resulting 
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Reported  in  the  decision. 

Arnold  &  Arnold,  for  plaintiffs  in  error. 

MiLLEDGE  &  Haygood,  for  defendant. 

PEER,  Justice. 

Pugh  sued  Crusselle  in  the  city  court  of  Atlanta  for 
amages  to  the  amount  of  three  thousand  dollars.     He 
Alleged  that  in  April,  1 871,  he  was  employed  by  Crusselle 
5^1  the  capacity  of  a  "striker"  for  one  Gatewood,  a  blas- 
"^^r,  who  was  also  in  the  employment  of  Crusselle.    That 
On  19th  of  April,  1871,  by  reason  of  the  careless  and  un- 
^Icillful  manner  in  which  said  blaster  prepared  the  drill, 
"^lie  chaise  of  powder  exploded  prematurely,  by  reason 
of  \irhich  the  eyes  of  the  petitioner  were  so  injured  as  to 
Oause  bim  great  pain,  and  finally  to  deprive  him  of  his  eye- 
sight.    He  further  alleged,  as  part  compensation  for  the 
lo^  and   injury  done  the  petitioner  he,  the  defendant, 
Authorized  petitioner  to  buy  of  one  Dill  a  certain  house 
And  lot  at  the   price  of  two  hundred   dollars,  which   he 
I>romised  to  pay  for  and  convey  by  deed  to  petitioner. 
iThat  said  lot  was  purchased,  and  in  August,  1872,  peti- 
tioner moved  into  it  with  his  family  under  the  belief  that 
^he    defendant  had  the  title   made  to  petitioner.    That 
Sometime  after  that,  petitioner  learning  the  deed  had  not 
l>een  so  made,  he  saw  the  defendant,  and  he  to  allay  the 
fears  of  petitioner  promised  he  should  have  the  house  and 
lot  during  his  life.     But,  notwithstanding  such  promise, 
defendant  had,  in  May,  1880,  ejected  petitioner  from  the 
place  thus  given  as  part  compensation  for  the  damage 
done  him  in  the  loss  of  his  eyesight,  etc. 

Subsequently  plaintiff  amended  his  writ,  alleging  that 

defendant,  Crusselle,  constituted  Gatewood  as  his  agent  in 

bis  stead  to  take  charg);  of  and  direct  the  blasting  of  the 

rock  in  the  quarry  of  Crusselle,  and  plaintiff  was  hired  by 

Crusselle  to  work  under  said  Gatewood,  to  obey  his  in- 
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structions  and  do  whatever  he  should  order  about  blast- 
ing. That  the  work  is  a  dangerous  one  unless  directed 
by  a  skillful  man,  one  experienced  in  the  business.  Plain- 
tiff was  employed  only  as  a  striker,  and  knew  nothing 
about  blasting.  That  he  consented  to  work  under  Gate- 
wood  only  with  the  understanding  that  Gatewood  knew 
his  business.  On  the  contrary,  Gatewood  was  grossly 
ignorant  of  the  business,  and  this  incapacity  was  known  to 
defendant,  or  would  have  been  known  to  him  had  he  taken 
ordinary  care  and  diligence  to  inform  himself ;  but  in  dis- 
regard of  his  duty,  defendant  put  Gatewood  in  charge  of 
the  work,  and  by  reason  of  his  unskillfulness  and  care- 
lessness, the  blast  of  powder  exploded  prematurely  and 
destroyed  the  eyesight  of  plaintiff,  and  this  without  fault 
or  negligence  on  the  part  of  plaintiff. 

And  plaintiff  avers  he  would  have  brought  his  suit  long 
ago  against  defendant  for  this  damage  and  injury,  but  that 
defendant  quieted  him  and  induced  him  not  to  do  so,  by 
agreeing  that  he  should  have  the  title  to  the  house  and 
lot  on  Berry  street,  in  the  city  of  Atlanta,  which  plaintiff 
had  been  occupying  since  the  purchase  from  Dili  until  he 
was  illegally  ejected  in  May,  1880,  by  defendant.  The 
property  is  worth  five  hundred  dollars,  and  from  four  to 
five  dollars  per  month  rent.  Plaintiff  alleges  his  age  at 
the  time  of  the  damage  at  forty-four  vear'^,  and   that   he 
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1.  The  first  ground  of  error  was  in  not  non-suiting  the 
plaintiff  on  the  conclusion  of  his  testimony,  the  defendant 
having  filed  a  plea  of  the  statute  of  limitations. 

It  is  alleged,  and  such  was  the  evidence,  that  this  wrong 
was  inflicted  in  April,  1871,  and  the  suit  not  having  been 
instituted  until  1880,  the  defendant  claimed  that  the  suit 
was  barred  by  lapse  of  time. 

It  is  claimed  by  the  plaintiff,  in  reply  to  the  plea  of  the 
statute,  that  the  defendant  has  been  guilty  of  a  fraud  "  by 
which  the  plaintiff  has  been  debarred  or  deterred  from 
his  action ;  and  by  reason  thereof  the  limitation  only  com- 
menced to  run  from  the  discovery  of  the  fraud." 

Fraud,  in  reply  to  the  statute,  being  a  question  of  fact 
for  the  jury,  and  there  being  facts  and  circumstances  in 
the  evidence  affecting  this  failure  to  sue  within  the  period 
of  limitations  which  went  to  support  this  reply  to  the 
statute  of  limitations,  we  think  the  court  did  right  to 
overrule  this  motion  for  a  non-suit  and  to  submit,  as  he  did, 
to  the  jury  the  whole  evidence,  including  the  evidence 
of  fraud,  and  leave  it  for  them  to  say  whether  defendant 
had  been  guilty  of  such  fraud  as  "  debarred  or  deterred" 
plaintiff  from  bringing  this  suit  within  the  two  years  as 
prescribed  by  the  statute.  So  that  neither  in  the  refusal 
of  the  court  to  sustain  the  non-suit,  nor  in  his  charge  to 
the  jury  in  submitting  the  question  of  alleged  fraud,  in 
reply  to  the  statute,  do  we  find  any  error  on  the  part  of 
the  court  below, 

2,  The  second  ground  of  alleged  error  is  in  the  court 
charging,  "  It  is  conceded  by  counsel  for  plaintiff  that  Mr. 
Pugh  has  been  pecuniarily  damaged  to  one  half  of  his  ca- 
pacity to  labor."  It  is  due  to  the  court  below  to  say,  in 
making  use  of  this  language  he  was  speaking  of  what  had 
been  severally  acceded  to  by  counsel  on  either  side  in  the 
way  of  proof  or  admission.  He  said  to  the  jury,  to  re- 
lieve them  from  calculations,  ''that  by  agreement  of 
counsel  on  both  sides,  in  one  instance,  and  the  concession 
of  counsel  for  plaintiff,  in  the  other,  etc.,  that  plaintiff 's 
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expectation  of  life,  according  to  the  tables  of  mortality, 
based  upon  hjs  age  at  the  time  of  the  accident,  is  twenty- 
years;  and  it  is  conceded  by  counsel  for  plaintiff  in  the 
other  that  Pugh  has  been  permanently  damaged  to  one- 
half  of  his  capacity  to  labor."  We  see  no  error  against  the 
defendant  in  this  statement  of  the  court  to  the  jury.  If 
plain tiflt chose  to  concede  his  injury  only  extended  to  one- 
half  his  capacity  to  labor,"  it  was  an  admission  that  did 
not  bind  defendant,  and  probably  only  operated  to  the 
disadvantage  of  ptaintifT.  Few  men  who  are  blind  are  to 
be  found,  we  presume,  who  are  half  so  efficient  for  labor 
as  men  who  have  their  eyesight. 

Neither  do  we  find  any  error  on  the  part  of  the  court  in 
charging  the  jury  as  set  forth  in  the  3d,  4th,  5th,  6th,  7th, 
8th  and  9th,  grounds  of  the  motion,  when  taken  in  con- 
nection with  the  entire  charge  as  set  forth  in  the  record. 
3.  The  tenth  alleged  ground  of  error,  was  in  the  court 
charging  the  jury :  "  If  they  should  believe,  from  the  evi- 
dence, that  when  plaintiff  originally  went  upon  the  work 
that  he  was  in  the  employ  of  defendant,  Crusselle,  and  that 
Pugh,  at  the  time  of  the  accident  and  up  to  the  time  of 
.the  accident,  believed  he  was  working  still  under  Crusselle 
and  had  not  been  notified  of  Crusselle's  subletting  the 
quarry  to  Gatewood,  then  Crusselle  would  be  liable  to 
Pugh  for  the  extenl  of  the  d.imat,'.^  for  the  ;iccidt_nt  that 


f 
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*^tix  Manufacturing  Company^  decided  at  the  preser 

,  this  court  said,   "  The  principal  is  liable  for  his  ou 

•^  ^^gl  igence  or  misconduct,  and  hence  his  liability  rests  c 

"  ■^    own  negligence  or  misconduct  in  the  employment  < 

^  *^     2i.gents,  and  if  he  uses  ordinary  diligence  in  employin 

^^^«"K^p)etent  men,  it   is  enough  to  relieve  him.     He  is  nc 

\  ■  ^^-l^lc  for  the  negligence  of  a  fellow-servant  while  engage 

*  *  *     t  l^e  same  employment,  unless  he  has  been  negligent  i 

*^^^    selection  of  that  servant,  or  retained  him  after  know 

^  of  his  incompetency.     Nor  will  the  fact  that  the  pe 

p3roved  incompetent,  of  itself  and  without  more,  sho 

igence  of  the  master,  but  it  must  further  appear  th< 

niaster  knew,  or  might  have  known,  by  ordinary  dil 

«,  the   incompetency  of  the  agent  or  servant.     La 

[aster  and  Servant,  333,  423-432 ;  2  Thomps.,  965 

man  and  Red.,  31:1  Am.  Rail.,  536." 

^e  gravamen  of  the  complaint  against  the  defendar 

«t,  forth  in  the  writ  is,  that  the  defendant  had  en 

ed  Gatewood  as  a  superintendent  or  agent,  to  do  th 

of  blasting  in  this  quarry ;  that  he  was  incompetei 

unskilled  in  the  work,  and  this  fact  was  known  to  d( 

ant,  and  by  reason  of  this  incompetency,  unskillfu 

and  carelessness,  the  blast  of  powder  was  premature! 

Iiarged,  and  plaintiff,  who  was  working  with  him,  w: 

aged,  and  by  reason  of  the  employment  of  this  ui 

*3  '"'  superintendent,  defendant  is  liable. 

liere  is  no  question  that  if  the  evidence  submitted  0 

trial  had  supported  this  theory  of  the  case,  as  s< 

Vi  and  alleged  in  the  declaration,  that  the  defendar 

Id  have  been  liable.     He  is  liable  as  a  common  mast< 

'^he  injuries  done  by  one  employe  to  another  employ 

is  (the  master's)  own  negligence  or  want  of  ordinal 

and  diligence  is  the  cause  of  the  injury.    For  instanc 

the  case  cited  of  McDonald  vs.  the  Eagle  and  Phcem 

xufacturing  Company^  a  master  would  be  liable  for  a 

T/  to  a  servant  occasioned  by  the  fault  of  a  fello\ 

anty  if  he  failed  to  employ  competent  men  to  do  tli 
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work  in  which  the  fellow-servant  was  injured,  and  w*  j^^ 

was  caused  by  the  want  of  skill  in  the  servant  causing"  ^t 

injury.     The  true  test  of  liability  is,  was  the  maste-^^        ^\\e 
fault  or  negligent,  and  did  this  fault  or  negligence  of     F"         ^nt 
common  master  lead  to  or  result  in  damage  to  the  serVi^*' 
by  his  fellow. servant  ?  '■ 

But  while  a  master  is  responsible  to  third  parties  for  /  *  -^^^^ 
juries  arising  from  the  negligence  of  his  servant,  it  is  t^^,,-^^ 
prevailing  doctrine  that  a  party  who  has  contracted  fcC^ 
the  doing  of  certain  work  for  his  use  and  benefit  is  no^^ 
liable  for  the  injuries  arising  in  the  performance  of  sucl*  ^ 
work.  The  distinction  is  predicated  upon  the  grounit^^^^^^  ^ 
that  the  master  has  the  control  of  his  servant,  and  can  *-^ 
remove  him  for  misconduct,  while  a  contractor  as  between 
him  and  his  employer,  is  responsible  only  for  the  fulfill- 
ment of  his  agreement,  and  pending  the  performance  is 
to  a  certain  extent  substituted  for  the  party  for  whom  the 
work  is  to  be  done.  2  Hilliard  on  Torts,  436;  5  01]io,  N. 
S.  38.  One  as  master  is  liable  as  to  third  persons  for  the 
acts  of  his  servant,  for  the  servant  represents  the  master, 
and  his  act  is  the  act  of  the  master;  but  the  sub-contrac- 
tor, and  not  the  person  with  whom  he  contracts,  is  liable 
civilly  for  any  wrong  done  by  his  servants  in  the  execu- 
tion of  the  work  contracted  for.  The  party  employing 
has  the  selection  of  the  party  employed,  and  it  is  reason' 
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or  owner  responsible,  between  whom  and  the  employ^ 

^"^jured  there  are  intermediate  contractors  or  sub-lessees, 

th^    principle  is  fairly  stated  and  rule  thus  laid  down  in  a 

in  33  Am.  Rep.,  426:     "  The  main  question  in  such 

1  is,  whether  any  duty  remained  which  sprang  from 

^"^    proprietor's  own  position  and  from  the  violation  of 

^^*^icrh  by  the  proprietor  the  damage  arose.** 

the  case  at  bar,  and  conceding  the  fact  that  Pugh 
the  servant  of  the  defendant  at  the  time  of  the  injury, 
'^o  make  the  defendant  liable  it  must  be  shown,  as 
^^^gjed  in  the  writ,  that  Gatewood  was  likewise  the  ser- 
:  of  the  defendant,  and  that  it  was  the  carelessness  or 
igence  of  the  defendant  in  employing  Gatewood,  al- 
<1  to  be  unskillful  and  incompetent,  and  whose  unskill- 
*  ''^  ^ss  was  the  cause  of  the  damage,  before  he  would  be 
onsible  as  the  common  master  of  the  two.     But  in 
*     case  the  evidence  shows,  without  any  conflict,  that 
=  ^wood  (whose  want  of  skill  and  experience  it  is  alleged 
<Juced  this  disaster  to  the  plaintiff  below)  was  not  at 
time  the  servant  or  employe  of  the  defendant,  Crus- 
*  *^i.    Thp  written  contract  between  them  in  evidence,  as 
^itrued,  (and  we  think  properly  construed  by  the  court) 
Uishes  the  fact  that  Gatewood  took  charge  of  this 
»ry  to  work  it,  not  as  the  superintendent,  agent  or 
loyi  of  Crusselle,  but  as  a  lessee  under  him.     And 
^^forc  the  legal  question  made  hy  the  evidence,  and 
f  c:h  should  have  been  ruled  by  the  court  was,  whe-her 
ssor  h  liable  for  the  want  of  skill,  carelessness  or  neg- 
of  his  lessee  to  an  employe  either  of  the  lessee  or  of 
lessor. 
.^^  milliard  lays  down  the  rule  broadly,  "  that  a  lessor  is 

^  ^^^    liable  cither  as  partner,  principal  or  master,  for  the 
^  5^**^^  ol  the  lessee  or  his  servants."    2  Hilliard  on  Torts, 

^  »  the  case  of  Norton  vs.  Wiswall,  26  Barb.,  618,  this 

^^^stion  seems-  to  have  been  elaborately  examined  and 

^^iissed  in  a  case  in  whicli  it  was  sought  to  make  the 
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proprietor  ofa  ferry  responsible  for  the  wrongful  act  of  the 
servant  of  a  lessee  of  the  ferry.  In  that  case  the  court 
says:  "Where  one  is  the  master  or  principal  of  another, 
he  is  responsible  for  his  acts  within  the  scope  of  his  em- 
ployment, because  he  has  conferred  authority  upon  the 
latter  to  do  the  act,  and  because  he  has  the  power  and  the 
legal  right  to  control  his  conduct ;  where  one  is  the  part- 
ner of  another  he  is  liable  for  his  acts  within  the  scope  oE 
the  partnership,  because  he  has  agreed  to  be  so,  and  be- 
cause the  very  nature  and  object  of  this  relation  imply 
that  each  acts  with  the  authority  and  assent  of  the  other. 
But  where  the  parties  stand  toward  each  other  simply  in 
the  light  of  contracting  parties,  having  no  relation  toward 
each  other  which  draws  into  operation  the  principle  of 
agency,  the  rule  does  not  apply.  Such  is  the  condition  of 
lessor  and  lessee.  The  lessee  for  the  time  being  takes  the 
place  and  assumes  the  duties  of  the  lessor.  He  is  a 
substitute  for  the  lessor;  he  acts  independently  of  him. 
He  has  an  agreement  under  which  in  consideration  of  a 
stipulated  compensation  he  is  for  the  time  being  clothed 
with  the  rights  and  responsibilities  of  the  lessor.  He  has 
the  rights  of  owner.  The  lessor  cannot,  without  his  con- 
sent, set  foot  upon  the  premises  during  the  lease.  The 
terms  of  the  lease  displace  the  lessor,  he  cannot  control 
it,  nor  give  directions  concerning  it.     To  attempt  to  con- 
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Cmaselle  trt,  Pugh. 

*ated   in  the  writing ;  that  on  a  certain  day,  and  several 

days  before  this  accident,  Gatewood  entered  on  the  quarry 

under  his  lease,  retaining  some  of  the  hands  originally 

forking  for  Crusselle  and  discharging  others ;  that  among 

those  hands  retained  were  Anthony  Mell,  the  blaster,  and 

^^8^^,  the  striker ;  that  under  Gatewood  these  hands  were 

forking  together  for  about  a  week,  when  Gatewood,  for 

^me   cause,  discharged  Mell,  the  blaster,  on  Monday  be- 

^^^  the  accident  on  Wednesday,  and  undertook  himself 

,^  duties  of  blaster,  or  loading,  when,  it  is  alleged,  from 

|s  ura^nt  of  skill  or  inexperience,  the  blast  prematurely  ex- 

P  od^^^  and  plaiqtiff  was  injured. 

.     **• '^^se  being  the  facts  established,  under  what  rule  of 

P  ^  ^^.n  Crusselle,  the  lessor,  be  held  liable  for  the  fault  of 

^te'^i^Q^j^  ^j^g  lessee,  to  one  working  in  the  quarry  leased 

^  ^^^-tewood  ?  What  right  did  Crusselle  have  to  enter  upon 

^  Infamises  leased  to  Gatewood,  or  control  or  direct  his 

q.   ^^»its,  or  even  to  direct  or  control  Gatewood,  the  lessee  ? 

^    *"iile  is,  as  before  stated,  "  The  principal  is  not  liable 

.^^^  agent  for  injuries  arising  from  the  negligence  or 

,     ^^^^nduct  of  other  agents  about  the  same  business/*    But 

'^^y  be  made  liable  if  by  his  negligence  in  employing 

-    ^"S^nt,  he  secures  one  unfit  for  the  work,  and  this  want 

^^ill  leads  to  the  injury  of  a  co-employe.     But  in  this 

^    Cjatewoodwas  not  employed  as  a  servant  of  Crusselle 

1      ^^1  :  he  leased  from  him  the  quarry,  and  the  relation  of 

^^^r  and  lessee  existed,  not  that  of  master  and  servant. 

I  .  J^  *^   view  of  these  facts,  we  must  hold  that  the  rule  of  lia- 

*^V  which  the  court  gave  in  charge  to  the  jury,  and  ex- 
•j^  I^^^d  to  in  the  tenth  ground  of  the  motion,  was  error. 
Q       ^Viarge  that  because  Pugh  went  to  work  originally  under 

II  ^^aelle,  and  up  to  and  at  the  time  of  the  accident  he  be- 
^  ^^^ti  he  was  working  still  under  Crusselle,  and  had  no 
02    ^*cr«  of  the  sub-letting  of  the  quarry  to  Gatewood,  then 


I     ^     ^^aelle  would  be  liable,  if  Gatewood  was  liable,  for  the 
j^^*^,we  think  was  error  under  the  rules  of  law  we  have 
^  «=*''■-*  to  lay  down  in  this  opinion. 
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McLendon  vs.  Marrell. 

We  have  examined  with  care  the  authorities  cited  by 
counsel  for  defendant  in  error,  and  in  the  case  cited  in 
33  Am.  Reports,  423,  and  specially  relied  upon,  we  find 
nothing  in  conflict  with  the  views  here  expresised.    In 
that  case  the  mining  company,  a  corporation,  was  held 
liable  for  damages  to  an  employ^  of  certain  sub-contrac- 
tors engaged  in  working  the  mine ;  but  the  court  put  it 
expressly  upon  the  ground  that  in  the  contract  the  com- 
pany (who  were  the  owners)  made  with  the  sub-contractors 
the  former  assumed  the  duty  of  making  arrangements  to 
protect  the  workmen;  and  the  injury  complained  of  resulted 
to  the  employ^  from  the  falling  in  of  a  portion  of  the  mine 
which  the  company  had  failed  to  keep  secure^  as  they  had 
contracted  to  do.     Here  was  a  direct  violation  of  the  prin- 
ciple heretofore  quoted :    "  Whenever  any  duty  remained 
which  sprang  from  the  proprietor's  own  position,  and  from 
the  violation  of  which  the  damage  arose,"  then  the  propri- 
etor would  be  liable. 

Let  the  judment  of  the  court  below  be  reversed  on  the 
ground  that  the  court  erred  in  charging  the  jury  as  is  set 
forth  in  the  tenth  ground  of  the  motion  for  new  trial. 

Judgment  reversed. 


McLendon  vs.  Harrell. 

If  a  sheriff  violates  his  duty,  and  as  a  result  is  imprisoned  for  con- 
tempt, he  cannot  recover  damages  from  another,  on  the  ground  thai 
he  was  induced  to  adopt  such  line  of  conduct  by  the  false  and 
fraudulent  representations  of  the  defendant  and  promises  to  protect 
him,  and  by  the  false  representation  that  a  check  given  in  paymeot 
for  land  bought  at  the  sheriff 's  sale  would  be  paid.  To  allow  ofn- 
cial  misconduct  to  be  the  basis  of  a  recovery  against  a  coadjiitor 
therein,  however  guilty  the  latter  might  be,  would  be  contrary  to 
public  policy. 

Actions.  Damages.  Officers,  Before  B.  P.  HOLLIS, 
Esq.,  Judge  pro  fiac  vice.  Webster  Superior  Court 
April  Term,  iSSi. 
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_^  McLendon  tfs,  HarrelL 

Reported  in  the  decision. 

Jno.  R.  Worrill,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Jackson,  Chief  Justice. 

This  action  was  dismissed  on  demurrer.  The  substance 
of  the  declaration  is  that  the  sheriff,  who  is  plaintiff,  was 
ruled  for  money — the  price  of  property  of  a  defendant 
in  execution,  which  was  bid  off  by  the  cjefendant,  Harrell, 
and  to  whom  the  sheriff  made  a  deed  for  the  property ; 
that  he  was  sent  to  jail  for  failure  to  pay  the  money  over 
under  the  rule ;  that  the  defendant  was  a  claimant  of  the 
fund  which  the  land  brought,  and  induced  the  sheriff  to  be^ 
lieve  that  he  would  certainly  get  the  money  under  supe- 
rior liens  which  he  held,  if  the  sheriff  should  be  ruled  for 
it  by  other  claimants,  and  thus  got  him,  the  sheriff,  to  re- 
ceive a  check  on  a  bank  in  Americus  in  lieu  of  the  cash, 
representing  the  check  to  be  good,  assuring  him  that  it 
would  be  paid  and  promising  to  see  to  it  that  the  sheriff 
should  not  be  hurt,  but  the  money  would  be  paid  for  the 
property  sold  by  him,  Harrell,  in  any  event ;  that  Har- 
rell, notwithstanding  all  these  promises,  instructed  the 
bank  not  to  pay  the  check,  and  failed  and  refused  to  pay 
the  money,  whereby  the  plaintiff  was  attached  for  con- 
tempt, put  in  jail  court  week  for  several  days,  lost  the 
profits  of  his  office  during  that  time,  suffered  much  in 
body  and  mind,  and  was  brought  into  public  odium  and 
contempt,  to^his  and  his  family's  disgrace,  and  to  his  dam- 
age ten  thousand  dollars. 

Unquestionably  the  sheriff  would  be  entitled  to  recover 
unless  the  claim  be  illegal,  because  against  public  policy. 
Is  it  against  public  policy,  and  therefore  illegal?  If  he 
was  induced  to  do  an  unlawful  act  in  the  regular  course 
of  his  official  business  by  the  promises,  or  entreaties,  or 
arrangements  of  anybody  whereby  he  became  guilty  of 
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contempt  of  court,  and  subjected  himself  to  an  attach- 
ment for  contempt,  we  do  not  think  that  the  hw  will  per- 
mit him  to  make  again  out  of  his  own  illegal  conduct,  or 
that  the  law  will  indemnify  him  for  imprisonment  and  de- 
privation of  his  office  occasioned  by  his  own  dereliction 
of  duty,  though  that  dereliction  of  duty  was  caused  by 
the  representations  of  another  ever  so  false  and  fraudu- 
lent. Was  it  a  dereliction  of  duty  for  the  sherirf  to  make  a 
deed  to  property  he  sold,  until  the  money  was  paid  ?  and 
was  the  money  paid  by  a  check  on  a  bank  in  another 
county?  There  can  be  but  one  answer  to  these  questions. 
The  very  fact  that  the  court  convicted  him  of  contempt 
in  disobeying  its  mandate  and  imprisoned  him  therefor 
during  the  very  week  when  his  services  were  needed  at  its 
regular  session,  is  conclusive  that  he  did  violate  the  law 
and  incur  its  severest  penalty.  Shall  he  make  this  pun- 
ishment for  contempt  of  the  court  the  means  of  enriching 
himself  ?  Shall  he  indemnify  himself  by  appeal  to  law  for 
violations  of  law?  Though  the  man  who  thus  induced 
him  to  act,  according  to  the  allegations  of  the  declaration, 
which  must  be  taken  as  true,  may  have  used  the  most 
fraudulent,  deceitful  and  false  arts,  in  order  to  induce  ille> 
gal  conduct  in  its  sworn  officer,  the  law  will  not  allow  that 
officer  to  shield  himself  behind  the  bad  conduct  of  anotlier 
from  the  penalties  of  its  violation,  nor  will  it  permit  its 
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another  may  be,  though  he  be  really  more  guilty  than  its 
officer,  and  though  by  his  treachery  and  falsehood  to  word 
and  plighted  faith,  the  ofiicer^s  dereliction  to  duty  was  ex- 
posed and  he  was  punished ;  such  conduct  in  another  will 
not  paliate  or  atone  for  the  officer's  own  disobedience. 
The  guilt  of  another,  even  if  double  dyed,  cannot  be  set 
off  or  recouped  against  his  own ;  much  less  can  the  penalty 
for  that  guilt  be  recovered  in  damages  from  a  coadjutor 
therein. 

Of  all  officers  of  the  law  sheriffs  should  be  freest  from 
favoritism  and  partiality,  and  on  no  occasion,  and  in  the 
discharge  of  no  duty  of  their  responsible  office,  should  they 
be  more  so  than  in  public  sales.    Cash,  not  credit,  is  that 
which  the  law  requires  them  to  exact  from  every  bidder, 
and  no  man's  note,  or  check,  or  draft,  is,  in  the  cold  and 
impartial  eye  of  justice,  the  equivalent  of  cash.     Once 
relax  the  rule,  and  the  gate  to  collusion  and  fraud  is  swung 
back  so  wide  that  an  ocean  of  corruption  would  enter,  and 
the  fairness  of  public  sales  would  be  at  an  end.     Arrange- 
ments might  be  made  to  credit  one  to  his  advantage  and 
to  the  disadvantage  of  all  others,  and  the  sheriffs  would 
be  tempted  to  violate  the  law  in  order  to  put  money 
in  their  own  pockets;  or  would  be  careless  to  execute 
it  at  public  nales  if  a  rich   bidder  promised  to  pay  at 
court ;  and  if  he  fail  to  do  so  and  the  sheriff  be  punished 
for  contempt  by  imprisonment,  the  sheriff  could  recover 
damages  from  the  man  he  favored,  and  be  thus  indemni- 
fied for  the  very  penalty  which  the  law  affixed  for  its  vio- 
lation by  its  own  officer.     If  when  the  sheriff  failed  to 
respond  to  a  money  rule  and  was  imprisoned  therefor,  he 
could  recover  damages  for  that  imprisonment  from  one 
who  deluded  him  into  the  illegal  act  which  caused  it,  of 
course  the  measure  of  damages  would  be  in  proportion  to 
the  extent  of  his  sufferings  and  the  length  of  the  impris- 
onment ;  arid   thus  the  law  would  actually  give  him  a 
premium  to  hold  out  against  its  mandate  as  long  as  hu- 
manity could  endure  the  confinement  in  order  to  recover 
V  67—39 
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McLendoD  vi.  Kin 


heavier  damages.     Its  whole  reason  and  spirit  and  poWc^^ 
it  appears  to  us,  forbid  that  such  result  should  flow  irorf^ 
persistent  contempt  of  its  authority.    8  Ga.,  1 53  :    19  /i.._  '' 
298;  30/*.,  653.     These  cases  show  that  it  is  illegal  iof^ 
the  sheriff  to  take  a  check  on  a  bank  or  note,  that  he  does 
so  at  his  peril,  and  is  liable  for  the  money  on  a  rule  therefor, 
with  all  its  consequences,  including  attachment  and  im- 
prisonment for  contempt. 

In  the  strong  cases  put  in  this  opinion,  and  the  severe 
terms  used,  it  is  not  intended  to  animadvert  on  the  con- 
duct of  either  party  in  this  cause,  but  to  show  to  what 
extent  the  principle  might  be  carried,  If  once  established  ; 
and  thus  to  show  that  the  principle  which  would  be  estab- 
lished, if  a  recovery  in  damages  could  be  had  (or  the  im- 
prisonment and  sufferings  Incurred  by  this  sheriff,  by  reason 
of  his  own  malfeasance,  though  prompted  by  another, 
would  lead  to  the  most  disastrous  results,  and  open  a  wide 
field  for  corruption  and  fraud,  and  is  thus  in  the  teeth  of 
public  policy. 

Nor  is  it  meant  to  intimate  that  the  sheriff  cannot  re- 
cover the  amount  of  the  check  or  draft  given  him  by  the 
defendant,  with  interest  and  costs  ;  but  it  is  meant  to  rule, 
and  to  that  full  length  it  goes,  that  in  no  case,  where  the 
sheriff  or  any  officer  of  the  law  who  violates  it  and  is  put 
in  jail  by  its  authority  for  that  violation,  can  he  recover  dam- 


SEPTEMBER  TERM,  1881.  445 


Lathrop  A  Co.  cv.  Hickaoo. 


Lathrop  &  Company  vs.  Hickson. 

b^  suit  being  on  an  ordinary  note,  the  consideration  of  which  was 
a. no,  with  no  waiver  of  any  right  to  plead  failure  of  consideration 
^^Tvorthlessness  of  the  guano,  such  a  plea  was  not  prevented  or 
ed  by  the  fact  that  the  guano  was  to  be,  and  was  in  fact,  fish 
no. 
^  verdict  is  supported  by  the  evidence. 


ntracts.     Estoppel.     Debtor  and  Creditor.     Before 
J  '-•^i'^C^  Simmons.     Houston  Superior  Court.     April  Term,. 
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ported  in  the  decision. 

•     ^M.  Davis  ;  Warren  &  Grice,  for  plaintiffs  in  error, 
appearance  for  defendant. 

N,  Chief  Justice. 


.  *^ »  s  was  a  suit  on  a  guano  note,  and  the  jury  found 

^l:i.e  defendant.  There  are  but  two  grounds  in  the 
.j^  *^^ii  for  a  new  trial,  and  the  only  errors  urged  here  for 
.  ^^^nial  of  that  motion  are,  first,  that  the  court  erred 

£  ^^Using  to  charge  the  jury  that  if  the  note  was  given 

^j^        •^^h  guano,  they  should  find  for  the  plaintiff  though 
~  uano  were  worthless.     0*i  its  face,  it  was  given  for 
^>,  but  the  defendant  testified  that  it  was  to  be  fish 
c>,  and  upon  this  testimony,  or  admission,  by  the  de- 


^ - 1-1^^^*'  ^^  request  was  based.     The  note  is  a  plain  one, 

^^^    ^    Ho  iron-bound  stipulations  in  regard  to  not  making 

^^f"   defense  to  it,  and  the  admission  that  the  guano  was 

£^   ^^   fish  guano,  did  not  alter  it  so  as  to  deprive  the  de- 

•       ^^nt  of  the  defense  that  it  was  not  fitted  for  the  use 

^^dcd,  but  was  worthless.    There  was,  therefore,  no 

^  in  the  refusal  to  charge  as  requested. 

*    The  second  ground  is,  that  the  verdict  was  contrary 
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Gillb  &  Co.  TO.  Smith,  ezeeotor. 


to  the  evidence.  The  evidence  is  conflicting ;  but  there 
is  enough  to  support  the  finding  that  it  was  worthless, 
and  therefore  not  fit  reasonably  for  the  use  for  which  it 
was  purchased.  The  jury  and  judge  presiding  having  both 
found  that  issue  for  defendant,  the  one  tribunal  on  the 
trial,  and  the  other  on  a  motion  for  a  new  trial,  the  unin- 
terrupted line  of  the  decisions  of  this  court  is  not  to  inter- 
fere. 
Judgment  affirmed. 


> 


GiLLis  vs.  Smith,  executor. 

An  execution  against  a  sheriff  should  be  directed  to  the  coroner  of  tl 
county  of  the  sheriff 's  residence  and  to  all  and  singular  the  sherifig. 
of  the  state,  except  the  sheriff  of  the  county  of  such  residence,  am 
the  same  may  be  levied  by  the  coroner,  other  sheriff  or  constable  o 
the  county,  at  the  option  of  the  plaintiff. 

{a,)  The  object  of  this  provision  is  to  prevent  a  defendant  from 
ling  a  process  against  himself.    While  therefore  ayf.  fa,  directed  t^* 
all  and  singular  the  sheriffs  and  coroners  of  this  state  was  not  i' 
exact  accord  with  the  statute,  the  defendant  having  at  its  date  bee 
a  sheriff,  yet  where  it  appeared  that  he  had  ceased  to  be  a  sheri 
and  that  theyf./a.  was  levied  by  his  successor,  it  substantially 
plied  with  the  statute,  and  the  court  properly  refused  to  dismiss 
levy  on  motion. 

Executions.  L^wy  and  Sale.  Laws.  Sheriffs.  B 
fore  Judge  CRISP.  Stewart  Superior  Court.  April  Terr 
1881. 

Reported  in  the  decision. 

R.  F.  Watts,  for  plaintiff  in  error. 

T.  D.  Hightower;  W.  A.  Little,  for  defendant. 

Jackson,  Chief  Justice. 

The  claimant  moved  to  dismiss  the  levy  on  the  groui^*' 
that  the  defendant  therein  was  sheriff  of  the  county  at  its 
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GilUt  ft  Co.  vt.  Smith,  executor. 

<late,  and  that  the  execution  was  directed  to  all  and  sir 

jfular  the  sheriffs  and  coroners  of  this  state,  instead  of  t 

the  coroner  of  the  county  of  Stewart,  and  all  and  singula 

^he  sheriffs  of  said  state  except  the  sheriff  of  the  count 

^of  Stewart,  and  that  -the  successor  to  the  sheriff  at  th 

^ate  of  the  execution  made  the  levy,  he  being  the  sheri: 

«>f  Stewart  county.     The  court  denied  the  motion,  an 

"^liis  is  the  error  assigned. 

Section  3633  of  the  Code,  enacts  that  the  execution  i 
•^uch  a  case  shall  be  directed  as  contended  for  by  th 
;X>laintiff  in  error ;  but  section  4,  sub-section  6,  enacts  tha 
substantial  compliance  with  any  requisition  of  the  Cod 
n  the  part  of  public  officers,  shall  be  sufficient,  and  n 
a-oceeding  shall  be  declared  void  for  want  of  such  con 
liance,  unless  expressly  so  provided  by  the  enactmen 
Yi  this  case,  the  enactment  does  hot  so  provide,  and  th 
i  rection  is  substantially  a  compliance  with  the  enactmen 
he  purpose  and  spirit  of  the  act  is  that  the  sheriff  sha 
ot  handle  and  execute  a  process  against  himself ;  but 
oes  not  mean  that  a  succeeding  sheriff  of  the  count 
l^ould  not  do  so.  True,  it  excepts  the  sheriff  of  ths 
county  from  the  officers  to  whom  it  is  directed,  but  th 
r^tent  is  as  to  the  man  then  exercising  the  duties  of  th 
fiice,  who  is  defendant  in  fi.  fa.  If  he  had  levied  it,  < 
course  the  levy  could  not  stand,  but  that  his  successor  di< 
"^^^ith  whom  he  had  no  connection  at  all,  could  hurt  nobod] 
execution  is  directed  to  all  the  coroners,  and  that  en 
races  the  coroner  of  Stewart  county.  It  is  faulty  only  i 
ot  excepting  the  sheriff  of  Ste«vart  county;  but  that 
squired  because  he  was  then  a  party.  The  reason  ceas( 
lien  a  new  officer  takes  his  place,  he  not  being  his  depur 
«La:md  the  reason  ceasing,  the  law  ceases. 

If  the  execution  had  excepted  the  sheriff  of  Stewar 
ive  still  would  think  that  this  sheriff  of  Stewart  could  ha^ 
escecuted  it,  because  the  manifest  intention  of  the  exce] 
tic^n  was  to  affect  that  sheriff  who  was  party  to  the  ex< 
cu  tion ;  but  here  it  is  directed  to  all  the  sheriffs  of  tli 
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he  is  one,  and  no  party  and  not  interested.  Being 
of  the  cr^imty,  he  was  the  very  best  officer  to  exe- 
s  process  wlicre  not  interested,  and  to  hold  that  he 
not  do  so  in  this  case  would  be  to  "  stick  in  the  bar." 
ords,  "except  the  sheriff  of  the  county  where  //re 
•ted  shir: ff  resides,"  fix  the  true  intent  and  spirit  of 
and  the  words, "  which  may  be  levied,  served  and 
ed  by  the  coroner,  or  other  sheriff,  or  constable  of 
nty,"  strengthen  the  fastening  of  this  meaning. 
instable  may  act  if  not  otherwise  incompetent, though 
ocessbe  not  directed  to  him.  Code,  §4173.  And  so 
the  sheriff  of  Stewart,  even  if  that  officer  had  been 
ed  and  the  process  not  directed  to  him,  if  the 
on  of  the  first  part  of  the  section  had  been  com- 
with,  provided  always  he  was  not  that  interested 
at  whom  the  act  was  aimed,  and  who  was  disquali- 
it.  . 
gment  affirmed. 


'DWELL  &  Company  vs.  Suhers  &  Massev. 

promissory  nole  was  given  (or  a  specified  amount  and  con- 
:d  the  stalenienl  that  "  this  note  is  given  in  consideraiion  of  the 
itedness  of  S.  D.  Massey  to  L.  Powell  &  Company,  (the  payees 
;  note)  which  we  hereby  assume,"  to  a  suit  thereon,  failure  of 
ideration  could  be  pleaded  and  proved  by  parol,  in  that  the  Mas- 
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"Sparta*  ga.,  December  15th,  18 

the  first  day  of  December,  1877,  we,  or  either  of  us,  prom 
Powell  &  Company,  or  bearer,  one  hundred  and  eighty- 
and  sixty-five  cents,  with  interest  from  January  ist,  1874. 
is  note  is  given  in  consideration  of  the  indebtedness  of 
to  L.  Powell  &  Company,  which  we  hereby  assume. 
(Signed)  Massey  &  Subers 

Amos  A.  Subers, 
Orren  £.  Massey 

<fendants  pleaded  the  general  issue,  and  a  special 
aiilure  of  consideration. 

lie  latter  plea  was  to  the  effect  that  S.  D.  Massey  o 
ell  &  Company,  and  defendants  owed  S.  D.  Mas: 
the  indebtedness  of  Massey  to  Powell  &  Comp 
evidenced  by  a  note ;  that  defendants  gave  the  ( 
^>n  sued  on  for  the  accommodation,  and  at  the  req 
laintiffs,  and  that  as  the  consideration  thereof  the  i 
assey  was  to  be  transferred  and  delivered  to  th 
this  was  not  done,  but  they  were  compelLd  to  si 
Y  debt  to  Massey  without  deduction  ;  that  he  has 
state  and  is  insolvent,  so  that  a  delivery  of  the  1 
Id  now  be  useless;  that  the  consideration  of  t 
bftd  therefore  failed, 
n  motion  the  court  refused  to  strike  this  plea, 
c  point  was  raised  by  objection  to  evidence  and  ex 
s  to  the  charge  of  the  court. 
he  jury  found  for  the  defendants.  The  court  refi 
w  trial,  and  plaihtifTs  excepted. 

ILL  &  Harris;  J.  A.  Harley,  by  Harrisoi 
PLES,  for  plaintiffs  in  error. 

^CON  &  Rutherford,  for  defendants. 


Ny  Chief  Justice. 


>e  question  made  is  this  :  On  a  promissory  note  s 
t  ^    l>y  Powell  &  Company  with  this  addendum  made  ] 
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of  it:  "This  note  is  given  in  consideration  of  tlie  indebt- 
edness of  S.  D.  Masfley  to  L.  Powell  &  Company,  which 
we  hereby  aseunrte,"  is  parol  evidence  admissible  to  show 
the  indebtedness  which  was  assumed,  that  the  evidence 
of  it  was  a  promissory  note  held  by  Powell  &  Company, 
which  was  to  be  delivered  up  to  the  makers  of  the  note 
sued  on,  and  which  was  not  delivered  up,  but  still  retained 
by  Powell  &  Company  ?  Everybody  is  agreed  that  a  new 
and  dififerent  consideration  cannot  be  engrafted  by  parol 
on  the  note,  the  consideration  of  the  promise  being 
already  expressed  on  its  face;  because  it  would  be  to  add 
to  the  written  contract.  And  all  are  agreed,  too,  that  the 
consideration  expressed  on  the  face  of  the  paper  may  be 
shown  by  the  makers  to  have  failed,  and  thus  the  failure 
to  carry  it  out  be  set  up  and  shown  by  parol  as  a  bar  to 
the  suit.  So  that  the  task  before  us  is  to  apply  these 
principles  to  the  facts  made  in  this  case,  and  to  rule  it  ac- 
cordingly. 

The  consideration  is  certain  indebtedness  assumed. 
What  indebtedness  ?  The  contract  does  not  tell  us.  That 
it  is  not  a  gratuitous  promise  to  assume  the  debt  of  another 
is  clear;  because  the  consideration — a  consideration  for 
value — is  expressed  in  the  note.  On  the  face  of  the  note 
it  is  all  the  indebtedness  of  Massey,  because  no  part  is 
specified.  May  not  the  makers  show  what  that  indebtedne; 
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o  the  payees,  the  payees  refused  and  failed  to  give  them 
lie  evidence  or  security  which  they  held  for  that  debt, 
ut  held  on  to  it.    Can  they  collect  the  money  out  of  both  ? 
learly  this  was  not  the  written  contract.    At  least  it  is 
mbiguous,  and  may  be  explained  by  parol,  and  when  ex- 
lained  by  parol,  the  proof  is  that  the  debt  assumed  was 
0  be  turned  over  to  the  makers  and  was  not  turned  overt 
nd  thus  the  consideration  of  the  promise  failed. 
Suppose  no  consideration  had  been  in  the  paper  sued 
n,  but  it  had  been  "  for  value  received/'  what  that  was, 
nd  that  it  failed,  could  be  proved  by  parol.     Suppose  it 
ad  been  a  horse,  and  the  horse  had  not  been  turned  over 
ut  retained,  could  not  that  fact  be  proved,  and  the  failure 
deliver  the  horse  be  pleaded   and   proved  by   parol  ? 
o  where  the  consideration  is  the  debt  or  indebtedness  of 
nother  which  is  assumed  by  the  promissor,  the  retention 
f  that  debt,  the  failure  to  cancel  it,  or  in  case  of  its  being 
the  form  of  a  promissory  note,  to  deliver  it  up,  is  mat- 
er of  plea  in  defense  of  the  recovery,  and  may  be  set  up 
d  proved  by  parol. 

The  very  fact  that  the  debt  is  assumed  implies  that  the 

curity  for  it,  other  than  the  assumption  of  it  by  the  new 

romissor,  if  no  other  consideration  is  specified,  is  not  to 

retained  but  is  to  be  surrendered,  and  that  the  creditor 

s  thenceforth  to  look  for  payment  to  the  new  parties  who 

ave  assumed  it. 

The  only  doubt  in  the  application  of  the  law  to  the 

acts  here  arises  from  the  expression  of  the  consideration 

f  the  note  on  its  face.     That  is  indebtedness,  without  a 

tipulation  that  it  is  to  be  cancelled  or  the  evidence  of  it  to 

surrendered  ;  but  that  is  implied,  or  all  events  there  is 

uch  ambiguity  about  it  as  to  admit  parol  proof  of  the 

"^^eaning  of  the  consideration  expressed ;  and  when  we 

^^scertain  the  true  consideration  so  expressed,  the  rule  of 

1  aw  is  clear  that  it  may  be  proved  by  parol  that  it  has  failed. 

*T*herefore  we  conclude  that  the  court  below  was  right  so 

^0  hold  and  that  the  judgment  must  be  affirmed.     We  are 
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unable  to  see  the  error  in  the  charge  as  requested  touching 
the  land,  and  that  point  was  not  pressed  here  ;  virtually,  it 
grows  out  of  and  is  covered  by  th-;  other. 
Judgment  affirmed. 

Cited  for  plaintiffs  in  error :  Code,  §§2757,  3763,  3800, 
3803.  3806;  50  Ga.,  211  ;  52  lb.,  448;  43  III.,  167,  190. 
423 ;  S4  /*■.  289;  56  Id.,  31  :  Jr,  Id.,  113;  60  lb.,  383  :  62 
Ib.,2\y;  32  lb.,  372;  10  lb.,  22,  271,  714;  35  /*-,2i3; 
Wade  on  Notice,  337 — 341. 


Cape  Fear  Steamboat  Company  vs.  Bartholomess, 
sheriff,  et  al. 

I.  When  the  sheriff  seizes  property  under  a.fi.  fa.,  it  he  lurns  it  over 
to  the  defendant  to  keep,  he  does  so  at  his  peril ;  and  this  applies 
as  well  to  a  mortgage  fi.  fa.  as  to  a  fi.  fa.  founded  on  a  general 
judgmenL 

1.  In  such  case  the  shcrilT  is  not  entitled  to  fees  for  watching  and 
guarding  the  property  until  the  sale,  and  hence  cannot  transfer  any 
right  to  such  fees  to  defendant  in  fi.  fa. 

3.  If  the  defendant,  in  caring  for  such  property,  has  incurred  necessary 
expenses,  without  making  any  protit.  equity  will  allow  him  such 
actual  expenses  ;  but  it  will  not  allow  him  more  on  the  ground  that 
the  fees  of  the  sheriff,  had  he  held  possession,  would  have  been 
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Chisholm  &  Erwin  ;    A.  P.  &  S.  B.  Adams,  for  defend- 


FORD,  Justice. 

The  Cape  Fear  Steamboat  Company,  on  the  5th  day 
^f^  June,  1871,  foreclosed  a  mortgage  for  $26,000 00,  be- 
^*^^s  interest,  on  a  debt  due  to  the  said  company  by  Rob- 
^■"'t  Erwin  and  Charles  S.  Hardee,  partners,  using  the  firm 
-rne  of  Erwin  &  Hardee,  for  the  purchase  of  the  steamboat 
^^V'ernor  Worth,  and  upon  which  the  aforesaid  mortgage 
given.  The  boat  was  brought  to  sale  on  the  7th  day 
^^^    September,  1871,  and  was  bid  off  by  the  steamboat 

at  the  sum  of  $13,00000. 

^he  sheriff  refused  to  make  titles  or  deliver  the  boat  to 

said  company  until  it  obligated  itself  to  place  in  his 

^^^rids  the  sum  of  $515.00,  claimed  by  the  said  sheriff  for 

^^chmen's  fees  and  dockage  for  the  said  boat.     The  com- 

y  not  recognizing  the  justice  or  legality  of  this  claim, 

d  its  bill  in  eqiiityagainst  the  sheriff  and  Robert  Erwin, 

^^*^ing  that  this  sum  of  money  was  claimed  and  demanded 


p 

L 


^t  it  might  be  paid  over  by  the  sheriff  to  Robert  Erwin 

^  of  the  defendants  in  the  mortgage  fi,  fa,,  in  whose 

^session  the  boat  had  been  left,  after,  just  as  before,  the 

with  all  her  machinery,  tackle,  furniture,  etc.,  from 

date  of  the  lev)'  to  the  day  of  the  sale.     The  com- 

y  alleged  that  the  said  sheriff  had  no  right  to  leave 

^id  mortgaged  property  thus  levied  upon  in  the  hands 

»         One  of  the  defendants  in  the  mortgage  fi.  fa,,  and  that 

^  "^as  not  authorized  to  allow  the  said  defendant,  by  his 

ping  the  ^sAA  property,  to  charge  or  demand  the  enor- 

^^s  rates  claimed  for  the  watching  and  dockage,  when  the 

^  was  so  largely  in  excess  of  what  was  actually  paid 

^^  by  him. 

-^he  complainant  further  alleged  that  the  watchmen 

y  performing  that  duty  were  only  to  receive  $50.00 

month,  and  that  he  who  was  at  first  so  employed 
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had  died,  and  the  second  one  had  already  been  paid  tt 
sum  due  him  for  that  service.  And  it  was  also  allega 
that  the  dockage  actually  paid  was  only  S47.00.  a  part 
which  had  been  paid  by  the  defendant,  Erwin,  and  tb 
balance  by  the  complainant.  Tlie  insolvency  of  the  d, 
fendants  in  the  mortgage  _^.  fa.  was  also  alleged,  as  we 
as  that  they  were  largely  indebted  to  complainant  on  th 
said^.  fa.  The  prayer  was  for  a  decree  setting  aside  s 
ex  parte  order  granted  by  the  judge  for  the  payment  ■ 
the  aforesaid  sum  of  $515.00,  and  that  they  pay  tl- 
amount  of  damages  sustained  by  complainant  on  accouc 
of  the  said  boat  having  been  left  in  the  possession  of  th 
defendant,  Erwin. 

The  answer  of  the  sheriff  denied  leaving  the  boat  abs 
lutely  in  the  charge  or  possession  of  Erwin,  or  any  oth« 
person,  but  averred  that  he  took  possession  and  contrc 
and  employed  such  persons  as  he  saw  fit  to  watch  th 
same  and  keep  it  from  all  injury,  though  at  no  time  tur 
ing  over  the  charge  or  possession  as  alleged  by  complai 
ant.  He  also  denied  having  employed  the  persons  name 
as  watchmen,  or  that  the  charges  were  unreasonable,  bp 
alleged,  on  the  contrary,  that  they  were  reasonable  ar 
moderate, and  such  as  he  was  entitled  to  have  for  the  sc 
vices  rendered,  and  he  prayed  for  their  payment. 

The  defendant,  Erwin,  denied   that  he  had  the  sans 
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The  record  shows  that  after  the  levy  by  the  sheriff  on 

this  steamboat,  the  possession  thereof  was  continued  in 

Robert  Erwin,  one  of  the  defendants  in  the  mortgage 

yf-  yia.    The  character  of  that  possession  is  claimed,  both 

by  himself  and  the  sherifT,  to  be  as  the  agent  of  the  latter, 

"With  the  duty  upon  him  to  keep  her  free  from  damage  or 

injury,  and  to  do  which  both  a  watchman  and  dockage 

"wcrt  necessary.     Admitting  this  to  be  true,  does  it  follow 

as  a  matter  of  law  that  the  sheriff  may  leave  property  levied 

upon  in  the  hands  of  the^ebtor  and  defendant  in  the  yf .  /rt., 

and  at  the  same  time  allow  him  to  charge  fees  therefor? 

W'e  cannot  recognize  the  right  of  the  defendant  in  Jl.  /a. 

to  compensation  for  such  service.    But  it  is  insisted  that  the 

judgment  and  /i,  /a.  in  this  case  was  against  the  property 

^nd  not  against  the  owners.     Whilst  this  is  technically 

^^^e,  they  are  still  the  owners  of.  the  property,  and  they 

^'^  the  mortgagors  as  well  as  the  defendants  in  tbe^.  fa,, 

*^though  it  is  limited  to  the  particular  property  mortgaged. 

■*  hey  stand  to  that  specific  property  precisely  in  the  same 

y^^y  that  they  would  to  their  general  estate  with  a  general 

•'^^gmcnt  against  them,  and  the  same  rules  are  applicable 

^  ^oth  cases,  and,  as  we  hold,  are  as  follows : 

If  the  sheriff,  when  he  seizes  property  of  the  defendant 
'^^er  execution,  turns  it  over  to  him,  he  does  so  at  his 
^^^^'H,  and  this  applies  as  well  to  mortgage  yi.  /as  in  rem 
^  *o  general  jugments. 
In  such  case  the  sheriff  is  not  entiled  to  fees  for  watch- 
er  and  guarding  the  property  until  the  sale,  and  conse- 
^  ^^ntly  cannot  transfer  any  right  to  such  fees  to  the  defend- 

^*^t  in/.  A 

^f    the  defendant,  in  caring  for  such  property,  has  in- 
*'''ed  necessary  expenses,  without  making  any  profit  out 

-  ^He  property  whilst  he  held  it  from  the  date  of  the  levy 
^lie  day  of  the  sale,  equity  will  allow  him  such  actual 

I^^nscs  so  incurred;  but  it  will  not  allow  him  more,  be- 

-  y^^^c  the  fees  of  the  sheriff  might  have  amounted  to  more 

^>l  the  expenses  he  actually  incurred. 
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Even  if  equity  would  grant  the  defendant  such  f  ^ 
ordinarily,  it  will  not  do  ao  when  the  property  sold  un 
the_;f.  fa.  brought  into  court  much  less  than  the  amo*^ 
of  the  _/J.  /a. ;  but  it  would  apply  the  fees  so  acquired 
the  defendant,  and  to  be  paid  by  the  plaintiff  who  pn: 
chased  the  property  at  sheriff's  sale,  to  a  credit  on  — 
judgment,  on  the  principle  of  equitable  set-off 

To  require  the  plaintiff  in  Ji.  fa.  to  pay  over  any  i>- 
of  the  purchase  money  to  the  defendant  in  fi.  fa.,  wl-3 
the  fi..  fa.  itself  was  unsatisfied,  would  be  inequitable  »_ 
unjust,  and  certainly  so,  beyond  the  amount  actually  p^ 
out  by  the  defendant. 

Judgment  reversed. 


Pennington  et  al.  vs.  Gammon  et  al. 

I.  Any  county  may  organize  a  chain-gang  to  be  composed  of  ci 

who  may  be  employed  in  working  on  the  roads,  streets,  or  other 
public  works. 

3.  The  power  to  make  provision  for  their  safe  keeping  and  for  their 
constant  and  diligent  employment  was  vested  originally  in  the  or- 
dinaries, and  is  now  vested  in  some  counties  in  county  commis- 
sioners. 

3.  Such  powers  include  the  right  to  use  those  means  and  incur  those 
expenses  which  may  be  reasonably  necessary  for  their  execution, 
not  exceeding  the  constitutional  limit.  Hence  county  commission- 
ers may  incur  a  debt  (when  too  late  to  levy  a  lax)  for  the  purchase 
of  necessary  tools  or  implements,  not  exceeding  the  limit  set  by  the 
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Crawford,  Justice. 

The  commissioners  of  road  and  revenues  for  the  county 

^^    Floyd  having  organized  a  chain-gang  for  said  county 

Under  the  act  of  1879,  and  having  levied  a  tax  for  their  main* 

^^'^^.rice  and  support  of  18^  per  cent,  on  the   state  tax, 

*vliicrli  sum  when  raised  will  be  insufficient,  in  their  judg- 

^^^T\x,^  for  all  the  purposes  incident  to  and  necessarily  con- 

'^^^^^d  therewith,  did,  on  the   19th  day  of  November, 

'^^i,   pass  the  following  order:  "The  board,  under  the 

recommendations  of  the   grand    juries  of  this 

^         try,  having  organized  a  chain-gang  under  the  laws  of 

f^*^    ^tate,  and  having  now  twenty-four  prisoners  in  said 

.    ^-^t^-gang,  which  will  likely  be  added  to  from  time  to 

|.    '^^^^   and  the  tax  levied  for  this  purpose  being  insufficient 

.      *"    "^  tie  maintenance  and  support  of  the  chain-gang,  and 

jw^     *^^ing  necessary  to    raise  an   additional   sum,  to-wit, 

^^^'^^^^^o.oo  for  this  purpose,  and  it  being  too  late  in  the  year 

j^         ^^'Xry  another  tax,  it  is  ordered  that  the  chairman  of  the 

J,        ^  ■^ci  negotiate  a  temporary  loan  or  loans  to  supply  this 

j^  ^-•^l  deficiency  of  revenue,  and  that  the  sum  so  raised 

Implied  as  follows: $1,500.00 to  the  purchase  of  a  rock- 

l>  er  and  engine,  to  be  used  by  said  chain-gang  in  crush- 

^%onc  to  macadamize  the  roads  at  points  where  such 

is  or  may  be  needed,  and   the  balance  to  purchase 

lies,  clothing  and  tools,  and  for  the  pay  of  overseers 

laruards,  and  the  general  maintenance  of  the  chain- 


ed 


19 


t«->^  ^^  this  order  the  complainants  in  this  bill  object,  and 

j^^,^^^  *Xe  end  that  the  same  may  not  be  enforced,  ask  an  in- 


ion  restraining  them  from  negotiating  said  loan,  upon 
round  that  they  have  no  power  or  authority  to  incur 
uch  debt,  and  especially  so,  as  to  the  purchase  of  the 
-^crusher  and  steam-engine. 
^v.  "^  ^c  defendants  claim  that  they  have  the  power  under 
^x  ^    ^Constitution  and  laws  to  borrow  the  money  to  supply 
^    casual  deficiency  of  the  revenues,  and  that  it  is  now 


458         SUPREME  COURT  OF  GEORGIA. 

Pennington  ti  al.  Vs   Gammon  el  ai. 

too  late  to  levy  and  collect  the  same  for  the  present  year. 
The  whole  question  then,  made  by  this  bill  and  answer  is, 
whether  the  power  claimed  is  granted  to  the  defendants. 

Under  various  acts  of  the  general  assembly  of  this  state, 
the  last  of  which  was  passed  in  the  year  1879,  ^"X  county 
may  organise  a  chain-gang  to  be  composed  of  convicts, 
who  may  be  employed  in  working  the  roads,  streets,  or  on 
other  public  works.  The  power  to  make  provision  for 
their  support,  safe-keeping,  and  /or  tkcir  constant  and  dili- 
gent employment y  was  vested  originally  in  the  ordinaries  of 
the  counties,  but  now  in  the  commissioners  of  roads  and 
revenues  wherever  they  have  been  provided  for :  Code, 
§§4814,  4815  ;  acts,  1874,  p.  24;  acts,  1878-9,  p.  167. 

By  virtue  therefore  of  the  duty  imposed,  a  correlative 
right  exists,  even  if  not  specially  empowered,  in  these  com- 
missioners, not  only  to  levy  taxes  for  the  support  of  these 
convicts,  but  to  provide  the   means  for  their  doing  the 
work  specified,  and/£?r  their  constant  and  diligent  employ- 
ment therein.     It  is  under  this  power  that  they  have  al- 
ready levie  1  18J  per  cent,  on  the  taxable  property  of  the 
county.     This  not  being  sufficient  in  the  judgment  of  the 
commissioners,  they  propose  to  make  a  temporary  loan  to 
supply  the  deficiency.     To  prevent  this  indebtedness  be- 
ing incurred,  this  application  for  injunction  is  made,  and 
it  is  insisted  that  the  constitution  of  1877  prohibits  the  in- 
curring any  new   debt  in  this  way.     By  art.  vii,  sec.  vi, 
par.  II,  any  county,  under  an  act  of  the  legislature,  may 
levy  taxes  among  other  things,  to  maintain   and  support 
prisoners,   and  for  the  public   roads.     Under  the  power 
here  granted,  there  can  be  no  question  of  the  right  to  levy 
the  tax  of  1 8^  per  cent,  which  has  already  been  levied, 
and  to  which  no  objection  has  been  urged.     Furthermore 
whenever  there   is  a   casual   deficiency  of  the  revenues, 
then  the  county   is  authorized  to  incur  a  new  debt  for  * 
temporary  loan  to  meet  that  deficiency,  provided  that  tn^ 
said  amount  shall  not  exceed  one-fifth  of  one  per  cent.  ^^ 
the  assessed  value   of  the  taxable  property  therein— »'*^* 
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V"^!,    sec.  vii,  par.  i.     It  is  not  pretended  that  the  amount 

^o    l>e  borrowed  exceeds  the  constitutional  limit.     But  it 

'^    >  fisisted  that  $1,500.00  of  this  money  is  to  be  used  in 

^"^    p>urchase  of  a  rockrcrusher  and  engine,  and   that  no 

'^^'^^^    has  been  passed  authorizing  such  an  increase  of  debt, 

^■^<i    trhat  no  election  has  been  held  for  that  purpose.     It  is 

^'-■^   that  no  law  has  been  passed  authorizing  the  commis- 

^*  *^^*^  ers  to  purchase  the  specific  articles  named,  but  there  is 

*    1  ^  '\^/-  authorizing  the  employment  of  the  chain-gang  on 

."^^^    I>ublic  roads;  and  the  right  to  provide  the  necessary 


*^*  P^ laments  with  which  to  do  the  work  must  of  necessity 

^^^  I  O'w.  There  is  no  law  authorizing  the  purchase  of  spades, 

,  ^^  ^^  '^'^^s,  hoes,  axes  or  anything  else  needed  ;  yet  it  would 

^  ^^^  1  y  be  insisted  that  the  right  to  purchase  them  did  not 

,  ^^*^*t  •     And  if  the  commissioners  should  consider  that  the 

^^^^""^     and  most  economical  method  of  working  the  public 

3,  was  to  macadamize  them,  no  legal  reason  has  been 

to  us  why  they  might  not  purchase  such  implements 

ould  be  needed  and  employ  the  chain-gang  in  that 

We  cannot  see  that  the  cost  of  the  article  to  be 

lased,  can  affect  the  right  to  buy,  so  long  as  it  does 

xceed  the  limit  of  the  amount  they  may  have  the 

sr  to  levy,  or  the  amount  they  are  authorized  to  bor- 

Xo  supply  deficiencies  in  the   revenues,  and  in  this 

ration  lies  the  protection  to  the  tax-payer. 

i^  this  ruling  in   conjflict  with  the  case  of  Spann  et 

The  Board  of  Commissioners  of  Webster  county,  de- 

at  the  February  term,  1880,  not  yet  reported.     In 

case  the  commissioners  of  Webster  county  levied  a 

of  22  per  cent,  for  the  purchase  of  iron  safes  when 

2  was  no  law,  subsequent  to  the  adoption  of  the  const!- 

n  of  1877,  authorizing  such  a  levy  of  taxes.-    It  was, 

■^^fore,  the  creation  of  a  new  debt  on  the  property  of  the 

*^ty  for  which  no  authority  had  been  given  by  the  gene- 

^^.ssembly  of  the  state,  nor  did  it  fall  within  any  of  the 

iPlAerated  objects  of  taxation  set  forth  in  the  constitu- 

which  would  authorize  it,  without  the  assent  of  two- 

v  67—30 
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thirds  of  the  qualified  voters  of  the  county.     Whereas,  in 
the  present  case — under  the  constitution — the  counties  are 
specifically  authorized  to  levy  a  tax  to  maintain  and  support 
prisoners,  and  for  the  working  of  the  public  roads.     Undes* 
this  specific  grant  the  taxes  have  been  levied,  and  ther^ 
being  a  casual  deficiency,  under  another  specific  grant,  the^^ 
are  proceeding  to  make  a  temporary  loan  less  than  on^ 
fifth  of  one  per  cent,  upon  the  assessed  value  of  the  prof^^ 
erty  of  the  county. 
Judgment  afHimed. 


Thomas  vs.  The  State  of  Georgia. 

1.  The  jury  commissioners  are  the  proper  judges  of  the  qualificatioiB^^ 
of  citizens  to  be  placed  on  the  jury  lists  of  the  country.  That  wi^^ — 
nesses  sworn  on  the  trial  think  that  certain  names  should  have  bee^^ 
on  the  list,  and  that  few  colored  men  were  selected  (the  defendaiB.'^ 
being  colored)  is  no  ground  for  a  challenge  to  the  array  in  acrinsi.'^ 
ihal  case. 

2.  Under  direction  of  the  court  in  a  criminal  case,  the  solicitor-genera^ 
may  administer  the  oath  to  witnesses. 

3.  On  a  trial  for  murder  it  appeared  that  the  defendant  and  decease^^ 
were  living  together  as  husband  and  wife ;  that  the  deceased  wa3 
jealous  of  his  attentions  to  another  woman,  and  had  quarreled  witts 
him  about  the  latter ;  that  on  the  night  of  the  homicide  she  left  her 
house,  saying  as  she  went :  "There  are  two  persons  down  the  alley : 
I  think  it  is  Harp  (defendant)  and  his  sweetheart  ;*  I  will  go  and 
see ;"  that  she  went,  but  never  returned ;  and  that  the  next  day  sb^ 
was  found  murdered  near  where  she  expected  to  find  defendant : 

HM,  that  such  statements  by  her  were  admissible  as  part  of  the  r^s 
gesicB, 

4.  A  witness  who  examined  a  stick  habitually  used  by  the  defendant 
shortly  after  the  killing  and  while  it  had  fresh  stains  upon  it,  might 
testify  that  such  stains  looked  like  blood. 

5.  A  stick  used  by  a  defendant  charged  with  murder,  and  left  by  hio^ 
shortly  after  the  crime  was  committed,  bearing  upon  it  stains  appa' 
rently  of  blood,  was  admissible  in  evidence. 

6.  A  dead  body  found  with  a  knife  thrust  across  the  throat  and  breast* 
sufficient  to  have  caused  death,  and  with  no  signs  <A  accident  or 
suicide  about  it,  is  sufficient  to  prove  the  corpu»  deitcti  of  murder- 

7.  The  verdict  is  supported  b^  iVit  tNvd^nce, 
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riminai  Law.     Jurors.      Evidence.     Witness.     Prac- 
tice   in  Superior  Court.     New  Trial.     Before  Judge  SlM- 

Bibb  Superior  Court.     April  Term,  1881. 


t< 


omas  was  indicted  for  the  murder  of  one  Nancy 
rs,  a/ias  Puss  Edge.     On  the  trial  the  following  facts, 
'ri    t^  ri  cf,  appeared  from  the  testimony : 

A"  tx'^  defendant  and  deceased  had  lived  together  as  hus- 

^^  r^  ei  and  wife  for  a  considerable  length  of  time,  and  he  staid 

*'  •"■^  o^t  nightly  at  her  house.  She  became  jealous  of  his  at- 

ions  to  another  woman,  and  quarrels  ensued,  in  the 

~^«  of  which  he  struck  her  and  threatened  to  kill  her. 

^^  *^    "^  l^e  night  of  the  homicide  he  had  not  returned  home  up 

^^    t^  ^^  time,  since  early  in  the  evening.     She  looked  out  of 

^^     ^^  ouse,and  saw  two  people  standing  in  an  alley  which 

^ar  by.  She  said,  "  Yonder  stand  two  persons  at  the 
r  of  the  lot ;  it  looks  like  Harp  Thomas  and  his 
: heart,  I  think;  and  I  am  going  to  see  if  it  is  them, 
.m  coming  back  light  away  to  the  house.''  She  went 
^  "ds  the  couple,  who  separated  and  moved  off  in  op- 
|-  ^  '•^  ^  directions.     About  the  same  time  a  witness  testi- 

^^j^^      ^  o  hearing  defendant  and  deceased  (at  least  he  felt 
^\Y  ^   confident  it  was  they)  talking  in  angry  tones  in  the 

j^  i^^      Defendant  stated  to  a  witness  that  night  that  he 

^  J  Jl^     ^^parated  from  his  wife  (meaning  the  deceased).     He 

ot  return  home  that  night,  but  went  to  the  house  of 

Vicr  woman,  where  he  sat  before  the  fire  and  nodded. 

^old  him  to  lie  down  with  the  children,  but  did  not 

g  J  J^^'^^^i'"  whether  he  did  so,  as  she  went  to  sleep  leaving  him 

g  there,  and  when  she  woke  early  next  morning  he 

putting  on  his  shoes.     He  went  to  work  unusually 

j^  next   morning,  without   going  home  and  without 

A^      ^-Icfast,  dressed  too  in  other  than  his  usual  working  garb. 

^^*"ick  which  he  left  at  the  house  where  he  staid  showed 


^  *^s  apparently  of  blood.  The  deceased  never  returned 
.  *^^r  house  after  leaving  it  as  stated  above.  Next  morn- 
'^'^     was  found  dead  a  short  distance  down  the  alley 
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with  her  throat  cut  and  a  contusion  on  the  side  of  h 
head,  as  though  she  had  been  struck. 

The  jury  found  the  defendant  guilty,  and  recommend 
that  he  be  imprisoned  for  life.     He  moved  for  a  new 
on  the  following  among  other  grounds : 

(i.)  Because  the  court  overruled  a  challenge  to  the 
ray  of  jurors,  on  the  ground  that  many  names  of  citizer  "lis 
were  not  in  the  jury  box  that  should  be  there,  and  tl^  at 
the  names  of  only  very  few  colored  men  were  on  the  ji»  ^y 
list.     (Affidavits /r^  and  can  were  produced.) 

(2.)  Because  the  solicitor-general  was  allowed  to  sw^3.f 
the  state's  witnesses  and  place  them  on  the  stand,  owr^^ 
objections  of  defendant's  counsel. 

(3.)  Because  the  court  allowed  a  witness,  over  objecti^>^ 
of  defendant's  counsel  to  testify  to  what  deceased  s£»-i^ 
just  before  leaving  her  house,  as  set  out  in  the  cviderm<^* 
above. 

(4.)  Because  the  court  allowed  a  witness  who  found  tl*^ 
defendant's  stick  in  the  house  where  he  had  staid  the  ni^l^^ 
of  the  murder,  it  being  found  the  next  day,  to  testify  itrM,^t 
it  had  stains  upon  it  which  looked  like  blood,  the  witm^^* 
not  being  an  expert. 

(5.)  Because  the  court  admitted  the  stick  itself  in  evi- 
dence. 

(6.)  Because  there  was  no  proof  of  the  corpus  delicti* 

(7.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  defendant  excepted. 

F.  J.  M.  Daly,  for  plaintiflF  in  error. 

Clifford  Anderson,  attorney-general ;  Jno.  L.  Ha^^ 
DEMAN,  solicitor-general,  for  the  state. 

Jackson,  Chief  Justice. 

The  defendant  was  convicted  of  murder  on  circumsta^ 
tial  evidence  and  sentenced,  under  the  verdict  of  the  jur^ 
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the  penitentiary  for  life.     A  motion  was  made  for  a  new 
rial,  it  was  denied  and  its  denial  on  all  the  grounds  taken 
n  the  motion  is  the  error  assigned. 

1.  It  being  in  proof  that  the  commissioners  for  the 
^.election  of  traverse  jurors,  as  intelligent  and  upright  citi- 
zens, acted  honestly  and  according  to  law,  and  their  in- 
:  egrity  being  conceded  by  defendant,  the  challenge  to  the 

rray,  based  apparently  upon  the  fact  that  but  few  colored 

s^en  were  selected  and  some,  colored  and  white,  were  omit- 

"fced  who  in  the  judgment  of  witnesses  should  have  been 

^Z)n  the  list,  was  properly  overruled.     It  is  the  judgment 

f  the  commissioners  which,  under  the  constitution  and 

aws  of  this  state,  controls  in  the  selection  of  grand  and 

etit  jurors,  and  not  the  opinion  of  witnesses  sworn  on 

^^he  trial  of  a  cause. 

2.  The  folicitor-general,  as  the  organ  of  the  court  and 
'^jnder  its  direction,   "  time  whereof  the  memory  of  man 

nneth  not  to  the  contrary,"  has  sworn  the  witnesses  for 
he  state  and  for  the  defense ;  and  there  has  hardly  ever 

en  a  legal  conviction  in  Georgia,  if  that  officer,  by  order 
f  the  judge  in  open  court,  had  not  the  legal  power  to  ad- 

inister  oaths  to  those  witnesses.  It  is  the  common  law 
f  this  state,  sanctioned  by  a  practice  ever  since  its  inde- 

ndence,  and  to  rule  it  not  to  be  law  would  be  to  open 
he  doors  of  the  penitentiary  and  to  convict  her  judges 
nd  sheriffs  of  murder  in  many  cases.  There  was  no  error, 
hercfore,  in  overruling  the  objection  to  that  officer's  ad- 

inistering  the  oath  provided  by  law  to  the  witnesses 
fi.n  the  case  on  trial. 

3.  The  sayings  of  the  murdered  woman  on  the  night  of 
'Mhe  homicide  when  in  the  act  of  leaving  the  house  to  which 
^he  never  returned,  and  a  short  time  before  the  homicide, 
"%hat  "there  are  two  persons  down  the  alley;  I  think  it  ts 

Harp  and  his  sweetheart ;  I  will  go  down  and  see,"  were 
Omissible  as  part  of  the  res  gestae,  which  is  the  transac- 
tion  which  began  in  her  leaving  the  house  in  search  of  the 
prisoner  and  culminated  in  her  assassination  where  she  ex- 
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pected  to  find  him.     He  was  living  with  lier  as  his  wif^i 
had  beaten  her  an  account  of  jealousy  of  this  woinsi^ 
called  by  her  his  sweetheart,  and  her  ss^ings  just  as  she 
left  the  house  were  part  of  the  act  of  leaving,  and  thus 
part  of  the  transaction.     The  Code  of  this  state  declares 
that  "  declarations  accompanying  an  act,  or  so  nearly  con- 
nected therewith  in  time  as  to  be  free  from  all  suspicion 
of  device  or  after-thought,  are  admissible  in  evidence  ^ 
part   of  the   res  gestce^    This  woman  was  dead;  tlm^*'^ 
could  be  no  after-thought ;  what  suspicion  of  device  c^ati 
arise  in  reference  to  this  saying  of  hers  in  this  case  ?    Th* 
remark  accompanied  her  act  in  leaving  and  her  purpose  ^^ 
see  the  defendant  on  an  errand  of  jealous  anger ;  it  -^^^^ 
so  near  the  fatal  rencontre  as  to  preclude  the  though'C:^   o> 
plan  or  device  to  utter  a  falsehood.     It  was  admissible    o'^ 
both  branches  of  the   rule   expressed  so   clearly  in    tl^c 
statute.     Code,  §3773 ;  see  also  5  Ga.^  85 ;  45  /J.,  644;    ^ 
/<J.,  374;  Brady  vs.  Parker^  this  term  ;  i  Crim.  Law  M^^-» 
64.    The  objection  was  based  somewhat  on  the  expressic^^ 
"  I  think,**  as  to  the  identity  of  the  defendant ;  but  ide^^' 
tity  is  matter  of  opinion,  especially  at  night,  and  the  opii 
ion  of  identity  is  strengthened  by  long  intimacy,  and  mon 
especially  such  intimacy  as  exists  between  man  and  womai 
in  the  intimate  relation  existing  between   the  deceasec^ 
and  defendant.     See  Wharton*s  Ev.,  p.  461,  note,  p.  511^ 
4.  A  stick  left  at  a  house  the  night  of  the  homicide, 
and  shortly  after  the  deceased  left  her  house  to  follow  de* 
fendant  as  she  said,  had  the  appearance  of  blood  upon  it. 
The  witness  stated  that  *'  it  looked  like  blood  to  him ;" 
this  was  objected  to  and  admitted.     It  was  competent  for 
the  witness  to  say  that  the  stain  had  that  look  to  him. 
The  fact  that  he  handled  the  stick  and  examined  it  when 
the  mark  was  fresh,  was  enough  to  allow  his  opinion  to  go 
to  the  jury.     The  appearance  of  a  thing  is  a  fact,  partic- 
ularly such  a  thing  as  blood  stain.     Most  people  are  fam- 
iliar with  it,  and  may  state  how  it  looked  to  them  when 
fresh.     So  the  appearance  of  a  pistol  was  held  admissible 
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.nd  competent  evidence  to  base  a  charge  upon  in  56  Ga.^ 
13.     Its  appearance  shortly  after  it  was  alleged  that  it 
been  used  was  the  issue  of  admissibility  there. 

5.  Objection  was  made  to  the  admission  of  the  stick  for 
examination  by  the  jury.  The  same  case,  56  Ga.y  113, 
flTuIed  the  pistol  admissible,  and  that  ruling  covers  the  point 
Smere,  and  cases  might  be  multiplied  to  the  same  point. 
!l31oody  clothing,  bloody  knives,  are  always  held  to  be  ad- 
^xiissible ;   why  not  a  bloody  stick  used  that  night  by  the 

^fendant  and  left  at  the  house  where  he  spent  the  night? 

6.  The  dead  body  with  the  knife  thrust  across  the  neck 
Jidl  breast,  enough  to  cause  death,  are  proofs  sufficient  to 

ovf  the  corpus  delicti.    The  body  in  death  and  the  crim- 

iMT^^Ll  agency  in  causing  it  are  the  two  elements  that  make 

tl^-M,^    corpus  delicti.    The  body  found  and  identified,  the 

^-^-■"oat  cut,  the  fact  that  there  was  no  sign  of  suicide  or 

-«  <ient,  are  ample  to  prove  the  corpus  delicti. 

-»    The  issue  was,  who  did  the  act  that  made  the  homi- 

?     The  jury  found  that  the  defendant  did  it.    Is  there 

I   evidence  to  sustain  the  finding  ?    That  is  the  sole 

-ining  ground,  though  subdivided  into  several  speci- 

ions.     It  is  conceded  that  the  charge  is  unexception- 

It  is  unexcepted  to. 

evidence  is  all  circumstantial,  yet  it  points  steadily 

prisoner  as  the  criminal  actor  in  the  deed  of  blood. 

nger  posts  direct  the  searcher  for  truth  nowhere  else. 

is  no  motive  for  another  to  perpetrate  the  deed. 

^LS  tired  of  her,  and  she  followed  in  jealousy  his  at- 

ns  to  another  woman.     This  had  made  him  angry 

5  extent  of  severely  beating  her  before  more  than 

and  he  had  threatened  to  kill  her.     With  the  woman 

om  she  was  jealous,  he  passed  down  the  alley,  and 

^^^Uowed.    The  woman  left  and  defendant  and  de- 

talked  angrily  together,  and  there  or  near  there 

'<^dy  was  found  the  next  day.    That  silent  but  never 

'«d  witness,  his  stick,  with  its  finger  prints  of  blood, 

^^ft  at  the  house  where  he  spent  the  night.    There 
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he  sat,  a  culprit  who  could  not  sleep,  because  conscience 
was  awake  ariH  drove  sleep  away ;  and  there,  from  the  wo- 
man's testimony  at  whose  house  he  spent  the  night,  he 
probably  sat  all  night.  The  next  morning,  much  earlier 
than  usual,  and  without  a  nriorsel  of  breakfast,  he  is  at 
his  place  of  work.  He  does  not  return  to  the  home  which 
he  knew  was  deserted  forever  by  her  with  whom  he  lived 
in  adultery,  that  night,  nor  docs  hunger  lead  him  therefor 
his  usual  breakfast  the  next  morning,  for  he  knows  that 
the  hands  that  had  cooked  it  for  him  there  were  stiff  in 
death  and  could  cook  no  more.  He  has  no  witness  to 
explain  this  unusual  conduct,  nor  rfoes  he  in  his  statennent 
explain  it  to  the  satisfaction  of  impartial  justice,  though 
mercy  may  plead  his  cause.  On  the  contrary,  that  state- 
ment leads  him  into  antagonism  with  more  th^n  oneas^ 
sured  fact,  ar.d  does  not  in  the  mind  of  the  jurors  who 
tried  him,  or  the  judge  who  sentenced  him,  raise  a  reason- 
able doubt  of  his  guilt.  All  that  the  mercy  which  should 
ever  temper  justice  could  do,  the  jury  have  done  for  him. 
The  death  penalty  is  lifted  from  its  impending  fall  upon 
his  head,  and  he  lives  in  the  penitentiary  for  life,  to  suffer 
that  milder  penalty  which  the  jury  have  affixed  to  his 
crime.  We  do  not  find  in  the  record  anything  which  au- 
thorizes us  to  interfere. 
Judgment  affirmed. 


Byne,  guardian,  et  al.  vs.  ANDERSON. 

1.  Original  returns  of  a  guardian  or  administrator  are  not  admissible 
as  prima  facie  evidence  for  him  on  a  rule  for  settlement.  It  is  the 
judgment  of  the  ordinary  thereon,  that  makes  them  such  evidence, 
and  that  must  appear  by  an  exemplification  from  the  records  of  toe 
court  of  ordinary. 

2.  An  administrator  who  makes  his  returns  as  provided  by  law  is  e^^ 
titled  to  commissions  ;  if  he  fails  to  make  returns,  and  upon  citatio*^ 
fails  to  show  satisfactory  cause  for  delay,  he  is  not  entitled  to  co<**^ 
missions  for  the  year  of  the  default. 

y*  Where  a  new  guardian  was  appointed  for  a  minor  in  i869,aadafl^^^ 
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the  lapse  of  nine  months  and  fiixttn  days  brought  a  rule  for  set- 
tlement against  the  former  guardian,  if  the  proceedings  showed  on 
their  face  that  it  was  in  the  nature  of  an  action  of  devastavit  for 
acts  of  mismanagement  prior  to  June  ist,  1865,  as  to  such  acts  the 
bar  of  the  statute  would  apply. 

4.  That  a  guardian  brought  or  ineffectually  started  to  bring  suit  on  the 
bond  of  a  former  guardian  or  an  administrator  within  the  bar  of 
the  statute  of  limitations,  will  not  save  the  bar  from  applying  to 
rules  for  settlement  before  the  ordinary  subsequently  brought,  if 
they  would  otherwise  be  barred,  nor  are  the  records  of  such  former 
suits  admissible  in  evidence  on  the  trial  of  the  latter  to  relieve  them 
from  the  operation  of  the  statute. 

5.  A  charge  should  not  assume  facts  which  are  in  contest  to  have  been 
proved. 

6.  Where  a  guardian  seeks  to  relieve  himself  from  liability  by  showing 
that  he  received  Confederate  money  for  assets  of  the  estate,  the 
onus  is  on  him  to  show  that  he  acted  as  a  prndent  man  in  so  doing. 

(a.)  Though  a  guardian  received  Confederate  money  for  his  ward  dur- 
ing the  late  war,  in  good  faith,  yet  if  he  did  not  keep  that  very  money 
apart  from  his  own  funds,  he  would  be  liable  for  its  value  at  the 
time  of  its  receipt. 

7.  The  evidence  is  so  confused  that  it  fails  to  make  out  a  case  on 
which  the  recovery  had  can  stand. 

Evidence.  Administrators  and  Executors.  Guardian 
and  Ward.  Statute  of  Limitations.  Charge  of  Court. 
Confederate  Money.  Verdict.  Before  Judge  Snead. 
Burke  Superior  Court.     May  Term,  1880. 

Julia  W.  Hayne,  individually  and  as  guardian  of  Mary 
Anderson,  moved  three  rules  in  the  court  of  ordinary 
against  Edmund  Byne  for  settlement — one  against  him 
as  guardian  of  Mary  Anderson,  one  as  administrator  de 
bonis  non  on  the  estate  of  James  Anderson,  Jr.,  and  the 
other  as  administrator  de  bonis  non  of  Moses  P.  Anderson. 

The  rules  being  tried  in  the  court  of  ordinary,  an  appeal 
Was  taken  to  the  superior  court. 

On  the  trial  on  appeal  the  three  rules  were,  by  order, 
Mnsolidated  and  tried  together. 

These  facts  appear  from  a  sort  of  condensed  statement 
ifi  the -record,  there  being  no  copy  of  the  rules  themselves. 
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Bya*. 


A3  far  as  can  be  ascertained  from  the  confused  record 
this  ca«,  these  rules  were  in  part  at  least  in  the  nature 
actions  of  devastavit,  and  the  principal  points  ther^^^ 
were  the  mismanagement  of  the  estates,  and  receivL 
Confederate  money  during  the  war,  without  account! 
for  it  to  the  estate  and  when  it  was  imprudent  to  recei^ — • 
it.     On  the  material  points  the  evidence  was  conflictic 

Mary  Anderson  seems  to  have  been  interested  in  e^ — 
of  the  estates  sought  to  be  settled,  but  how  much  t — ^~ 
interest  amounted  to  is  very  difHcult  to  understand  frc 
the  record,  if,  indeed,  it  be  possible,  Mrs.  Hayne  ^^  ■ 
appointed  guardian  of  Mary  Anderson  in  June,  i%C-  -^ 
these  rules  were  taken  out  in  December,  1871,  and  M^^be 
Anderson  became  of  age  in  1874. 

The  jury  found  for  Maty  Anderson  alone  $4,500.  -^^ 
Defendant  moved  for  a  new  trial,  on  the  following  amc=^K= 
other  grounds : 

(i.)  Because  the  court  erred  in  ruling  out  and  exclud^^K 
as  testimony  before  the  jury  the  annual  returns  and  vou  -• 
ers  of  Edmund  Byne,  as  administrator  de  bonis  non 
James  Anderson,  Jr.,  deceased,  for  the  years  i8< 
1865  and  1868;  the  annual  returns  and  vouchers  of  < 
Edmund  Byne  as  administrator  de  bonis  non  of  Moses 
Anderson,  deceased,  for  the  same  years;  and  the  ann 
retuTTig  and  vouchers-of  saiJ  Edmund  Byne  as  guard 
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cause  of  action  did  not  accrue  until  she  became  of  age, 
and  if  she  beicame  of  age  after  June  ist,  1865,  the  statute 
of  limitations  as  pleaded  is  of  no  force  in  this  case,  and 
hence  the  question  of  moral  fraud  by  the  defendant  is  not 
for  your  consideration." 

(3.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: *'If  you  find  that  Mrs.  Hayne  sued  the  defendant 
for  the  recovery  of  her  property  by  or  on  January  ist, 
1870,  in  the  superior  court,  and  afterwards  commenced  the 
present  suit  for  the  same  purpose  in  the  court  of  ordinary, 
and  after  commencing  this  suit,  dismissed  the  former  one, 
then  the  statute  of  limitations  does  not  apply  to  her,  for 
the  reason  that  she  commenced  her  suit  by  the  time 
required  by  law/* 

(4.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "  A  guardian  is  bound  by  the  law,  and  he  is  respon- 
sible for  any  loss  that  may  result  by  failure  to  follow  the 
law.  It  matters  not  how  morally  honest  he  may  be,  if  he 
fails  to  follow  the  law,  he  is  liable  for  any  loss  that  may 
result  therefrom." 

(5.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  This  being  a  suit  against  the  defendant  as  guar- 
dian, charging  him  with  a  devastavit^  he  is  not  entitled  to 
deduct  attorney's  fees  out  of  the  trust  fund  for  defending 
this  suit." 

(6.)  Because  the  court  erred  in  charging  as  follows: 
'' Although  the  guardian  may  have  received  Confederate 
money  in  good  faith  as  a  prudent  man,  yet,  unless  he 
shows  affirmatively  that  he  kept  that  very  same  money 
separate  and  apart  from  his  own  individual  funds,  he  is 
liable  to  the  ward  for  the  value  of  the  money  at  the  time 
he  received  it." 

(7.)  Because,  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  If  you  find  from  the  evidence  that  Moses  P.  An- 
derson was  the  child  of  Mrs.  Hayne  (formerly  Anderson)* 
and  that  he  died  while  the  mother  was  not  a  widow,  and 
•he  had  other  children  then  living,  then  Mrs.  Hayne  does 
Qorinherit  any  of  the  estate  of  Moses  P.  Andersotv " 
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(8.)  Because  the  court  erred  in  charging  the  jury  as  - 
lows:  "If  you  find  from  the  evidence  that  Mr.  Byne  ■ 
not  make  his  returns  according  to  law,  and  that  they  w- 
not  examined,  approved  and  ordered  recorded  by 
ordinary,  then  Mr.  Byne  is  not  entitled  to  any  comrr 
sions  on  his  returns.  The  papers  are  not  admitted 
you  aslegal  returns,but  simply  as memorandaand  receij 
to  which  Mr.  Byne  referred  in  his  testimony." 

(9)  Because  the  court  erred  in   refusing  to  charge 
jury,    at  the   request  of   counsel  for  the  respondent 
writing,  as  follows:  "  That  if  the  jilry  find  from  the 
dence  that  Miss  Mary  Anderson  was  represented  b 
guardian  other  than  the  defendant  prior  to  the   first 
January,  1870,  she  cannot  recover  in  this  suit  forany 
management  of  her  interest  prior  to  June  ist,  1865.  un 
it  shall  appear  that  defendant  was  guilty  of  actual  fr^ 
actual  intentional  wrong  doing,  willful  and  corrupt  A- 
ing;  but  only  for  an  omission  of  duty,  he  cannot  be  I 
responsible  in  this  suit,  if  this  suit  was  not  brought  berf 
the  first  dayof  Januaiy,  1870,  so  far  as  Mrs.  Hayne,  on^ 
the  plaintiffs,  is  concerned,  as  to  any  mismanagement  p  ' 
to  June  1st,  1865." 

(10.)  Because  the  court  erred   in  its  general   chaise 
the  jury,  as  follows :  "  The  statute  of  limitations  does 
apply  to  her  f  Mnr}*  Anderson)  if  she  was  a  minor  on 
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r,  guardian,  vs.  Edmund  Byne,  principal,  and  John 
le,  secretary ;  and  E.  F.  Lawson,  ordinary  Burke 
%  for  use  of  Julia  W.  Hayne,  guardian  Mary  Ander- 
.  Edmund  Byn«,  principal,  and  John  S.  Byne,  secu- 
le  purpose  of  said  evidence  being  to  show  that  the 
t  cause  of  action,  although  accruing  prior  to  June 
65,  was  sued  upon  on  or  before  the  first  day  of 
y,  1870,  and  thereby  relieved  the  present  suits  from 
r  of  the  statute  of  limitations  of  1869. 
motion  was  overruled,  and  defendant  excepted. 

Jones  ;  H.  D.  D.  Twiggs,  for  plaintiffs  in  error. 

Hook  ;  W.  W.  Montgomery  ;  H.  E.  W.  Palmer  ; 
Bleckley,  for  defendant. 

DN,  Chief  Justice. 

cause  comes  before  us  on  pleadings  so  uncertain, 
ecord  so  incomplete,  that  it  is  difficult  to  apply 
rinciples  with  any  degree  of  accuracy  to  it.  It  is 
r    troublesome  so  to   probe  through  the  unknown 

and  arteries  of  evidence  and  want  of  evidence  as 
ch  with  any  degree  of  certainty  the  spot  where 
lies  concealed  from  our  view.  Three  cases  are  con- 
ed  and  tried  together.  What  interest  Mary  Ander- 
5  in  two  of  them  the  record  nowhere  shows.  What 

the  estates  of  either  of  the  two  decedents  of  which 
vas  the  administrator,  and  for  an  account  of  which 
ied  in  these  rules  by  Mary  Anderson,  she  inherited, 
re  appears.  What  these  rules  were,  what  account- 
5  demanded  by  them,  what  devastavit  is  alleged  in 
For  the  judge  in  his  charge  speaks  of  the  action  as 
or  a  devastavit^  does  not  appear,  because  the  three 
re  all  lost  or  mislaid,  and  neither  is  in  the  transcript 
>  to  this  court,  but  only  the  naked  statement  of  the 
r  and  appeal  on  rules  from  the  court  of  ordinary, 
Dce  a  most  important  fact  in  the  pleadings  cannot 
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be   ascertained,  to-wit :     When  did  the  devastavit  com- 
plained of  arise  as  alleged  in  these  lost  rules  ? 

It  would  seem  that  without  regard  to  errors  of  law  in  re- 
spect to  testimony  and   charges  and  failure  to  charge* 
alleged  and  assigned,  that  as  Byne  was  called  to  account 
in  three   capacities,  and  the   jury   found  forty-five  hun^ 
dred   dollars   in   favor  of    Mary  Anderson   against  hin» 
in  all,  that  the  verdict  is   not  supported  by    evidence  9 
there  being  no  evidence   in   respect   to  two  of  the  casc^ 
whether  she  took  all  he  owed  the  estates,  or  half,  or  one-^ 
tenth  thereof.     No  man  on  earth,  not  the  most  perfects 
accountant,  nor  the  most  expert  arithmetician  and  book^ 
keeper,  can  take  this  record  and  cipher  how  these  parties 
stand.     In  no  view  of  the  law  can  it  be  done.      Whether^ 
the  returns  were  in  or  out,  as   returns   legally  made  out,, 
filed  and  passed  to  judgment  and  record  by  the  ordinary;^ 
whether  commissions  be  or  be  not   allowed  upon   them  p 
whether  the  statute  of  limitations  of  1869  be  or  be  not: 
applied   to  the  acts  of  administration    prior    to   1865 ; 
whether  the  law  in  regard  to  Confederate  notes  and  bonds 
was  properly  ruled  or  not ;  whether  the  jury  found  for  or 
against  and  without  evidence   on  that  issue;  still   all  is 
uncertain,  and   the   legal   result  impossible   to  be  ascer- 
tained, because  the  plaintiff's  aliquot  part  of  what  the 
administrator  owed  is  nowhere  disclosed. 

The  case  must,  therefore,   go   back   lor  a   new  trials 
because  this  record  does  not  furnish  evidence  to  show  ther 
true  balance  due  to  plaintiff  from  defendant  in  the  threer 
suits  tried  together,  and  the  assignment  of  error  that  ther- 
verdict  is  not  supported  by  the  evidence  must  be  su 
tained. 

As  it  is  to  be  again  tried,  it  is  our  duty  to  state  oui 
views  of  the  law  of  the  case  on  the  various  points  made 
so  that  the  law  so  determined  now  may  be  applied  on  th 
new  trial. 

I.  The  returns  were  not  in  evidence,  or  admissible  a 
returns  and  judgments  of  the  court  of  ordinary,  and  th 
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'imafacii  evidence  for  the  administrator  and  guardian, 
because  the  only  legal  evidence  of  such  returns  is  an 
e>ceniplification  from  the  records  of  the  court  of   ordi- 


\ 


It  is  a  court  of  record,  and  the  judgments  of  such  a 

urt  are  ascertained  by  the  record,  and  a  copy  of  the 

^^cord,  under  the  certificate  and   seal   of  the  court,  is 

'tile    best  evidence — indeed  the  only  evidence,  except  in 

of  the  destruction  by  fire,  or  other  disaster,  of  the 

cord — of  the  judgment  upon  the  returns  which  gives 

enti  the  validity  of  returns,  and  makes  them //"tV/f^i  facie 

'idence  in  all  courts,  to  be  surcharged  and  falsified  by 

Oof,  and  thus,  and  thus  only,  rebutted.     Code,  §1823. 

•2.   If  returns  are  thus  shown  to  have  been  made  by  the 

Monday  of  July,  or  by  the  end  of  the  year,  commis- 

s  are  to  be  allowed  ;   otherwise  not  for  the  year  of 

f^ult,  if  he  be  cited  to  appear  and  does  not  show  cause 

f*  delay  satisfactory  to  the  ordinary.     Code,  §1827. 

3-  The  entire  court  is  of  the  opinion  that  if  the  rules, 

^ich  constitute  the  pleadings  or  declarations  in  a  case  of 

13  sort,  show  on  their  face  that  the  devastavit  occurred 

iorto  the   first  of  June,   1865,  then  Mary    Anderson 

vild  be  barred  by  the  act  of  1869,  unless   she  showed 

vid  in  the  conduct  of  the  guardian,  under  the  rulings  of 

is  court  in  62  G^dr.,123,  574 ;  but  the  rules  are  not  here, 

»>cl  we  do  not  know  what  allegations  are  in  them.  Those 

decide  that  if  suit  be  not  brought  in   nine  months 

fifteen  days  afier  the  infant  has  attained  majority,  the 

of  the  statute  attaches,  where  the  pleadings  of  plain- 

^*ff  show  an  effort  to  make  defendant  liable  for  some  par- 

^icular  act  of  mismanagement  occurring  prior  to  the  first 

^'   June,  1865.     Here  the  new  guardian  could  have  sued 

*  f^w  months  before  the  first  of  Januar}',  1870,  and   did 

not  s^^  unjji  more  than  nine  months  and  fifteen  days  after 

*"C  Could  have  sued,  and  therefore,  upon  the  principles 

"■uied  in  these  cases,  the  old  guardian,  Byne,  can  plead  the 

^tute  s^inst  her  and  her  ward,  if  the  rules  should  show 
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1865. 

Unless  the  rules  shall  show  such  allegation  of  misman- 
agement, I  do  not  see  how  the  statute  can  bar  this  case 
without  overruling  45  ffrt.,  478,  and  ^y  lb.,  459.  In  the 
first  of  those  cases,  the  infant  attained  her  majority  after 
the  passage  of  the  act  of  1869.  and  in  that  year,  and  did 
not  sue  within  nine  months  and  fifteen  days  of  that  time  : 
yet  she  was  held  not  to  be  barred,  because  she  called  her 
guardian  to  account  for  a  general  settlement,  and  not  for 
any  particular  act  of  dei-astavit  before  June,  1865,  Un- 
less, therefore,  these  rules  should  show  that  the  old  guar- 
dian, Byne,  is  called  to  account  for  mismanagement  prior 
to  June  1st,  iS6j,  this  is  exactly  that  case,  except  that 
the  new  guardian  was  appointed  in  i86g,  after  the  act  of 
that  year,  in  this  case,  while  in  that  case  the  infant  at- 
tained majority  in  1869,  after  the  date  of  the  act.  And 
Lake  vs.  Hardee  et  al.,  in  57  Ga.,  459,  follows  Hobbs  vs. 
Cody,  in  45  Ga.,  478. 

It  cannot  be  questioned,  however,  that  there  seems  to 
be  difficulty  in  harmonizing  all  the  cases  with  the  statute 
and  with  each  other  ;  and  both  of  my  brethren  think  that 
the  language  of  the  statute  in  such  case  should  be  invoked 
and  should  rule.  By  an  examination  of  that  act  it  will 
be  seen  that  it  applies  not  only  where  the  cause  of  action 
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currency,  bonds,  or  the  like,  without  an  order  of  court  or  other  suflfi- 
cient  authority ;  or  in  the  management  of  any  trust  estate  which  oc- 
curred prior  to  ist  of  June,  1865  ;  or  when  the  mismanagement  or  in- 
wcstnoent  occurred  or  was  made  prior  to  that  date,  shall  be  brought  by 
xstof  January,  1870,  if  not  already  barred,  and  not  after;  and  the 
right  of  action  shall  be  forever  barred,  if  not  brought  within  that  time ; 
provided,  that  no  executor,  administfator,  guardian,  or  trustee,  shall 
taave  the  bene6t  of  this  act  who  has  acted  fraudulently  and  corruptly  in 
management  of  the  trust  estate," 
*'  8.  That  all  cases  of  the  character  mentioned  in  any  section  of  this 
which  have  arisen,  or  in  which  the  right  or  action  of  the  liability 
accrued,  or  the  contract  has  been  made  since  the  ist  of  June,  1865, 
11  be  controlled  and  governed  by  the  limitation  laws  as  set  forth  in 
Revised  Code  of  Georgia  adopted  by  the  constitution  of  this  state." 

It  will  be  thus  seen  that  whatever  the  rules,  if  ever  dis- 

overed  or  recovered  or  established  by  copies,  shall  show, 

effort  is  here  made  to  make  Byne  liable  for  acts  of  mis- 

axiagement  by  him  prior  to  June  ist,  1865,  by  the  proof  ; 

d  there  must  have  been   pleading  enough  to  authorize 

liat  proof.    Practically^  therefore,  we  cannot  see  any  clear 

istinction  between  this  case  and  Jordan  vs,  Ticknor  et  al.^ 

2  Ga.,  123-129;  and  as  the  act  of  1869  seems  to  us  to 

armonize  better  with  that  ruling  than  with  45  Ga.,  478, 

e  adopt  the  former  and  follow  it,  if  the  two  cannot  con- 

ist  and  stand  together. 

The  truth  is  that  strict  pleading  was  hardly  resorted  to 

rules  like  these,  and  a  wide  latitude  was  given  to  the 

roof  in  all  probability ;  and  as  the  gist  of  the  account 

d  defalcation  occurred  prior  to  June  ist,  « 865,  and  proof 

licreof  was  made,  and  the  main  issue  formed  and  fought 

the  question  whether  prudent  business  men  took  the 

onfederate  currency  in   1863-4  and  5  ;  we  must   rule  in 

case  that  the  bar  of  the  statute  of  limitation  of  1869, 

ttached,  unless  the  guardian  and  trustee  acted  fraudu. 

ently.    We  mean,  of  course,  that  it  attached  as  to  efforts 

o  make  Byne  liable  for  mismanagement  prior  to  the  ist 

f  June,  1865. 

4.  It  is  conceded  that  the  court  erred  in  admitting  the 
V  67—31 
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Byne,  guardian,  #/  at.  vs.  Aadenon. 

prior  suits  on  the  bonds  and*  allowing  them  to  aid  in  lift- 
ing  the  bar  of  the  statute. 

5.  The  attorney's  fees  ought  not  to  be  allowed  if  the 
estate  was  mismanaged  and  a  devastavit  was  committed; 
but  the  charge  complained  of  in  the  iifth  ground^eems-to 
take  that  for  granted.     To  that  extent  it  is  error. 

6.  In  respect  to  the  charge  in  regard  to  Confederate 
money,  we  see  no  error.  52  Ga.^  600 ;  54  /d.,  291 ;  VefUh 
Ale  vs.  Cody^  this  term. 

The  case  before  us  is  between  Mary  Anderson  and  Bync. 
No  recovery  was  had  by  Mrs.  Haync,  and  as  to  any  al- 
9eged  errors  which  affected  her  only,  we  need  say  nothing, 
because  they  are  wholly  immaterial  to  the  issues  here  and 
to  those  to  be  tried  on  the  new  hearing. 

Taking  the  case  altogether,  we  feel  that  a  new  trial 
must  be  awarded  on  account  of  the  total  absence  of  all  evi- 
dence going  to  show  the  interest  of  Mary  Anderson  in  two 
of  the  three  estates,  for  which  Byne  was  called  to  account, 
and  errors  in  our  judgment  in  respect  to  the  statute  of 
limitations  of  1869  as  applicable  to  a  large  part  of  the  case* 
On  the  merits  of  the  controversy  we  express  no  opinion 
as  a  new  trial  should  be  free  from  any  views  we  may  en- 
tertain of  the  evidence  seen  through  the  mazes  of  this 
confused  record.  Should  the  review  of  the  case  when 
again  tried  be  invoked  a  second  time  by  this  court,  it  is 
hoped  that  a  cleaner  and  clearer  record  be  transmitted  for 
our  guidance;  that  lost  pleadings  be  established;  and 
issues  be  clearly  made,  so  that  the  principles  of  law  may 
be  applied  to  the  facts  of  the  case  with  less  difficulty  and 
embarrassment,than  those  which  have  environed  the  case 
now  made. 

Judgment  reversed. 
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Cheney  ei  al.,  for  use,  vs.  Newton,  commissioner,  et  al. 

I.  The  county  board  of  education  is  a  court  of  limited  jurisdiction » 
and  before  they  can  try  an  application  for  an  order  to  pay  money  to 
a  teacher,  it  must  appear  that  the  account  has  been  audited  by  the 
county  commissioner. 

I.  There  being  no  evidence  on  which  a  verdict  could  be  founded  in  this 
case,  a  non-suit  was  prq;>erly  awarded. 

a.)  For  a  refusal  by  a  county  school  commissioner  to  audit  a  claim, 
mandamus  will  lie  to  compel  him  to  do  so. 

County  Matters.  Education.  Judgments.  Courts, 
urisdiction.  Before  Judge  Lawson.  Greene  Superior 
^ourt.     March  Term,  1881. 

.  The  county  board  of  education  of  Greene  brought  suit 
Dr  the  use  of  Thornton  against  Newton,  and  others,  on 
tie  bond  given  by  said  Newton  as  the  county  commis- 
Loner  of  education  in  said  county. 

They  alleged  that  the  county  board  of  education  in  said 
3unty,  at  their  regular  meeting  on  the  first  Tuesday  in 
anuary,  1879,  passed  an  order  which  was  duly  entered 
pon  the  minutes  of  said  board,  which  order  allowed  the 
laim  of  Jesse  M.  Thornton  on  the  common  school  fund 
f  1878,  and  directed  the  payment  of  the  same  by  said 
>unty  school  commissioner.  They  alleged  further  that 
ltd  commissioner  had  violated  the  conditions  of  his  bond, 
)r  that,  notwithstanding  said  order  requiring  him  to  pay 
ver  to  Jesse  M.  Thornton  his  pro  rata  of  the  school  fund 
>r  the  year  1878,  and  notwithstanding  the  said  Newton  had 
ad  in  hand  money  belonging  to  the  common  school  fund 
>r  said  year  sufficient  to  pay  said  Thornton's  claim  as 
squired  by  said  order  the  said  Newton,  disregarding  his 
uties  as  said  commissioner,  and  in  violation  of  the  con- 
itions  of  his  bond,  failed  and  refused,  and  still  fails  and 
^fuses,  to  pay  the  claim  of  said  Thornton  as  required  by 
Eud  order. 

Defendants  alleged  as  matter  of  defense  that  the  order 
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recited  in  plaintiff's  declaration,  was  appealed  from  b'*^*" 
the  said  Newton,  and  that  the  appeal  has  been  adjudicaie  =^ 
by  the  state  school  commissioner,  and  a  decision  rendere-^^  " 
adversely  to  plaintiff's  right  to  compensation  out  of  thc^  ^ 
school  fund  for  1878.  It  is  further  alleged  that  the  clainw  S 
of  said  Thornton  on  the  school  fund  for  the  year  1878,  ■  -. 
not  a  valid  and  legal  claim,  for  the  reason  that  said  Thorix  ~~* 
ton  was  never  recommended  by  the  local  board  of  trustee*  -^ 
of  his  district,  and  never  made  a  contract  with  the  countu^"  ' 
commissioner  of  education  as  required  by  law  ;  and  th^3>  ' 
said  order  passed  by  the  county  board  of  education  : 
void,  because  of  uncertainty,  and  becaui>e  it  was  passed  ii^  * 
violation  of  the  established  rules  of  the  county  board  ciz«=^ 
education. 

The  following  testimony  was  introduced  by  plaintiffs  ."^^^^ 
Thornton  testified  that  he  taught  school  in  Greene 
county  in  1878  ;  that  he  was  a  licensed  teacher,  but  did 
not  have  a  contract  for  the  reason  that  the  county  school 
commissioner  refused  to  give  him  a  contract ;  that  he  was 
recommended  by  the  local  board  of  trustees ;  that  he 
made  out  his  account,  which  was  correct,  and  it  was 
presented  by  his  attorney  to  Newton  for  payment ;  that 
he  appeared  before  the  board  of  education  of  Greene 
county,  and  the  board  decided  to  pay  his  claim  ;  that  he 
made  a  contract  with  the  patrons  of  his  school,  whereby  he 
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was  before  said  board ;  that  the  oitler  allowing  said  claim 
was  passed  by  the  board  at  the  January  term,  1879  ;  that 
the  board  passed  the  order  because  they  were  satisfied, 
from  the  evidence,  that  the  failure  of  Thornton  to  get  a 
contract  was  due  to  a  misunderstanding  of  the  law  by  the 
local  board  of  trustees  of  the  district  where  Thornton 
taught,  and  they  were  satiefied,  from  the  evidence,  that 
Thornton  and  his  patrons  had  been  misled  by  said  local 
board  of  trustees,  and  had  not  been  negligent  themselves 
in  getting  a  contract  to  teach  ;  that  they  consider  it  equit- 
able and  right  that  Thornton  should  be  paid ;  that  the 
local  board,  supposing  that  they  could  recommend  any 
number  of  applicants,  signed  for  Miss  Rhodes,  who  re- 
ceived a  contract  from  the  county  commissioner,  and  when 
Thornton  applied  he  could  not  get  a  contract,  although 
he  and  his  patrons  supposed  he  could,  having  been  so  in- 
formed by  said  local  board  of  trustees ;  that  Miss  Rhodes 
taught  school  the  same  year  near  Thornton's  school,  and 
both  schools  combined  had  more  pupils  than  the  law  would 
allow  one  teacher;  that  Newton  was  present  when  the 
claim  of  Thornton  was  before  the  board  and  opposed  it 
at  both  terms,  as  the  case  was  before  the  board  at  two 
meetings ;  and  that  there  was  sufficient  money  in  the 
school  fund  for  that  year  to  pay  Thornton's  claim. 

Plaintiffs  introduced  the  books  of  the  minutes  of  the 
board  of  education  containing  the  order  passed  by  said 
board,  which  was  as  follows :  ''  Resolved,  that  the  claim 
of  Jesse  M.  Thornton  be  allowed,  and  the  county  school 
commissioner  be  directed  to  pay  him  accordingly."  Said 
order  was  signed  by  the  president  and  secretary  of  the 
board. 

Plaintiffs  introduced  the  account  presented  to  Newton 
for  payment  which  was  against  the  board  of  education  for 
the  sum  of  $1 17.00.  in  favor  of  Thornton  for  services  ren- 
deted  as  teacher  of  a  public  school  for  the  free  term  of 
three  months,  in  the  year  1878. 

The  bond  of  defendant  was  admitted  and  plaintiff  closed. 
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On  motion  a  non-suit  was  granted  and  plaintiff  excepted. 
W.  W.  Lumpkin  ;  H.  T.  &  H.  G.  Lewis  ;  C.  Heard, 

for  plaintiffs  in  error. 
JNO.  C.  Hart  ;  E.  H.  Orr?  for  defendants, 

Jackson,  Chief  Justice. 

This  suit  was  brought  by  the  teacher  of  a  school  '^^ 
Greene  county  against  the  county  school  commissioner  and 
his  sureties  for  breach  of  the  official  bond  of  the  commit 
sioner  in  not  paying  the  teacher's  account  under  the  ord^* 
of  the  board   of  education.      The  account  was   ncvr^ 
audited  by  the  commissioner,  no  contract  was  ever  ma^* 
by  legal  authority  with  this  teacher,  but  another  had  bc^^ 
employed  that  year  for  that  school  district  and  taught 
it.    At  the  close  of  the  plaintiff's  evidence  which  show< 
these  facts,  the  court  granted  a  non-suit,  and  this  is 
error  assigned  here. 

Undoubtedly  the  board  of  education  is  a  court  to  dete^ 
mine  local  questions  of  this  sort,  6i  Ga,,  413 ;  but  it  is^       1 
court  of  limited  jurisdiction, and  the  proceedings  of  recorc^ 
must  show  enough  to  make  the  jurisdiction  apparent  oV^ 
their  face.     Before  this  court  —  the  board  of  educatioiT^^ . 
sitting  as  such  —  has  jurisdiction  to  try  the  right  of  thi^       . 
teacher  to  the  money  sued  for,  the  account  sued  for  must^^^ 
be  audited  by  the  county  school  commissioner.  Code.  ^^^^ 
§1263.    This  not  only  does  not  appear  on  the  face  of  th^^ 
resolution  or  judgment  of  this  court  of  limited  jurisdic^'^^  ' 
tion,  and  expressly  limited  as  to  this  subject  matter  b>^^^ 
the  section   of  the   Code  above  cited,  but    it  does  noT^^ 
appear   from  the   evidence   introduced  on    the   hearing  -^^ 
before  the  board.     On  the  contrary,  it  docs  appear  fron^^^^^ 
the  uncontradicted  evidence   of   the   plaintiff,  that  th^     '^ 
commissioner  refused  to  audit  the  account.       This  jud| 
ment,  therefore,  concluded  nobody,  the  board  of  edui 
tion  having  no  jurisdiction  to  order  the  account  paid  un 
it  had  been  audited  accoxdVtv^  to  \aNi  * 
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2.  Nobody  being  concluded  by  the  judgment,  the  ques- 
tion arises  was  the  judgment  right  on  the  facts  ?  Cleariy 
not. 

Though  licensed,  this  teacher  had  not  been  employed, 
a.nd  therefore  was  not  entitled  to  be  paid  by  the  trustees 
of  a  fund  out  of  which  only  those  employed  could  be 
paid.  The  court  below  was  therefore  right  to  grant  the 
non-suit. 

If  this  teacher  was  wrongfully  treated  by  the  commis- 
sioner in  the  refusal  to  audit  his  account  so  as  to  give  the 
"board  of  education  jurisdiction,  his  remedy  was  by  man- 
^iantus  to  compel  this  ministerial  officer  to  do  his  duty,  if 
mt  was  his  duty  to  audit  it.  But  if  he  had  pursued  that 
^remedy  under  the  facts  here,  it  would  have  resulted  in  no 
benefit  to  him,  because  the  commissioner  was  right  not 
'^o  audit  the  account  of  a  teacher  who  had  not  been  em- 
X>loyed  to  teach  by  the  proper  authorities  who  controlled 
"^his  whole  business  of  common  schools  for  the  county  of 
Creene. 

The  systfem  is  a  general  one,  controlled  by  employment 
^>f  teachers — select  teachers — who  alone  have  the  right  to 
^raw  on  this  fund.  Private  teachers,  however  competent 
^nd  trustworthy,  have  no  right  to  participate  in  it  unless 
employed  to  teach  for  it.  This  plaintiff  was  not  so 
employed,  and  there  is  no  breach  of  this  bond  in  the  refu- 
sal to  pay  him,  because  the  commissioner  did  exactly 
"^hat  the  law,  his  master,  required  him  to  do  when  he 
declined  to  pay  the  account. 

Cited  for  plaintifT  in  error.  Code,  §§1259-1263  ;  61  Ga.^ 

-413- 

For  defendant:  Const.,  art.  8,  sec.   1-3;    Code,  1272, 

^253,  1257,  1261  ;  acts  of  1877,  p.  118;  Code,  1271,  1263, 

'265,  3594;  9  Ga.,  130;    12  /(>.,  424;    13  lb,,  68;  Code, 

"54-5. 
Judgment  affirmed. 
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Johnson  vs.  Heitman. 

I.  A  Jadgaacoi  nwlin  i1  by  a  justice  of  the  peace  in  a  civil  c»e  ebe> 
iriim  thu  at  Um  place  for  holding  the  justice  courts  for  his  district 

3.  Tlie  coaakutloa  d  1877  and  the  act  of  1879,  passed  in  pursuance 

-    tbenof^  pnvtda  for  uniformitr  of  practice  in  courts  of  the  same 

gnde.  ukI  therefore  the  rule  in  regard  to  holding  justice  cour* ■  ap- 

'  fMw  w  nifl  to'  tlia  city  of  Savannah  as  ebetrtiere,  in  spite  of  any 

pfafkma  kiGiri  Inr  ta  the  contrary. 

JTuitice  Courti.  Jurisdiction.  Judgments.  Before 
Ju4fe  FutUlMa  Chatham  Superior  Court.  March 
Term,  itSi. 

Reported  In  the  decision. 

A.  P.  ft  S.  B.  Adams,  for  plaintiff  in  error. 

R.  IL  RiCHAItDS,  for  defendant. 

GuwvoitO,  Justice. 

The  lin^e  question  controlling  this  case  is  whitfher  a 

judgment  rendered  by  a  notary  public  and  ex  officio  justice 
of  the  peace  for  the  second  district,  Georgia    militia — the 
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Jolunoo  w.  Hdlman. 


**"rm^  in  each  month.  After  the  adoption  of  the  constitu- 
^*o»^  of  1868,  that  system  was  changed,  and  the  justices 
^^^^wr^  authorized  to  hold  their  courts  at  their  pleasure  for 
^^^  *^rial  of  cases.    See  §5104. 

T'Jie  constitution  of  1877  provided  for  the  restoration 

^'    "tlie  old  system ;  and  the  act  of  the  legislature  of  July, 

^^^^9    carried  the  constitutional  provision  into  effect  by 

re-^^"tablishing  it,  and  repealing  all  laws  general  or  local 

''^"'^^l^  were  in  conflict  therewith.     See  Tarpley  vs.  Corput^ 

5    CP^».^  257;  see  also,  acts  1878-9,  p.  31. 

^"^    is,  however,  insisted  that  the  general  law  did  not  ap- 

'^  y    ^o  the  city  of  Savannah ;  perhaps  after  the  local  act 

^        *  SC3-4,  it  did  not,  but  the  constitution  of  1877,  ^^^ 

'^*3^      provided  as  above  noted,  but  further  provided  by 

^_^*^^1^  6,  section  9,  par.  i,  that  the  jurisdiction,  powers, 

^dings  and  practice  of  all  courts  or  officers  invested 

*^    j  udicial  powers  (except  city  courts),  of  the  same  grade 

should  be  unifoim,  and  that  this  uniformity  must 

'^ablished  by  the  general  assembly.     This  uniformity 

'«en  provided  for  by  the  act  aforesaid.     It  is  further 

nded  that  this  judgment  was  rendered  at  the  legally 

^^**^^  inted  place  designated  by  the  ordinary  of  the  county. 

^^        ^^camination  of  the  order  of  the  ordinary  does  not 

Yj.     ^  ^'^   a  clear  designation  of  this  place  as  the  one  for  the 

j^^.   ^  i  wig  of  the  justice  courts  for  the  second  district  Georgia 

^^     ^^ia,  of  Chatham  county,  whilst  the  order  passed  upon 

J  j/^-s       Application  of  the  other  magistrate  does.     There  be- 

^  ^^o  error  the  judgment  is  affirmed. 

'^  '^dgmcnt  affirmed. 
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Jones,  executor,  vs.  Warnock. 

1.  Where  a  temporary  restraining  order  was  granted,  with  leave  to  the 
defendants  to  move  to  set  it  aside  on  notice  to  the  complainant, 
and  on  the  hearing  the  chancellor  refused  to  dissolve  it,  but  ordered 
it  to  be  continued  in  force  until  further  order,  this  was  in  effect  to 
grant  a  temporary  injunction,  and  could  be  brought  to  this  court  bf 
"  fast "  bill  of  exceptiOQS. 

(a.)  If  a  case  is  properly  brought  up,  but  is  entered  as  an  injuncKioDcaie 
on  the  docket  of  the  pending  term,  when  in  fact  it  is  not  so,  it  wiD 
not  be  dismissed,  but  will  be  transferred  to  the  docket  of  the  neit 
term. 

2.  The  doctrine  of  caveat  emptor  applies  to  an  administrator's  or  ci- 
ecutor's  sale,  and  a  purchaser  thereat  cannot  repudiate  his  bid  be- 
cause of  a  defective  title  or  want  of  title  in  the  decedent,  when  theft 
is  no  fraud  or  misrepresentation  by  the  administrator  or  execntor- 
Nor  will  equity  enjoin  a  re-sale  at  the  purchaser's  risk  on  his  refusal 
to  comply  with  his  bid. 

3.  While  in  some  cases  state  courts,  by  comity,  may  await  the  dedsk^^ 
of  a  branch  of  the  same  case  in  a  United  States  court,  yet  where  S-'^ 
that  court  a  decision  was  rendered  with  leave  to  the  party 
whom  it  was  pronounced  to  appeal  on  terms,  and  there  is  no 
dence  of  compliance  with  such  terms,  a  state  court  will  not  eaj 
the  regular  course  of  an  administration  to  await  further  pissil^ 
litigation. 

Practice  in  Supreme  Court.  Administrators  and  E: 
ecutors.  Title.  Vendor  and  Purchaser.  United  Stat 
Courts.  Comity.  Before  Judge  Snead.  Burke  Superi 
Court.     November  Term,  1881. 

Reported  in  the  decision. 

H.  E.  W.  Palmer  ;  J.  J.  Jones,  for  plaintiff  in 

JNO.  D.  AsHTON;  Salem  Dutcher,  for  defendant. 

Jackson,  Chief  Justice. 

I.  A  motion  was  made  to  dismiss  this  writ  of  error 
cause  it  could  not  be  brought  here  on  a  fast  bill  of 
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tions.  Even  if  it  could  not,  it  would  not  be  dismissed, 
but  ordered  entered  on  the  docket  for  next  term,  it  being 
a  <r£ise,  even  in  the  view  taken  of  it  by  defendant's  coun- 
sel, ivhich  could  be  brought  to  this  court  in  the  ordinary 
way.     55  Ga.,  350. 

Sut  it  may  be  brought  to  this  court  as  a  fast  bill  of  ex- 
ceptions and  tried  at  this  term.  It  appears  that  a  restrain- 
^'^ET  order  had  been  granted  by  the  chancellor  with  leave 
^^  the  defendant  to  move  to  set  it  aside  on  notice  to  com- 
pla.inant.  No  regular  temporary  injunction  had  been 
S^^n  ted  after  a  hearing,  and  this  is  the  first  hearing  on  the 
application  for  the  temporary  injunction  that  defendant 
ever  had.  The  refusal  to  dissolve  the  restraining  order  is 
pf  itself  a  grant  in  effect  of  a  temporary  or  interlocutory 
^'^i Unction,  but  the  record  shows  that  the  chancellor  not 
^^ly  refused  to  dissolve  it  but  ordered  it  continued  of 
*^ll  force  until  the  further  order  of  the  court,  which  order 
*s  Nothing  more  nor  less  than  the  granting  of  the  inter- 
*ooii^ory  injunction  after  a  hearing,  and  which  may  be 
proijight  here  in  this  mode  and  returned  to  this  term, 
'^^^"ingthis  term  we  held  that  all  points  ancillary  to  the 
^'"^*i  t  or  refusal  of  injunctions,  or  appointment  of  receivers, 
^^•.  could  be  reviewed  by  this  court  under  this  statute  in 
^^^e,  §§3211,3212,  3213. 

^»    Did  the  chancellor  err  in  the  grant  of  the  injunction  ? 

^  *^'^cms  to  us  so,  most  clearly.    The   equity  of  the  bill 

\  on  the  right  of  the  purchaser  at  an  executor's  sale  to 

^   -   ^diate  his  bid  and  resist  a  second  sale  at  his  risk,  not 

,  ^^^.use  of  any  fraud  in  the  executor  or  those  selling  for 

'  *^^  ^  but  because  the  title  of  testator  was  not  good  by 

^^D  of  some  defect  in  that  title,  on  account  of  conduct 

«*s  before  of  the  testator  in  his  lifetime.    The  ruling 

^^-4  Ga.,  502,  controls  this  case ;  there  it  is  distinctly 

^    *^^<d  that  **a  purchaser  at  administrator's  sale  cannot  re- 

^^iatehis  bid  because  of  a  defective  title,  or  no  title  at 

^         in  the  intestate,  whe.n  there  is  no  fraud  or  misrepresen- 

^On  by  the  administrator."    Of  course  the  principle 
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covers  executors'  sales.  There  is  no  pretence  of  fraud  or 
misrepresentation  in  the  executor  or  commissioners,  or 
anybody  else  connected  with  this  sale ;  therefore  the  pur- 
chaser  bought  at  his  risk ;  the  doctrine  of  caveat  emptor 
applied  ;  he  must  pay  what  he  bid,  or  suffer  the  land  re- 
sold at  his  expense,  if  it  should  bring  less  a  second  time, 
and  equity  will  not  restrain  the  executor  and  commis- 
sioners from  doing  exactly  what  the  law  says  they  may 
do  on  his  refusal  to  pay,  that  is  to  sell  again  at  his  risk  to 
make  the  balance  good,  if  the  price  should  be  less.  Hence 
the  grant  of  the  injunction  restraining  the  second  sale  is 
error,  and  the  judgment  must  be  reversed  on  this  ground. 

3.  It  is  unnecessary  to  go  further.  If  it  were  we  should 
hold  that  the  circuit  court  of  the  United  States  having 
decided  the  title  in.  this  testator  to  the  property  sold  by 
the  executor,  and  leave  given  on  terms  to  this  complain- 
ant to  appeal  to  the  supreme  court  of  the  United  States, 
and  no  evidence  being  in  this  record  that  he  had  complie<l 
with  the  terms  and  thus  had  appealed,  the  courts  of  tbts 
state  would  not  interpose  by  injunction  to  stop  or  suspend 
its  own  administration  of  justice  to  wait  on  the  complain- 
ant until  he  had  appealed  and  reversed  the  ruling  against 
him  in  a  court  of  the  United  States.  The  state  courts 
might  in  comity  await  the  decision  of  that  court  in  pend- 
ing cases  of  a  certain  character,  but  never  lock  the  wheels 
of  justice  here  to  await  the  contingency  of  more  litigation 
there,  which  might  never  take  place  ;  especially  never  b/ 
the  harsh  writ  of  injunction. 

The  judgment  is  therefore  reversed  on  the  ground  that 
the  chancellor  erred  in  continuing  the  restraining  order, 
and  the  case  is  remanded  with  instructions  that  the  said 
order  be  dissolved  and  the  sale  be  allowed  to  proceed. 
There  is  nothing  in  the  point  about  the  statute  of  lim*^* 
tion. 

Cited  for  plaintiff  in  error:  Code,  §3655  ;  Sup.,  4^5 J  3 
Ga.,  435,  445  ;  30/*.,  915  ;  38  /*.,  647,  514 ;  35  /J.,4i  ^ 
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6,  641  ;  47  /^.,  660;  64  /^.,  502  ;  54  /(&.,  166 ;  55  /*., 

Code,  §3212. 
defendant:  Code,  §3217;  act  of  1876,  p.  100;  12 
;  30  Id.,  20  ;  36  /*.,  76  ;  40  /*.,  535  ;  43  /*.,  214 ;  53 

JO. 

gment  reversed. 


TANSELL  &  Wofford  vs.  Hays  &  Company. 

he  adoption  of  the  constitution  of  1877,  the  times  appointed 
holding  justice  courts  are  regular,  legal  courts  to  which  parties 
'  be  summoned,  and  at  which  they  may  appear  and  plead.  They 
lot  depend,  as  formerly,  for  jurisdiction  upon  fixing  a  day  by 
summons  and  service  at  a  legal  distance  ahead ;  and  appear- 
:  and  pleading  at  a  justice  court  will  now  waive  irregularities. 

tice  Courts.  Service.  Jurisdiction.  Before  Judge 
.     Bartow  Superior  Court.     July  Term,  1881. 

3orted  in  the  decision. 

iNSELL  &  Wofford  ;  R.  J.  McCamy,  for  plaintiffs 
Dr. 

M.  NeaL,  by  brief,  for  defendants. 

^PORD,  Justice. 

is  was  a  suit  commenced  in  a  justice's  court  for  the 
3f  $75.00,  and  brought  in  February,  1879.  ^^^  ^^' 
nts  were  not  served  twenty  days  before  court.  They 
red  at  the  trial  term,  and  filed  their  plea  that  they 
not  go  to  trial  because  of  the  absence  of  their  at- 
^y  who  had  leave  of  absence.  The  case  was  contin- 
md  at  the  next  term  both  parties  appeared,  the  case 
ried,  and  judgment  rendered  for  the  defendants. 
:iffs  appealed,  and  in  the  superior  court  a  motion 
lade  to  dismiss  the  case,  because  the  summons  bore 
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date  less  than  twenty  days  before  the  justice's  court  to 
which  the  same  was  made  returnable;  the  court  sustained 
the  motion  and  dismissed  the  case,  and  that  judgment  is 
the  error  assigned. 

The  judgment  of  dismissal  was  illegal.  The  cases  cited 
by  the  defendant  in  error  were  all  cases  tried  prior  to  the 
adoption  of  the  constitution  of  1877,  ^"^  under  the  con- 
stitution of  1868,  when  the  justices  had  no  fixed  days  for 
the  holding  of  their  courts.  Hence  they  had  no  jurisdic- 
tion, except  after  they  had  complied  with  the  statute  in 
issuing  a  summons  to  the  defendant,  giving  him  that  no- 
tice required  by  law.  There  could  be  no  tegal  justice's 
court  on  the  seventeenth  or  nineteenth  day  after  the  issu- 
ing of  the  summons  at  which  the  parties  could  have  ap* 
peared  and  interpleaded  with  each  other.  It  was  held,  in 
596^^.,  534,  that  where  the  justice  assumed  to  hold  his 
court  on  such  day  for  the  adjudication  of  the  rights  of 
the  parties,  that  the  whole  proceeding  was  void. 

Since  the  adoption  of  the  constitution  of  1877,  justices' 
courts  are  to  be  held  at  fixed  times  and  places,  and  there- 
fore when  they  are  thus  held,  they  constitute  regular,  legal 
justices*  courts  to  which  parties  may  be  summoned,  and 
may  appear  and  interplead.  So  that  when  the  defendants 
in  this  case  appeared,  pleaded,  continued  their  cause  for  a 
term,  and  again  appeared  at  the  third  term  and  had  a  trial, 
it  was  then  too  late  to  deny  the  jurisdiction  of  the  court, 
and  much  more  so  after  the  same  was  carried  by  appeal 
to  the  superior  court.  We  hold  that  the  judgment  thcr^ 
fore  of  the  court  was  error. 

Judgment  reversed. 
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The  Mayor,  etc.,  of  Macon  vs.  Jones. 

le  grant  of  power  in  the  charter  of  a  municipal  corporation  "  to 

call  property,  real  and  personal,  within  the  corporate  limits  of  the 

y,"  will  not  be  construed  to  include  the  taxing  of  its  own  bonds 

the  absence  of  express  authority  for  that  purpose. 

f  such  express  authority  were  fifiven,  would  it  be  valid  ?    Quare» 

lere  was  no  abuse  of  discretion  in  granting  an  injunction  in  this 

le. 

unicipal  Corporations.  Tax.  Bonds.  Laws.  In- 
tion.  Before  Judge  SIMMONS.  Bibb  County.  At 
nbers.    April  30th,  1881. 

1  March  29th,  1881,  the  mayor  and  council  of  the  city 
[aeon  passed  the  following  preamble  and  resolution  : 

Whereas,  it  has  become  known  to  this  body  that  James  M.  Jones,  a 
:nt  of  this  city,  has,  during  the  years  1870-71-72-73-74-75-76- 
1-79-80  and  1881,  been  the  owner  of  $14,000.00  of  annuity  bonds 
c  city  of  Macon,  which  have  not  been  returned  for  taxes  by  him 
g  any  of  the  years  named  ;  and  whereas,  said  bonds  were  during 
*ars  named  of  fair  market  value  as  follows :  1870  and  1871,  80 
on  the  dollar;  1872  and  1873,  75  cents  on  the  dollar;  1874-5, 
Qts  on  the  dollar ;  1876-7,  90  cents  on  the  dollar,  1878-9, 95  cents 
i  dollar ;  and  for  the  years  1 880-1,  par ;  and  whereas,  this  mayor 
ouncil  have  by  general  ordinance  levied,  during  the  years  named, 
on  all  moneys,  bonds,  notes  and  securities  within  the  limits  of 
ty  on  the  ist  of  January  in  each  year  at  the  rate  for  each  year  as 
rs,  viz :  for  the  years  1870-71,  one  percent.;  1872,  one  and  one  half 
nt. ;  1873-74,  c ne  percent. ;  1875,  one  and  one  quarter  percent.; 
77-78-79,  one  per  cent.;  and  for  the  years  1880-81,  one  and  one 
sr  per  cent.;  therefore 

lolved,  That  the  treasurer  be  instructed  to  issue ^.  /as,  against 
ames  M.  Jones  for  delinquent  taxes  on  his  said  annuity  bonds  at 
Fair  market  value,  for  the  years  named,  at  the  rate  per  cent,  for 
fear  as  above  set  out  in  the  preamble  to  this  resolution." 

ic  eleven  ^,  fas  were  issued  by  the  city  treasurer  on 
)ist  of  March,  in  accordance  with  the  resolution,  and 
iie  1st  of  April  levied  by  the  city  marshal  on  a  house 
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and  lot  on  College  street,  in  said  city,  as  the  property  of 
the  defendant,  and  duly  advertised  for  sale. 

On  April  nth,  James  M.  Jones  filed  his  bill  to  enjoin 
the  levy  and  sale,  making  his  case  substantially  as  follows : 
Admitted  the  ownership  of  the  bonds  as  set  out  in  the 
resolution,  recites  the  passage  of  the  resolution,  the  issu- 
ance  of  the  fi.fas,  and  their  levy,  and  says  they  are  wholly 
illegal ;  denies  that  the  tax  is  due  or  authorized  by  law ; 
sets  out  the  circumstances  under  which  he  bought  his 
bonds,  and  says  the  mayor  who  negotiated  similar  bonds 
once  told  him  they  were  non-taxable ;  states  that  the 
mayor  and  council  had  never  before  demanded  taxes  from 
anyone  on  such  bonds  although  they  knew  many  of  them 
were  held  in  Macon  ;  that  he  purchased  and  now  holds 
his  bonds  on  the  faith  of  their  non-taxabiiity ;  says 
the  mayor  and  council  are  now  estopped  from  claiming 
taxes  on  these  bonds ;  claims  he  has  paid  for  all  the  years 
named  alt  the  taxes  demanded  of  him  by  the  city ;  charges 
that  the  object  of  the  attempt  to  collect-  the  tax  is  to 
force  him  to  fund  his  said  bonds  under  a  scheme  for  fund- 
ing the  debt  of  the  city  ;  sets  up  the  unconstitutionality 
of  the  funding  bill,  and  other  matter  unnecessary  to  state. 
To  this  bill  was  attached  a  copy  of  one  of  the  bonds,  a 
copy  of  the  resolution,  copies  of  the  fi.  fas.,  and  a  copy  of 
the  advertisement. 


k 
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ere  duly,   properly  and  legally  levied  and  are  unpaid 

nd  to  levy   which  the   mayor  and  council  were  full] 

uthorized  and  empowered  under  their  charter,  both  un 

er  the  act  of    27th  December,  1847,  ^^^  by  the  act  o 

871,  December  nth,  under  both  which  acts  they  wen 

iven  "  power  and  authority  to  levy  and  collect  a  tax  upor 

1  property,  real   and  personal,  within  the  limits  of  th< 

:ity."     They  say  whatever  may  have  been  said  by  a  mayo 

n  negotiating  another  and  a  different   series  of  bondi 

:han  those  sought  to   be  taxed  fourteen  years  before  thi 

ssue  of  these,  could  have   nothing  whatever  to  do   wit! 

his  issue,  but  they  say  any  such  statement  was  ultra  vires 

-ven  if  made,  and  binds  no  council  now  ;  that  even  if  th< 

ouncil  had  sought  to  confer  upon  him  the  power  to  mak( 

"^ his  promise,  they  could  not  delegate  to  the  mayor  th( 

*"'ght  to  grant  immunity  from   taxation  any  more  thai 

they  can  delegate   the  power  to   tax  ;  that  the  fact  tha 

^>tlier  councils  have  not  collected  the  taxes  due  on   citj 

^onds  does  not  bind  them  now.    The  taxes  were  regularly 

d  legally  levied  ;  but  further,  they  say,  failure  to  collec 

m  any  or  all  others  cannot  be  set  up  by  complainan 

inst  the  payment  of  his  taxes ;  declare  their  purpose 

enforce  the  payment  of  taxes  on  all  bonds  of  the  cit} 

are  held  and  owned  within  the  corporate  limits,  ex 

^^t  such  as  are   by  law,  or  the  face  of  the  contract 

^t«mpt.    They  say,  whatever  may  have  been  the  knowl 

ge  of  others  as  to  the  ownership  of  city  bonds,  this 

\incil  knows  not,  because   the  bonds  and   coupons  an 

^i.nsferable  by  delivery  and  the  presentation  of  one  o 

CDre  of  either  for  payment  is  no  evidence  of  ownership 

To  the  answer  were  attached  as  exhibits,  extracts  fron 

c  general  tax   ordinances   of   the  city  for    the   year 

^^med,  in  the  shape  of  an  affidavit  by  the  clerk  of  council 

Various  affidavits  were  introduced,  not  material  to  b( 

^"tated  here.    The  chancellor  granted  the  injunction,  anc 

^^fendanta  excepted. 

V  67—32 
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S.  H.  Jemison,  for  plaintiffs  in  error. 
W.  B.  Hill,  for  defendant. 
Jackson,  Chief,  Justice. 

Pretermitting  the  question  whether  a  municipality  can 
tax  its  own  bonds,  which  has  not  been  decided  by  the  su- 
preme court  of  the  United  States  on  the  naked  issue  that 
it  impairs  the  obligation  of  the  contract  (96  U.  S.  R.,  P* 
432),  we  are  of  the  opinion  that  this  case  is  virtually  con- 
trolled by  the  ruling  of  this  court  in  the  case  of  Miller  ^^• 
Wilsoriy  tax-collector,  et  aL,  60  Ga.^  505.     In  that  case  ^J^ 
was  held  that  the  words  "  taxable  property  of  the  stat^t 
did  not  embrace  the  bonds  of  the  state  in  an  act  leY)i^8 
a  tax  on  the  people  of  the  state  ;  because  it  was  a  gra'*'^ 
question  of  public  policy  whether  the  state  ought  to  t^^ 
her  own  promises  to  pay.     Is  it  not  equally  so,  whethef  * 
subordinate  branch  of  government. ought  to  tax  its  prot^' 
ises  to  pay;  and  if  the  words  "  taxable  property"  in  t 
state's  own  tax  act  will  not  embrace  its  bonds,  will  simiL 
words  in  a  charter  it  grants  to  a  municipality  to  exerci 
the  great  power  of  taxation,  enable  that  municipality 
tax  its  bonds  ?    The  words  in  the  Macon  charter  are  "  ^ 
tax  all  property,  real  and  personal,  within  the   corpora^ 
limits  of  the  city.**     These  words  are  not  broader  th 
"  all  taxable  property,**  and  cannot  open  a  wider  field  f 
the  exercise  of  power. 

In  the  City  Council  of  Augusta  vs.  Dunbar,  50  Ga,,  3 
it  is  held  that  without  express  authority  and  explicit  1 
guage,  it  will  not  be  presumed  that  the  state  under 
eral  words  granted  Augusta  the  power  to  tax  state  bon 
because  the  state  would  hardly  do  right  to  tax  her  0 
bonds,  and  hence  would  not  grant  another  the  power 
do  what  it  would  not  be  right  to  do  herself.     The  autl"a 
ity  must  be  explicit,  it  is  there  held,  to  authorize  the  eft/' 
to  do  in  respect  to  state  bonds  what  the  state  ought  not 
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to  do.  If  SO,  is  it  not  equally  clear  that  the  state  should 
not  be  presumed  to  have  granted  to  a  municipality  power 
to  act  in  regard  to  the  municipality's  bonds  differently 
irom  the  manner  in  which  it  would  be  wrong  for  itself  to 
^ct  in  regard  to  its,  the  stale's,  bonds  ?  If  the  state  thought 
it  wrong  to  tax  debts  she  owed,  would  she  authorize 
-another  to  tax  the  debts  it  owed  ?  Would  she  not  require 
lier  subordinates  to  stand  on  the  same  plane  of  morality 
she  placed  herself  upon  ?    We  think  so. 

Therefore  words  equivalent  to  those  she  used  in  her  tax 
act,  construed  in  60  Ga.^  505,  not  to  authorize  a  tax  on  her 
l>onds,  will  not  be  construed  to  authorize  a  tax  on  bonds 
of  the  city  of  Macon,  when  used  in  the  grant  to  that  city 
to  tax  property  therein. 

Moreover,  in  the  case  in  96  U.  S.  supra^  it  is  held  that 
^he  payment  of  the  debt  or  interest  must  be  made  before 
the  power  to  tax  can  be  exercised.     The  record   in  this 
<ase  shows  that  neither  the  one  nor  the  other  has  been  done» 
Further,  we  do  not  see  clearly  the  fairness  of  enforcing 
a  tax  ordinance  of  former  councils  of  the  city,  when  those 
councils  did  not  enforce  it  themselves,  upon  one  citizen 
to  the  exclusion  of  others,  especially, — and  more  especially 
when  another  has  been  relieved  by  council  from  a  like  im- 
position.    Nor  do  we  see  how  a  debtor  can  avoid,  very 
well,  the  imputation  of  a  purpose  to  impair  his  contract, 
when  he  levies  or  orders  the  enforcement  of  stale  taxes 
due,  if  at  all,  for  years   in  the  past,  in  order  to  constrain 
his  creditor  to  make  another  contract,  less  valuable  and  at 
lower  rates  of  interest,  and  not  so  well  secured  as  that 
which  the  creditor  now  holds. 

In  view  of  all  the  facts  setr  out  in  this  record,  we  cannot 
say  that  the  chancellor,  in  the  exercise  of  the  powers 
which  the  great  principles  of  equity  place  in  his  hands  to 
protect  the  weak  against  the  strong,  and  shield  the  citizen 
against  the  corporate  power  of  the  city,  erred  in  the  grant 
of  this  injunction,  and  therefore  the  judgment  is  affirmed. 
Judgment  affirmed. 
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Hamilton  vs.  Wilson  &  Company. 

1.  Wbcn  a  Uiok  form  was  used  in  drawing  a  gaano  note,  which  coa- 
tidnod  k  prorUon  waiving  the  plea  of  worthlessness  of  the  guano, 
tmt  toch  provWon  was  erased  by  a  pen-scratch,  in  such  manner, 
■bowemjw  to  nauia  perfectly  legible,  it  was  a  circumstance  tend- 
)Rg  to  ibow  that  a  purchaser  of  the  note  was  put  on  inquiry,  and  as 
such  eoaU  be  commented  upon  in  the  argument  of  counsel. 

■2.  The  TenUct  In  thii  case  is  contrary  to  the  evidence  on  the  question 
of  the  bolden  of  the  note  sued  on  being  icma  fid*  purchasers  for 
tahie  and  wtthoot  notice. 

Practice  in  Superior  Court.  Notice.  Promissory  Notes. 
Fraud,  Verdict.  New  Trial.  Before  Judge  Snead. 
HcDufBe  Superior  Court.     March  Term,  l88l. 

Wilson  &  Co.  brought  their  suit  to  March  term,  1880,  of 
McDuflKe  superior  court,  against  Thomas 'A.  Hamilton,  on 
a  promlssoiy  note,  dated  May  9th,  1879,  and  due  the  first 
of  November  following,  for  the  sum  of  $229.60,  payable 
to  die  Atluitic  and  Virginia  Fertilizing  Company,  or  01^ 
der,  the  consideration  being  for  6,804  pounds  of  commer- 
cial fotOixer,  known  as  the  "  Eureka  "  guano. 

The  defendant  filed  the  following  pleas : 

(1 )  Failure  of  consideration — that  the  g^uano  was  worth- 
less, and  not  reasonably  suited  to  the  use  intended. 
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same  to  Dr.  £.  S.  Harrison,  at  Thomson  Depot,  on  Georgia  Railroad, 
ginned,  baled,  and  delivered  in  merchantable  order,  on  or  before  the 
first  day  of  November,  1879,  but  not  otherwise. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  the 
ninth  day  of  May,  1879.  T.  A.  Hamilton,  [l.s.]" 

Upon  the  back  of  said  note  appeared  the  following,  to- 
wit : 

"  For  value  received,  we  hereby  assign  the  within  note  to  R.  T. 

Wilson  &  Co. 

Atlantic  and  Virginia  Fertilizing  Co. 

S.  D.  Crenshaw." 

Defendant  then  introduced  interrogatories  of  S.  D. 
Crenshaw,  taken  by  plaintiff. 

Witness  resided  in  the  state  of  New  Jersey ;  knew  R. 
T.  Wilson  &  Co.,  and  was  a  clerk  in  the  office  of  Atlantic 
and  Virginia  Fertilizing  Co.,  and  in  1879  confidential 
clerk ;  recognized  original  note  sued  on,  attached  to  the 
interrogatories,  and  made  the  transfer  indorsed  on  the 
back  of  said  note  in  August,  1879;  ^^^  authorized  to  do 
so  by  board  of  trustees  of  the  Atlantic  and  Virginia  Fer- 
tilizing Co.,  by  a  resolution  of  the  board.  A  certified 
copy  of  resolution  he  attaches  to  his  interrogatories, 
marked  Exhibit  A,  which  is  as  follows : 

"At  a  called  meeting  of  the  board  of  trustees  of  the  Atlantic  and 
Virginia  Fertilizing  Company,  held  at  the  company's  office,  July  2, 1878, 
at  1 .30  o'clock,  p.  M.,  it  was,  on  motion, 

** Resolved,  That  S.  D.  Crenshaw,  in  addition  to  the  regular  officers 
of  the  Company,  be  authorized  to  indorse  said  paper  over  to  R.  T. 
Wilson  &  Co.' 


If 


The  **  said  paper  "  referred  to  in  above  resolutions,  were 
Sundry  papers  held  by  the  Atlantic  and  Virginia  Fertilizing 
Company  from  the  states  of  North  and  South  Carolina, 
Georgia  and  Alabama.  Witness  says  that  authority  has 
t>een  continued  to  present  time.  Title  to  note  was  actu- 
ally transferred  and  absolutely  belonged  to  R.  T.  Wilson 
&  Co.  Note  was  sent  for  collection  by  R.  T.  Wilson  &  Co. 
Xo  Harrison,  agent  at  Thomson,  Ga.;  receipt  acknowledged 
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to  R.  T.  Wilson  &  Co.,  September  ii,  1879;  receipt  at- 
tached to  interrogatories. 

.  The  Atlantic  and  Virginia  Fertilizing  Company  is  a  joint 
company,  under  laws  of  State  of  New  York.  R.  T.  Wil- 
son &  Co.  were  stockholders  in  said  company  in  1879,  ^"'^ 
are  now.  The  company  manufactures  the  Eureka  guano, 
and  other  brands.  Date  of  transfer  to  the  note  was  not 
attached,  because  that  was  the  custom  of  the  company. 
Defendant,  Hamilton,  testified  as  follows : 
Harrison,  agent  at  Thomson,  wrote  me  that  lie  would 
sell  me  the  Eureka  guano ;  that  it  was  as  good  as  the  best, 
and  had  a  fine  analysts.  I  took  the  guano,  and  when  I 
got  ready  to  apply  it,  first  discovered  that  it  was  in  a  hard, 
caked  condition,  and  old  guano.  Wrote  agent  that  sacks 
were  short  of  w«ght,  and  that  I  was  dissatisfied  with  the 
guano,  and  would  not  haul  the  remaining  sac)<s  from  de- 
pot (eight  la  numt>er),  and  would  not  have  bought  it  if  I 
had  known  it  was  old  stock ;  that  I  would  give  it  a  thor- 
ough test  and  analysis,  and  that  payment  would  depend 
upon  its  merit.  The  note  was  given  under  this  agree- 
ment. The  waiver  of  guaranty  was  erased,  with  the 
statement  that  there  would  be  no  dispute  if  the  guano 
proved  to  be  good.  The  agent  said  he  was  satisfied  of 
that  fact,  or  he  would  not  take  such  a  note.     The  test  was 
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lied  on  in  October,  iS79>  ^^  agent's  possession ;  said  it 
ad  never  been  out  of  his  possession ;  showed  me  the 
ote:  did  not  see  that  it  had  been  transferred ;  don't  think 
;  had  been ;  didn't  examine  it  closely,  owing  to  statement 
f  agent  that  it  had  not  been  out  of  his  possession ;  think 
would  have  seen  transfer,  if  it  had  been  made. 
A.  H,  Sturgis,  sworn  for  defendant,  said : 
Saw  defendant's  growing  crop  in  summer  of  1879;  ^^^^ 
well  worked,  and  no  grass  to  injure  crop ;  saw  no  dif- 
erence  in  height  of  cotton  in  rows  where  guano  was  used 
nd  where  no  guano  was  used;  could  only  find  test  rows 
y  stakes. 

Dr.  E.  S.  Harrison,  sworn  for  plaintiffs,  said : 

Was  agent  for  Atlantic  and  Virginia  Fertilizing  Co.  in 

879,  and  sold  the  guano  to  defendant ;  took  note  and 

brwarded  it  to  the  company  before  due,  and  it  was  re- 

umed  to  me  in  September,  1879,  by  R.  T.  Wilson  &  Co., 

"%jvith  transfer  on  back  of  it ;  don't  remember  that  I  told 

^defendant  the  guano  was  old  stock  or  not ;  did  not  tell 

defendant  in  October,  1879,  ^^^*  ^  ^^^  never  parted  with 

;^ossession  of  the  note ;  when  I  sent  the  note  to  the  com- 

;9any,  it  was  not  transferred ;  the  guano  which  defendant 

^'efused  to  take  was  sold  and  paid  for;  I  received  the  prin. 

Ted  form  of  note  sued  on  from  the  company ;  am  not  now 

^ent  for  the  guano,  and  there  is  no  other  agent  that  I 

Icnow  of  in  town.     Some  people  prefer  old  stock  to  new, 

l)ecause  they  don't  pay  for  moisture  when  guano  has  been 

"well  protected  from  weather.     I  considered  it  equally  as 

good. 

Two  letters  frorti  Dr.  Harrison,  agent,  to  defendant, 
were  introduced  by  defendant.  The  first,  under  date  of 
March  10,  1879,  I'^cited  that  the  guano  was  good  ;  had  a 
fine  analyst*,  and  he  could  recommend  it  as  being  as 
"good  as  the  very  best.''  The  second  letter,  dated  May 
h  18799  admitted  that  the  guano  was  old  stock  from  last 
season ;  that  defendant  could  have  it  analyzed,  and  that 
if  it  did  not  come  up  to  the  standard,  the  company  would 
not  cbim  anjr  pay  for  it. 
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The  jury,  under  the  charge  of  the  court,  returned  a  ver- 
dict for  the  plaintiff,  and  defendant  moved  for  a  new  trial, 
on  the  following  grounds : 

(i.)  Because  the  verdict  is  contrary  to  the  evidence, 
contrary  to  law  and  the  weight  of  evidence. 

(2.)  Because  the  court  erred  in  ruling  that  defendant's 
counsel  could  not  comment  on  the  erasures  made  on  the 
face  of  said  note,  for  the  purpose  of  showing  that  by  said 
erasures  plaintiffs  were  put  on  notice  as  to  the  considera- 
tion of  said  note,  nor  could  the  defendarft's  counsel  so 
comment  for  the  purpose  of  showing  the  understanding 
of  the  parties  to  the  contract  at  the  time  of  the  executiot^ 
of  the  note,  and  at  the  time  said  erasures  were  made. 

(3.)  Because  the  plaintiffs,  by  being  stockholders  in  tt*-^ 
Atlantic  and  Virginia  Fertilizing  Company,  were  origin  ^^ 
owners  of  note,  and  were  not  bona  fide  purchasers  witho*^^ 
notice. 

The  motion  was  overruled,  and  defendant  excepted. 

H.  C.  RONEY;  F.  H.  Colley,  for  plaintiff  in  error^ 
W.  D.  TUTT,  for  defendants. 
Jackson,  Chief  Justice. 


in 
ia 


Suit  was  brought  by  Wilson  &  Co.  against  Hamilton, 
a  promissory  note,  payable  to  the  Atlantic  and  Virgin 
Fertilizing  Company  or  order.     The  consideration   e 
pressed  in  the  face  of  the  note  is  a  commercial  fertiliz^^^^' 
known  as  Eureka.     The  defense  was  that  the  fertilize      ^^ 
was  wholly  worthless,  and  the  proof  was  ample  to  shc^^-^^ 
that  it  was  so,  and  not  reasonably  suited  to  the  use  f        ^^ 
which  it  was  purchased,  which  is  always  warranted  by  t^^^ 
seller.     The  reply  was  that  the  plaintiffs  are  innocent  pi^"*^^' 
chasers  of  the  note  before  due  and  without  notice,  a-^^:*'" 
therefore  are  protected.     So  that  the  controlling  questL  ^^ 
in  the  case  became,  are  they  innocent  holders  without  "Mno- 
txct  ?    The  jury  found  for  plaintiffs,  the  court  bclowr    re- 
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fused  a  new  trial,  and  on  this  refusal  error  is  assigned 


The  iron  clad  part  of  the  note  was  erased  by  a  line 
drawn  across  it,  the  whole  note  being  the  printed  form  of 
2^  paper  so  drawn  as  to  prevent  the  maker  from  defending 
03n  the  implied  warranty  of  suitableness  of  the  fertilizer 
^or  the  use  for  which  it  was  bought,  "  or  on  any  other 
obligation  of  the  payee  of  any  kind,  express  or  implied, 
^s  to  character,  quality  or  fitness  of  said  fertilizer  for  the 
^^se  to  which* it  is  devoted."  This  part,  though  thus 
stricken,  could  still  be  easily  read  through  the  line  drawn 
^)ver  it. 

1.  One  error  assigned  is,  that  the  court  would  not  allow 
"•he  defendant's  counsel  to  argue  to  the  jur)'  that  this  era- 
sure was  a  circumstance  tending  to  show  notice  to  the 
indorsee,  and  to  put  him  on  inquiry.     In  our  judgment  it 
"vas  such  a  circumstance.     The  fact  was  patent  that  the 
:inaker  would  not  buy  on  the  terms  stipulated  in  the  prin- 
ted note  as  it  stood,  but  required  the  erasure  of  all  parts 
that  precluded  him  from  setting  up  any  defense  he  pleased 
touching  the  consideration  of  the  note,  and  thus  put  the 
purchaser  on  inquiry.     The  erasure  showed  this  fact,  and 
thus  it  was  patent  on  the  face  of  the  paper,  and  the  de- 
fendant had  the  clear  right  to  argue  that  Wilson  &  Co. 
were  bound  to  inquire  touching  this  matter,  and  inquiry 
would  have  developed  the  fact  that  the  value  or  suitable- 
ness for  use  of  the  fertilizer  was  warranted  in  law  on  the 
face  of  the  paper  which  they  bought.     Our  Code  is  ex- 
plicit that  any  circumstances  which  would  put  a  prudent 
man  on  his  guard  shall  be  sufficient  to  constitute  notice 
to  a  purchaser  before  due.     Code,  §2790. 

2.  But  independently  of  this  point,  we  are  clear  that  the 
facts  show  unmistakably  that  Wilson  &  Co.  are  not  inno- 
cent purchasers  for  value  of  this  note  under  our  Code, 
section  2785.  Such  a  purchaser  must  be  a  holder  for  value. 
It  is  not  in  evidence  that  a  dime  was  paid  by  them  for 
this  note,  and  we  have  no  idea  from  the  evidence  that 
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they  ever  did  pay  anything  for  it.  It  was  a  scheme  to 
avoid  the  defense  which  the  maker  could  have  made  tt  > 
the  note  in  the  hands  of  the  payee.  A  resolution  \^/'a.s 
passed  empowering  Crenshaw  to  make  transfer  orind(>«"sc 
said  paper  over  to  Wilson  &  Co.,  in  1878.  This  note  ^^ras 
not  made  until  1879,  ^"^  Crenshaw  swears  that  the  r^  so- 
lution was  continued  so  as  to  embrace  this  note.  ^T^o 
transcript,  of  the  continuance  of  it  appears  from  thebocz^l<s 
of  the  company,  though  a  transcript  from  those  bo<:^l<s 
shows  the  original  resolution  which  referred  to  paper  ttm  ^n 
in  existence,  and  not  to  this  note,  not  then  in  existen^::^- 
There  is  no  date  to  the  transfer,  and  the  reason  giverx  is 
that  such  is  the  habit  of  the  company.  Wilson  &  CI^o« 
are  members  of  the  company,  and  are  evidently  mere  nrm  ^n 
of  straw,  so  far  as  this  case  is  concerned,  to  be  substi  t  "«- 
ted  for  the  company  so  as  to  avoid  the  defense  which  t  l^e 
maker  of  the  note  had  reserved. 

The  title  of  the  holder  can  be  inquired  into  by  't  l^c 
maker  of  a  note  to  let  in  his  defense,  and  whenever  it:  is 
necessary  to  do  so  in  order  fo  protect  himself.  Co^^^» 
§2789. 

This  title  in  these  holders  of  this  note  smacks  of  fr**-*-"' 
The  whole  transaction  is  covert,  subtle,  concealed.     It:^     *^ 
not,   to   all   appearance,  open  and   undisguised.     "S^"-* 
paper'*  in  the  resolution  has  no  antecedent.     Why  is  ^"■^ 
the  preamble  as  well  as  the  resolution  embodied  in  t:  ^^ 
transcript  so  as  to  show  what  "said  paper"  was?     y^r     ^ 


it  paper  where  the  ironclad  print  had  been  erased,  ^^ '^^ 
was  it  passed  to  avoid  defense  to  that  paper  ?     Was  it   t^   -^^ 
transfer  or  indorsement  for  value  ?  If  so,  what  value?  VV^  -^^ 
was  it  the  custom  of  the  company  not  to  date  these     ^^' 
dorsements? 

Title  thus  full  of  the  footprints  of  fraud,  is  void.    C<y^^^* 
§2751.     Being  very  cunning  and  exceedingly  subtle  in      ^" 
very  essence,  slight  circumstances  are  sufficient  to  csl^^^ 
conviction  of  its  existence.     Code,  §2751.     It  is  the  v^O^ 
opposite  of  bona  fides,  and  no  man  can  be  a  bona  ^^^ 
holder  whose  fingers  Vvave  tovxdcv^d  \X- 
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In  view  of  the  facts  set  out  in  the  record  and  reported 
a.t  the  head  of  this  opinion,  we  are  clear  that  not  only 
slight  but  overwhelming  evide**ce  is  before  us  that  this 
indorsement  of  this  note  is  but  part  of  a  scheme  to  trans- 
fer to  a  portion  of  the  plaintiffs  a  quantity  of  paper  for 
fertilizers  not  otherwise  collectible,  to  avoid  an  issue  as  to 
the  value  or  worthleSsness  of  the  fertilizer,  and  thus  subtly 
s^nd  under  color  of  title  in  a  portion  of  the  plaintiffs  to 
m-ecover  what  all  the  plaintiffs,  as  a  joint  stock  company, 
eing  in  that  character  the  payees  of  the  note,  could  not 
ecover. 
The  case  must  therefore  be  remanded  for  a  new  trial, 
nd  the  defenses  of  the  defendant  be  let  in.  Of  course, 
f  on  the  new  trial  the  plaintiffs  shall  be  able  to  show  that 
hey  are  iona  fide  holders  for  value,  that  they  bought  this 
;paper  in  due  course  of  trade,  and  not  as  part  of  a  scheme 
■^o  defraud  the  defendant  out  of  his  rights  of  defense,  that 
"Xvould  alter  the  case.  But  as  the  evidence  now  stands  of 
^^ecord  here  the  only  issue,  it  seems  to  us,  is  was  the  fer- 
tilizer worthless,  and  the  defendant  had  the  right  to  make 
it  as  fully  as  if  the  payees  had  sued  him  in  their  own 
Barnes. 

On  the  ground,  therefore,  that  the  verdict  of  the  jury 
^n  the  question  of  the  plaintiffs  being  bona  fide  purchas- 
ers for  value  of  the  note  is  against  the  overwhelming 
"weight  of  the  evidence  disclosed  in  this  record,  and  on 
the  ground  that  the  court  erred  in  restricting  the  argument 
of  counsel  in  commenting  on  the  erasures  of  portions  of 
the  note,  a  new  trial  is  awarded,  that  the  law  may  be  given 
to  the  jury  in  accordance  with  the  views  expressed  in  this 
opinion,  and  that  the  apparently  dark  shifting  of  the  title 
to  this  paper  may  be  cleared  up,  if  it  can  be  done.     If  that 
be  done,  and  the  evidence  shows  that  they  are  holders  for 
value  of  the  paper  without  notice  and  bona  fide,  let  them 
be  protected  as  such ;  but  if  not,  let  the  defendant  be 
protected  from  paying  for  a  worthless  article,  if  the  jury 
shall  find  it  to  be  worthless. 
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See  cited  for  plaintiff*  in  error,   50  Ga.,  77;  5  Ga.,  165; 

1  Dan.  on  Nego.  Inst.,  IJI.  119, 120,  61,  602;  2  lb.,  358-9; 

2  Pars,  on  Bills  and  Notes,  279,  539;  Story  on  Prom.  Notes, 
197;  Dudley's  Reports,  243. 

For  defendants  in  error.  Code,  §§2182,  2776,2785,  1675, 
2855;  60  Ga.,  go,  654;  61  Id.,  208. 
Judgment  reversed. 


Dykes,  trustee,  vs.  McVav,  administratrix. 

I.  A  d«d  made  by  a  trustee  with  the  assent  of  the  sole  beneficiary, 
who  was  tut  juris,  was  good  ;  and  though  made  to  secure  a  debt, 
passed  the  title. 

(a.)  The  assent  of  the  beueficiary  being  on  the  deed,  and  part  of  it. 
was  propeny  recorded  with  it,  and  being  in  writing,  is  sufHcieut 
evidence  of  hercooseut  to  the  sale. 

3.  A  deed  to  secure  a  debt  passes  the  legal  title,  and  will  authorize  a 
recovery  in  ejectment. 

3.  That  the  holder  ol  a  deed  to  secure  a  debt,  under  section  1969  «/ 
tgf.  of  the  Code,  recovered  judgment,  and  made  and  filed  a  deed 
to  the  debtor  for  the  purpose  of  levying  on  the  land,  did  not  pass 
the  title  back  to  the  debtor.  It  was  a  mere  escrow  except  for  the 
purpose  of  levy  and  sale. 

(a.)  This  was  not  altered  by  the  fact  that  the  debtor  obtained  the  deed 
from  the  clerk's  office  without  the  knowledge  of  the  creditor  by  pay- 
ing recording  fees  therefor ;  and  parol  testimony  was  admissible  to 
show  such  fact. 
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Dykes,  as  trustee  of  Mrs.  McGriff,  conveyed  the  land 
ziow  sued  for  to  McVay  to  secure  a  debt.    The  deed  was 
^n  ordinary  warranty  deed,  signed  by  the  trustee.     On  it, 
^nd  recorded  with  it,  was  an  affidavit  by  Mrs.  McGriff  to  the 
effect  that  as  sole  beneficiary  of  the  trust   she  voluntarily 
c:onsented  to  the  making  of  the  deed.     This  was  attested 
like  an   ordinary  affidavit.     Suits  were  brought   on  the 
'Kiotes  representing  the  debt ;  judgments  were  rendered, 
.  fas  issued   and  levied.     For  the  purpose  of  asserting 
iiis  lien  on  the  land  under  §1969  et  seq.,  of  the  Code,  plain- 
"9iff  made  a  deed  conveying  the  land  to  defendant ;  this 
'^vas  left  with  the  clerk  of  the  superior  court  with  instruc- 
*^ions  to  record  and   keep   it.     As   to   the   exact  present 
status  of  the  suits  on  the  notes  the  record  is   somewhat 
^:onfused.     On  this  subject  plaintiff  *s  attorney  testified  as 
follows:     *^ The ^. fas  were   withdrawn   by  witness  and 
"^he  levies  dismissed,  because  the^.  /as  were  void.     He 
^:ommenced   suit  again  in  justice's  court,  which  was  de- 
fended, and  an  appeal  entered  by  defendant  and  returned 
"^o  this  court,  where  it  is  still  pending.*'     In  the  record  is 
^n  affidavit  of  illegality,  indicating  that  the  matter  was 
X>ending  under  the  issue  so  formed ;  while  defendant  of- 
fered to  plead  that  the  ^.  fas  had  been  levied  on  the  land, 
"which  had  been  claimed  by  the  beneficiary  or  beneficiaries 
of  the  trust  estate,  and  that  the  claim  had  never  been  dis- 
posed  of ;  and  that  having  elected  so  to  proceed,  plaintiff* 
could   not  afterwards  bring  ejectment.     [The   court  re- 
jected this  plea  as  coming  too  late  after  the  first  term.] 
Shortly  before  the  trial  defendant  went  to  the  clerk,  paid 
the  recording  fee,  and  obtained   possession   of  the  deed 
which  had  been  filed  by  plaintiff,  without  the  knowledge 
of  the  latter. 

The  jury  found  for  the  plaintiff.     Defendant  moved  for 
a  new  trial,  on  the  following  among  other  grounds : 

(i.)  Because  the  verdict  was  contrary  to  law  and  the 
evidence. 
(2.)  Because  the  court  admitted  in  evidence,  over  objec- 
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jns  of  defendant's  counsel,  the  indorsement  of  Mr^ 
icGriff  on  the  deed  of  her  trustee,  without  further  procz:^^ 
nan  the  fact  that  it  was  recorded,  counsel   claiming  tha^E^ 
[  was  improperly  placed  on  record. 

(3.)  Because  the  court  chained,  in  effect,  that  if  th  ^~X 
deed  from  McVay  to  Dykes,  trustee,  was  merely  depos  <=^ 
ited  in  the  clerk's  office  for  the  purpose  of  levying  on  th  -«"J 
land,  and  the  land  was  not  sold  under  the  ^. /as.,  it  di*  m  J 
not  pass  the  title  out  of  McYay,  and  the  defendant  wa^s  ^ 
not  entitled  to  the  possession  of  it. 

(4.)  Because  the  court  admitted  parol  testimony  to  shov  <i^ 
that  said  deed  was  deposited  in  the  clerk's  office  in  ord^^  ^ 
to  levy  on  the  land  in  accordance  with  §  1 969  e/  scq.  of  th«~I  - 
Code,  and  to  show  how  defendant  obtained  possession  of  i'  x 

(5.)  Because  the  court  refused  to  allow  defendant's  ple^s*  ^ 
as  set  out  above. 

The  motion  was  overruled,  and  defendant  excepteci*  "^^ 
McVay  having  died,  his  administratrix  became  a  party. 

L.  C.  Ryan;  J.  B.  Mitchell,  by  brief,   for  plaintir  * 
in  error. 


J.  A.  Thomas;  J.  Watson,  for  defendant. 
Jackson,  Chief  Justice. 
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the  beneficiary  being  on  the  deed,  and  part  of  it,  was 
properly  recorded  with  it,  and  being  in  writing  is  sufficient 
evidence  of  her  consent  to  the  sale.     54  Ga,^  529. 

2.  That  a  deed  to  secure  a  debt  passes  the  legal  title 
and  will  authorize  recovery  in  ejectment,  see  55  Ga.^  691  ; 

58  /&.,  459,  and  cases  seq. 

3.  The  plaintiff's  deed  back  to  defendant  filed  in 
the  clerk's  office  in  order  to  sell  the  land  under  the  execu- 
tion for  the  debt,  did  not  pass  the  title  to  defendant  ex- 
cept for  sale  by  the  sheriff.  It  was  not  delivered  to  de- 
Pendant,  but  he  got  it  from  the  clerk's  office  by  paying  the 
xecording  fee  and  without  the  knowledge  of  plaintiff.  It 
^was  right  to  let  in  parol  proof  to  show  how  he  got  it,  and 
^hat  evidence  shows  that  it  was  without  the  knowledge  or 
consent  of  the  plaintiff.  Except  for  sale  under  the  ^./^., 
it  was  a  mere  escrow. 

4.  We  hardly  think  that  the  suing  the  debt  to  judgment 
larred  the  ejectment  suit.  The  cause  of  action  is  not  ex- 
actly the  same.  One  is  for  the  debt,  and  judgment  on  it 
"would  bind  all  defendant's  property ;  the  other  is  for  the 
land,  title  to  which  was  given  to  secure  this  debt.  Under 
section  2894  of  the  Code,  they  must  be  for  the  same  cause 
of  action  to  require  election.  Nor  is  the  pendency  of  the 
illegality  to  the  execution,  when  levied  on  this  land,  a  bar 
to  this  suit  for  the  land,  as  now  it  seems  to  us  ;  but  it  is  un- 
necessary to  rule  these  points.  The  court  below  rejected 
the  pleas  and  evidence  under  them,  because  filed  too  late, 
leing  in  his  judgment,  pleas  in  abatement,  for  which  he 
lias  authority.     39  Ga.y  559. 

The  only  real  defense  to  the  action  is  to  pay  up  the 
<Jebt.  When  the  defendant  does  that,  or  tenders  it,  he  is 
entitled  in  equity  to  a  reconveyance ;  but  if  he  wants 
Equity,  he  must  do  equity;  if  he  stands  on  law,  the  legal 
^itle  is  in  the  plaintiff,  and  he  must  fall.    57  Ga,^  601. 

Judgment  affirmed. 
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Woods  et  aL,  executrixes,  vs,  McCall. 

1.  Though  a  cotton  screw  may  have  been  a  chattel  attached  to  the 
realty,  yet  if  it  was  detached  and  carried  away,  an  action  of  trover 
would  lie ;  and  the  fact  that  it  was  re-attached  to  the  realty  on 
another  place,  did  not  defeat  the  right  to  bring  trover  therefor. 

2.  In  a  trover  case  the  plaintiff  may  recover  damages  alone  or  the 
property  and  its  hire,  if  any. 

Trover.  Actions.  Damacres.  Before  Judge  Crisp. 
Sumter  Superior  Court.     October  Adjouraed  Term,  1880. 

Mr:Call  brought  trover  against  Dykes  for  a  cotton  screw. 
Defendant  died,  and  his  executrixes  were  made  parties.  On 
the  trial  it  appeared  that  plaintiff's  son  bought  the  screw, 
and  had  it  put  up  on  certain  land  held  by  him ;  that  it 
was  erected  as  a  fixture ;  that  plaintiff  had  bought  the 
land  with  the  screw  on  it ;  that  Dykes  had  carried  it  away 
taking  down  the  iron  portions.  Value  for  hire  was  also 
proved,  and  refusal  to  deliver.  Defendant  moved  for  a 
non-suit,  on  the  ground  that  trover  would  not  lie  for  the 
screw.    The  motion  was  overruled. 

Defendants  showed  that  their  testator  had  bought  the 
scvt^  bona  fide  dit  a  constable's  sale,  though  in  fact  the 
process  under  which  the  sale  took  place  was  void; 
that  he  had  the  screw  taken  down,  carried  over  to  his 
plantation,  and  again  erected  as  a  fixture. 

The  court  charged  that  *'  an  iron  screw  affixed  to  the  soil, 
when  detached,  becomes  personalty,  and  trover  will  liefo** 
its  recovery,  even  though  removed  and  fixed  again  perflO*' 
nently  on  the  soil  before  action  is  brought,"  and  refused 
to  charge  the  contrary. 

The  court  also  charged  that  if  plaintiff  was  entitled  to 
recover,  the  measure  of  his  damages  would  be  the  value 
of  the  screw  with  reasonable  hire. 

The  plaintiff  electing  a  money  verdict,  the  jury  found 
for  him  $  1 74.00.  Defendants  excepted,  and  assigned  error 
on  the  rulings  stated  above. 
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J.  R.  WORRILL ;  HAWKINS  &  HAWKINS,  for  plaintiffs 
n  error. 

GUERRY  &  Son,  for  defendant. 
ACKSON,  Chief  Justice. 

1.  Two  questions  are  made  in  this  record  and  insisted 
n  here.  The  first  is  that  trover  cannot  be  brought  to  re- 
over  a  cotton  screw,  because  it  is  a  permanent  fixture. 

ut  the  reply  is  that  the  defendant  had  detached  it  from 
he  plaintiff  's  realty  and  moved  and  affixed  it  to  his  own. 
"^Vhen  he  detached  it,  it  became  that  thing  for  which  trover 
'^vould  lie,  and  the  conversion  was  complete  at  that  mo- 
vment  and  the  right  of  action  then  arose,  and  this  right 
ould  not  be  defeated  by  the  defendant's  fastening  this 
hattel  to  his  own  real  estate. 

2.  The  other  point  is  that  the  court  erred  in  ruling  that 

if  title  was  in  plaintiff*  he  could  recover  the   value  of  the 

^crew  with  the  value  of  its  use  or  hire  added,  plaintiff  in 

^srror  insisting  that  the  only  measure  of  damages  is  value 

"vith  interest  instead,  of  hire.     The  Code  settles  the  point. 

Section  3057  enacts  that  if  defendant  will  make  tender  of 

property  with  reasonable  hire,  at  the  first  term,  he  may 

escape  costs,  and  section  3564,  declares  that  plaintiff  may 

liave  "  a  verdict  for  the  damages  alone,  or   the  property 

slone,  and  its  hire,  if  any." 

This  is  our  law,  and  we  need  not  look  elsewhere.  It 
originated  in  the  times  when  slaves  and  their  hire  were 
subject  matters  of  constant  and  important  litigation,  and 
the  principle  is  still  in  our  statute  book.  It  is  applicable 
to  this  case.  The  true  measure,  the  just  measure,  of 
plaintiff*'s  damages  is  the  value  of  this  screw  with  reason- 
ble  addition  for  its  hire  or  use.  That  is  precisely  what  he 
lost  by  the  wrongful  conversion  of  defendant. 

The  point  in  respect  to  the  competency  of  the  witness 
McCall,  was  not  argued  and  is  not  insisted  upon. 

Judgment  affirmed. 
▼  67—33 
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Forester,  administrator,  vs.  Watford. 

Tboogb  there  nuyba  a  provision  in  the  will  of  a  decedent  for  his  widow, 
irtiicb  wonkl  pot  bet  to  election  between  it  and  dower,  yet  unless 
she  does  aome  ut  which  shows  her  acceptance  of  that  provision  in 
lieu  of  dawer,  her  right  to  dower  is  not  defeated  thereby  without 


Dower.  Wills.  Before  Judge  STEWART.  Newton 
Superior  Court.    March  Term,  1881. 

On  the  uxtb  day  of  September,  187S,  Hardy  Watford, 
of  NewtoQ  county,  Geot^ia,  made  and  published  his  last 
wiU  aad  tettameat  as  follows : 

"  HBwton  Coumty,  Georgia,  September  6th.  1878. 
Ankle*  of  agreeitiant  between  H.  Watford  of  the  first  part,  and 
Elinbeth  R.  Harrl*  of  the  second  part.  As  I  am  old  and  infino,  and 
do  not  have  anf  hope  of  ever  being  otherwise,  I  do  this  day  give  to 
mf  dugfater,  EBwbeth  R.  Harris,  full  control  of  my  whole  plantation 
and  an  of  my  etoek  and  business  as  long  as  I  live.  At  my  death  my 
dugfater,  EHnbatb  R.  Harris,  is  to  have  one-half  of  my  lot  of  land,  No. 
356,Bad  all  of  ot^  Keck  for  her  trouble  of  taking  care  of  me  and  her 
inotber.  KHiriwifa  IL  Harris,  is  to  have  the  south  half  of  the  land,  as 
i  want  ber  to  ba«a  tb«  bouses.  The  line  is  to  run  straight  from  the 
ceotre  of  the  eM  I1im>  to  a  large  white  oak  in  the  lane  on  Che  weat  line 
ol  thb  kK  of  land.  This  oak  is  a  line  tree.  Elizabeth  R.  Harris  is  to 
pay  all  my  debts  and  burial  (.■■;>;;:>■-    ■u;  uf  iht  north  half  of  the  s. 
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Hardy  Watford,  deceased,  and  provided  for  the  mother  of 
3Irs.  Harris,  furnishing  her  with  supplies.  She  stated  that  if 
she  obtained  dower  she  wanted  it  to  remain  in  his  hands. 
She  (the  widow)  filed  her  application  for  dower  in  the 
3ands  of  said  deceased.  To  this  application  Forester,  ad- 
^ministrator,  filed  his  objections,  as  follows: 

(i.)  Because  by  his  said  will  testator  made  full  and  am- 
j)le  provision  for  the  support  of  the  plaintiff,  intending 
*the  same  to  be  in  lieu  of  dower,  and  which  she  accepted. 

(2.)  Because  the  applicant  has,  since  the  death  of  tes- 
tator, waived  her  dower  by  an  acceptance  of  the  said  pro- 
visions made  for  her  support  by  the  testator. 

On  trial  the  jury  found  for  the  applicant,  and  a  new 
trial  having  been  refused,  the  administrator  excepted. 

John  J.  Floyd  ;  John  I.  Hall,  for  plaintiff  in  error. 

Clark  &  Pace,  for  defendant. 

Jackson,  Chief  Justice. 

The  will  provides  that  the  daughter  of  testator,  Eliza- 
beth R.  Harris,  shall  have  certain  premises  of  the  testator, 
and  she  "binds  herself  to  take  care  of  me,"  (testator) 
**and  her  mother  as  long  as  we  live."  Possibly  under  the 
ruling  in  33  Ga.,  385,  this  provision  might  be  construed 
as  a  charge  on  this  land  bequeathed  to  the  daughter,  and 
therefore  it  may  operate  in  law  to  put  the  widow  on  her 
election  between  taking  it  and  dower,  but  nothing  is 
shown  in  the  record  sufficient  to  sustain  a  verdict  that 
she  did  elect  that  in  lieu  of  her  legal  title  to  dower.  The 
will  must  not  only  make  a  case  of  election,  but  the  widow 
must  do  some  act  showing  her  acceptance  of  the  provision 
by  will  before  her  legal  estate  for  life  in  dower  is  defeated. 
All  that  she  did,  so  far  as  this  record  shows,  is  the  recep- 
tion of  a  trifle  of  money  from  the  administrator  with  the 
will  annexed,  after  the  death  ot  her  daughter,  and  to  con- 
tinue to  live  with  her  daughter  for  a  few  months  after  the 
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death  of  her  husband  until  the  daughter  died  in  less  tha«^ 
a  year  after  the  testator.     She  filed  the  petition  for  dow^^ 
within  about  two  years  of  the  death  of  her  husband,  an-  4 
then,  and  not  till  then,  made  her  election  ;  and  that  efe  ^' 
was  to  take  her  dower. 

It  would  be  an  outrage  to  deprive  her  of  it  because  sl'''"*^ 
lived  v^ith  her  daughter,  who  controlled  the  property  \p^  ^' 
fore  her  husband's  death,  and  with  whom  she  and  her  hifc-  s- 
band  lived  prior  to  his  death,  and  after  that  daughter^  s 
death  received  a  little  money  from  the  executor  of  &  ^^ 
will. 

In  view  of  the  will  itself,  and  the  peculiar  circumstanc^^^s 
in  which  the  widow  was  left,  the  verdict  of  the  jury  ^s 
right  and  should  stand,  no  matter  what  inaccuracies  ma^^X 
be  in  the  charge,  if,  indeed,  there  be  any. 

The  truth  is  that  it  was  confidence  in  the  daughte-^=^r' 
rather  than  a  charge  on  the  land,  that  induced  the  test  — 2- 
tor  to  confide  his  wife  to  her  support  after  his  death  ^^^s 
well  as  to  trust  his  own  and  hers,  both,  to  her  before  hr  is 
death. 

The  fact  that  she  wanted  Forester  still  to  manage  h^^er 
dower,  if  she  got  it,  is  no  proof  of  election  or  acceptan^^ce 
of  the  provision  in  lieu  of  it. 

There  is  no  material  error  in  the  charge,  the  facts 
mand  the  verdict,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


on 


Bonner  vs.  The  State  of  Georgia. 

In  a  criminal  case  the  prisoner  has  the  right  to  be  present  in  pe 

throughout  the  trial.  Therefore,  for  the  judge  tore-charge  thcji J'T 

while  the  prisoner  was  absent  and  in  confinement,  although         °'^ 
counsel  may  have  been  present  and  kept  silent,  was  error. 


Criminal  Law.  Practice  in  the  Superior  Court.  Bef-^^^^ 
Judge  Willis.  Muscogee  Superior  Court.  May  Te^'T", 
i«8i. 
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The  plaintiff  in  error  was  indicted  for  the  murder  of 
nDennis  Grannison.  There  were  two  counts  in  the  bill  of 
indictment.  One,  for  causing  death  from  a  blow  with  a 
Irick,  the  other,  for  throwing  deceased  into  the  water  and 
drowning  him.  The  plea  was  not  guilty.  The  verdict  was 
guilty  of  voluntary  manslaughter.  The  plaintiff  in  error 
snade  a  motion  for  a  new  trial ;  the  motion  was  refused, 
stnd  he  excepted. 

W.  F.  Williams  ;  W.  A.  Little,  for  plaintiff  in  er- 

:ror. 

Thos.  W.  Grimes,  solicitor-general,  by  M.  H.  Bland- 
i^ORD,  for  the  State. 

Jackson,  Chief  Justice. 

Without  scanning  this  entire  record,  we  are  of  the  opin- 
ion that  a  new  trial  must  be  granted,  on  the  ground  that 
the  court  erred  in  recalling  the  jury  and  recharging  them 
^t  their  request,  in  the  absence  of  the  defendant,  who  was 
^t  the  time  in  custody  and  confinement,  though  his  coun- 
sel were  present,  but  silent. 

The  presence  of  the  prisoner  is  necessary  to  his  legal 
trial  from  the  beginning  to  the  end  of  that  trial  before 
the  jury.  12  Ga.^  25.  And  such  was  the  rule  and  prac- 
tice at  common  law.  Wharton's  Crim.  Plead,  and  Prac, 
540  a,  545,  546,  549,  550. 

Counsel  for  the  state  conceded  that  the  law  required  it, 
l)ut  insisted  that  the  evidence  before  the  circuit  judge, 
^hich  indoced  him  to  certify  that  this  ground  of  the  mo- 
tion for  a  new  trial  was  true  in  fact — that  is,  that  he  did 
charge  in  the  absence  of  the  prisoner,  who  was  in  confine- 
vnent  at  the  time,  should  be  also  before  this  court ;  and 
that  evidence  not  being  in  the  record,  the  point  could  not 
be  heard  here.  We  cannot  think  so.  If  the  judge  certi* 
fies  any  ground  taken  in  the  motion  for  a  new  trial  to  be 
true  in  fact,  this  court  receives  that  certificate  as  true,  cer-* 
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tain  beyond  cavil,  conclusive ;  and  it  will  not  enquire  o 
what  proof  he  was  satisfied  of  its  truth.  It  is  quite  ce 
tain  that  the  court  below  will  take  care  of  itself,  and  on 
certify  any  facts  which  make  a  charge  of  error  upon  ind 
bitable  assurance. 

It  matters  not  to  this  court  whether  what  he  certifi 
was  made  certain  to  him  by  affidavits,  or  by  admission 
the  parties,  or  by  his  own  observation.     It  is  enough  th 
his  mind  is  satisfied  of  the  truth  of  the  ground  taken,  a 
that  he  so  certifies  in  the  record. 

Judgment  reversed. 


Reeves  vs.  Graffling,  treasurer. 

1.  The  law  does  not  require  an  attorney  acting  as  judge /fv  hoc 
to  be  sworn  as  ^uch. 

2.  A  justice  court  summons  which  omitted  to  state  the  county    •^as 
amendable. 

3.  Under  a  plea  to  a  suit  on  a  guano  note  that  the  guano  had  not  L-^cen 
inspected  or  branded,  it  was  not  necessary  to  show  such  fact.      ^ 
yond  a  reasonable  doubt.    The  rule  of  preponderance  in  civilp. 
in  criminal,  cases  applied. 


Dot 


Practice  in  Superior  Court.  ]\xAgt  pro  hac  vice,  ^  "^ 
tice  Courts.  Amendment.  Charge  of  Court.  Onus ^^^ 
bandi.  Before  W.  C.  Winslow,  Esq.,  Judge /r^  hac  T^i^- 
Crawford  Superior  Court.     March  Term,  i85i. 

The  plaintiff  brought  suit  in  the  justice's  court,  \^4^^ 
district,  Georgia  militia,  of  Crawford  county,  upon  a  r»  ^^^ 
for  $65.00  for  guano,  which  contained  the  following  st if"' 
lations  :     "  The  consideration  of  this  note  is  for  covatt^^^' 
cial  manure   known  as  cotton  compound,  sold  to  m^  ^X 
said  payee.     He  expressly  refuses  to  make  any  warrant/ 
of  the  same  or  any  representation  as  to  its  quality  ^^ 
value,  leaving  me  to  rely  upon  the  fact  only  that  the  same 
has  been  inspected  under  the  laws  of  the  state  of  Georgia 

There  was  an  appeal  to  the  superior  court. 
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Judge  Sitnmons.  the  presiding  judge,  being  disqualified 
by  reason  of  relationship,  W.  C.  Winslow,  Esq.,  was  agreed 
upon  by  counsel  as  judge  pro  hoc  vice.  He  was  not 
sworn.  Counsel  for  defendant  moved  to  dismiss  the  case, 
because  there  was  no  legal  process  or  summons,  the  sum- 
mons stating  no  county  or  district,  but  being  headed, 
"Georgia,  county  county."  The  court  overruled  the  mo- 
tion, and  allowed  the  plaintiff  to  amend  the  summons  by 
making  it  read,  **  Georgia,  Crawford  county, 494th  district;** 
to  which  defendant  excepted. 

The  defendant  then  filed  his  pleas,  first,  of  general  issue ; 
second,  illegal  consideration,  that  the  guano  was  not  in- 
spected, branded,  etc  ;  third,  failure  of  consideration. 

The  plaintiff  demurred  to  the  plea  of  failure  of  consid- 
eration, and  moved  to  strike  the  same.  The  court  sus- 
tained the  motion,  and  struck  the  plea,  and  defendant  ex- 
cepted. 

The  plaintiff  introduced  the  note  already  set  forth  and 
closed. 

The  defendant  proved  by  several  witnesses  that  the 
guano  was  not  inspected,  branded  or  tagged,  and  had  no 
analysis.  Plaintiff,  in  rebuttal,  proved  by  Richardson 
Montfort  that  it  was  tagged,  branded,  etc.,  and  by  Howell 
Adams  that  he  used  a  fertilizer  said  to  be  "  Cotton  Com- 
pound," and  that  there  were  tags  on  it,  that  he  could  not 
read. 

The  jury,  undercharge  of  the  court,  found  a  verdict  for 
plaintiff.  The  defendant  made  a  motion  for  a  new  trial, 
on  the  following  grounds : 

(i)  and  (2.)  Because  the  verdict  was  contrary  to  the  law 
and  evidence. 

(3.)  Because  the  ]\iAgt  pro  hac  vice  was  not  sworn. 

(4.)  Because  the  court  erred  in  overruling  defendant's 
motion  to  dismiss  the  case  for  defects  in  the  summons, 
and  in  allowing  the  plaintiff  to  amend  the  same. 

(5.)  Because  the  court  erred  in  charging  the  jury  that 
the  presumption  of  the  law  is  that  the  manufacturer  and 
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dealer  have  had  the  fertilizer  inspected,  branded,  etc.,armd 
the  burden  of  proof  is  on  the  defendant  to  show  beyoar^i 
a  reasonable  do'.ibt  that  this  was  not  done. 

The  court  overruled  the  motion  for  a  new  trial,  and  c^-c- 
fendant  excepted. 

Smith  &  Stroud,  for  plaintiff  in  error. 
W.  S.  Wallace,  for  defendant. 
Jackson,  Chief  Justice. 

This  was  an  appeal  from  the  justice's  court,  and  tri^^d 
before  a  judge /r^  /lac  vice  in  the  superior  court. 

1.  There  was  no  need  of  that  judge  being  sworn.    TX^^ 
law  does  not  require  it,  probably  because  the  oath  tak^^^ 
by  all  attorneys   at  law  when  admitted  to  practice  \r 
deemed  by  the  legislature  sufficient  to  bind  their  c(^ 
science  in  the  discharge  of  all  duties  devolved  by  law 
those  officers   of  court.     No  objection  was  made  on  th»^  ^^ 
ground  until  after  verdict,  which  strengthens  the  poi 
against  plaintiff  in  error,  but  it  is  enough  to  sustain  t 
ruling  below  to  say  that  the  statute  does   not  requires 
special  oath. 

2.  The  summons  which  the  justice  issued  was  proper^ 
amended.     The  defendant  appeared  under  it,  it  answer 
the  object  of  bringing  him  to  court,  and  the   summo 
itself  merely  omitted  the  name  of  the  county,  being  wr^  ^  ^" 
ten  *'  county  county,"  instead  of  "  Crawford  county."  -^ 
was  a  mere  irregularity,  and  did  not  hurt  the  defendant. 

3.  The  charge  requiring  proof  that  the  fertilizer  was  n, 
inspected,  branded,  etc.,  beyond  a  reasonable  doubt,  \*^ 
error.     Such  is  the  rule  in  all  criminal  cases,  but  it  dc^ 
not  extend  to  civil  cases ;  Code,  §3749,  makes  the  disti^^  ^ 
tion  between  the  two,  and  requires  stronger  evidence    ^^ 
criminal  than  in  civil  cases,  and  the  reference  to  decisio^^ 
of  this  court  cited  under  that  section  of  the  Code  ^" 
show  the  uniformity  of  the  requirement  in  criminal  cases 
oi  evidence  beyond  a  reasonable  doubt. 
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It  is  true  that  in  equity  cases  and  in  libel  or  slander  for 
perjury  or  false  swearing,  two  witnesses,  or  one  and  strong 
corroborating  circumstances,  are  necessary  to  overcome  a 
sworn  answer  when  discovery  is  prayed  or  not  waived, 
and  to  prove  perjury  or  false  swearing ;  for  the  reason 
that  there  is  but  oath  to  oath,  if  one  witness  only  is  relied 
upon  ;  therefore  it  takes  another  witness  or  corroboration 
to  overcome  the  party  whose  oath  is  attacked.  But  all 
other  civil  cases  stand  on  mere  preponderance  of  testi- 
mony. 

Judgment  reversed. 


Ware  vs.  Fami?ro. 

1.  A  notice  that  the  judj^e  of  the  superior  court  granted  a  certiorari 
is  equivatent  to  a  notice  that  he  has  sanctioned  it,  and  is  in  substan- 
tial compliance  with  the  Code. 

2.  It  is  immaterial  that  counsel  who  applies  for  a  writ  of  certiorari 
did  not  represent  the  applicant  in  the  court  below. 

3.  Where  to  a  suit  in  a  justice  court  the  defendant  pleaded  a  set-off  of 
$100.00,  and,  on  the  appeal  trial  in  such  court,  the  jury  found  for 
the  defendant  an  excess  above  the  plaintiff 's  demand  of  more  than 
$100.00  principal,  the  justice  could  not  allow  him  to  write  down 
this  finding  to  $100.00  so  as  to  have  a  judgment.  He  could  not  do 
more  than  order  the  claim  of  the  plaintiff  to  be  credited  on  that  of 
defendant,  and  thus  defeat  a  recovery  by  the  former.  Defendant 
could  then  sue  on  his  demand  in  a  court  of  competent  jurisdiction. 

Certiorari,  Justice  Courts.  Attorney  and  Client.  Ju- 
risdiction. Judgments.  Before  Judge  Harris.  Pike 
Superior  Court.     April  Term,  1881. 

Fambro  sued  Ware  upon  a  note  in  a  justice  court. 
Ware  pleaded  the  general  issue,  payment  and  set-off.  On 
the  appeal,  the  jury  found  for  Ware  $173.76.  When  this 
verdict  was  read  in  court,  counsel  for  Ware  obtained 
leave  of  thie  court  to  write  off  from  the  principal  sum  of 
said  verdict  all  exceeding  $100.00,  and  did  so,  and  entered 
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judgment  agaiiut  Fambro  for  ticx}.oo  principal,  without: 
objection  from  an;  source.  Counsel  for  Fambro  then  sued 
oat  A  ctrtiorari  to  ttie  superior  court,  though  such  coun- 
sel did  not  try  siid  cause,  norwas  he  present  at  such  trial. 
When  the  case  was  tried  in  the  superior  court,  a  motion 
was  made  to  dismiss  said  certiorari,  upon  the  ground  that 
the  notice  served  was  insufficient.  The  notice  stated  that 
the  judge  of  the  superior  court  had  granted  the  certiorari. 
The-  motion  was  refused,  the  cause  was  tried  upon  its 
merits,  and  after  ai^ument  by  counsel  for  both  parties, 
the  court  sustained  the  certiorari  and  ordered  a  new  trial. 
Ware  excepted. 

J.  H.  WALKKR,  for  platntifl  in- error. 

S.  J.  Hall;  S.  C.  McDaniel;  J.  A.  Hunt,  for  de- 
fendant. 

JACKSOH,  Chief  Justice. 

Thu  was  a  etrtwrari  from  a  justice  court  by  the  supe. 
nor  court  of  nke  county.  A  motion  was  made  to  dis- 
ittiw  the  writ  on  the  ground  of  the  insufficiency  of  the 
notice.  The  notice  was  that  the  certiorari  was  granted, 
instead  of  statipg  that  it  was  sanctioned.  We  think  the 
error  UnmaterlaL    When  the  writ  was  granted  by  the 
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4050,  4051,  4052.  It  is  true  that  the  notice  of  the  sanc- 
tion of  the  writ  is  required  in  section  4053,  but  to  grant  is 
to  sanction,  and  the  important  requisite  is  that  the  right 
judge  acted  on  the  petition.  The  court  did  not  err  in 
declining  to  dismiss  the  writ  on  this  ground. 

2.  It  is  hardly  necessary  to  say  that  any  counsel  may 
prepare  the  writ  whether  at  the  trial  before  the  justice 
court  or  not. 

3.  The  court  was  right  to  set  aside  the  judgment  and 
to  award  a  new  trial.  The  defendant  pleaded  a  set  off  of 
one  hundred  dollars;  the  jury  found  oAe  hundred  and 
seventy-three  dollars ;  the  defendant  was  allowed  to  write 
off  all  beyond  one  hundred  dollars,  and  the  verdict  to 
stand  for  that  amount*  The  plaintiff  had  sued  for  some 
nineteen  dollars,  and  the  set-off  which  the  jury  found 
was  one  hundred  and  seventy-three  dollars  principal,  over 
the  jurisdiction  of  a  justice  court.  The  Code  directs  that 
in  such  cases  the  plaintiff's  claim  is  to  be  credited  on  the 
defendant's  larger  debt,  and  that  is  the  only  verdict  or 
judgment  which  the  law  authorizes.  The  defendant  may 
plead  and  prove  his  set-off,  but  if  it  be  proved  to  be  over 
the  jurisdiction  of  a  justice  of  the  peace,  he  cannot  get  « 
any  judgment  upon  it  for  any  sum  of  money  whatever 
in  that  court,  but  will  be  permitted  to  prevent  the  plain- 
tiff from  any  recoveiy  against  him  by  having  his  debt 
credited  with  plaintiff's  debt,  and  recover  costs  against  the 
plaintiff.  Then  he  may  sue  on  his  account  or  note  with 
this  credit  in  a  court  having  jurisdiction  thereof,  and  re- 
cover there  if  he  makes  out  his  case.     Code,  §4166. 

The  court  was  right,  therefore,  to  sustain  the  certiorari 
and  remand  the  case  for  a  new  trial  in  this  view  of  it,  no 
matter  on  what  ground  the  judgment  was  based  by  the 
judge  below. 

Judgment  affirmed. 
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Campbell  vs.  Trunnell. 

I.;  A  mortgagdo  and  vesdee  is  estopped  from  denying  title  to  goods  in 
tbe  vendor  and'PMMgasor  under  whom  tie  claims. 

3.  A,^Ie  of  the  wife*!  goods  lo  the  creditor  of  the  husband  to  pa^the 
<d|(iA.of  thehn4»wl  ^  void. 

3.  Tboagb'tlw  tenrideration  of  the  sale  be  in  part  to  pay  the  wife's 
own  debt,  yet  U  the  portion  of  the  goods  so  sold  be  not  severable 

.'  ban  dw  tktt  told  to  t>Jiy  the  debt  of  th«  husband,  the  title  to  none 
vSI  paft  to  the  vMdee. 

4.  In  ui  fctloQ  <A.  \rant  the  issue  is  title,  and  though  a  money  verdict 
\  be  ^cctad  to  bff  t^en  by  the  plaim iff.  the  measure  of  damages  is  tbe 
""'  Vuife  6f  die  prepeny,  and  in  order  to  recoup  against  such  damages 
'  -a-tiOoAiBf  dtim  of  (fefendant  founded  on  the  part  consideration  of 
'-  the  Hilt  lAddt:  win  lawful— it  being  the  individual  debt  of  the  wife— 
'    dien  Btwf  b»,ille«liiiga  to  that  effect. 

&fo?t^>ge..  'Vendor  and  Purchaser.  Estoppel.  Hus- 
^o4  and,-)V)fe|  Debtor  and  Creditor,  Before  Judge 
g][l(MObra^'"?^iib  Superior  Court.    April  Term,  1881. 

'■  R^it^Wtke  decision. 

•  '   LANOBK-ft-A^ERSON;  R.  W.  PATTERSON,   for  plain- 
tiff iB'eirtoc, 


Bacon  &  Rutherford,  for  defendant 
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sale  she  repudiated  it,  never  having  been  consulted  about 
it  or  having  assented  in  any  way  to  it.  The  question  is, 
did  the  conveyance  of  the  husband  as  agent  pass  her  title 
to  the  defendant,  or  is  it  still  in  her  notwithstanding  the 
husband's  sale  and  conveyance,  purporting  to  be  as  her 
agent?  The  jury  under  the  charge  of  the  court  found 
for  the  plaintiff,  and  on  the  denial  of  a  new  trial  by  the 
court  error  is  assigned  by  the  defendant,  on  the  grounds 
for  that  motion  set  out  fully  in  the  record.  There  is  no 
doubt  that  the  mortgage  was  given  and  the  sale  after- 
wards made  to  secure  as  well  the  $800.00  note  as  that  for 
$251  00,  and  that  the  former  was  a  debt  of  the  husband 
when  in  a  partnership  business,  with  which  his  wife  had 
nothing  to  do,  and  the  latter  a  debt  of  the  wife  in  the  pur- 
chase of  goods  by  the  husband  for  her  in  running  her 
business  in  merchandise.  The  consideration  of  the  sale 
was,  therefore,  for  the  larger  part  illegal,  as  it  was  to  pay 
a  debt  of  the  husband  with  the  wife's  property.  Code, 
§1783.  That  section  explicitly  declares  that  "any 
sale  of  her  separate  estate,  made  to  a  creditor  of  her  hus- 
band in  extinguishment  of  his  debts  shall  be  absolutely 
void."  The  case  is,  therefore,  one  where  the  considera- 
tion  of  the  sale  is  in  part  good  and  in  part  bad,  good,  so 
far  as  the  smaller  note  to  pay  her  own  debt  is  concerned, 
and  bad  as  to  the  other  and  larger  note,  and  the  main 
point  made  and  pressed  by  brief  and  argument  here  is,  that 
the  court  erred  in  charging  to  the  effect  that  if  the  con- 
sideration was  to  pay  the  husband's  debt  in  part  the  title 
would  not  pass. 

We  cannot  say  that  this  charge  is  error  under  the  plead- 
ings in  this  case.  The  issue  is  a  naked  issue  of  title  to 
the  goods  and  to  all  the  goods.  There  is  no  plea  to  the 
eifect  that  any  part  of  them  was  sold  to  pay  the  one  note 
and  another  part  to  pay  the  other  note ;  and  if  it  had 
been  so  pleaded,  or  if  the  general  issue  would  let  in  evi. 
dance  to  that  effect,  it  was  not  shown,  and  could  not  have 
been  proved,  that  such  was  the  sale ;  for  the  bill  of  sale 
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l9toallthegoods,and  the  consideration  for  each  and  every 
parcel  is  the  extinguishment  of  both  notes.  Nor  does  it 
matter  that  the  pUintifT  elected  to  take  a  money  verdict 
under  our  Code,  §3364.  That  money  verdict  is  damages 
in  lieu  of  propetty,  but  the  title  to  the  property  is  the 
issue,  tuid  the  measure  of  the  damagef  is  its  value.  Code, 
J3077.  We  do  not  say  that,  under  a  proper  plea,  the 
smaller  note  wHh  interest  could  not  have  been  recouped 
against  the  damafges  found  as  the  value  of  the  property  ; 
but  flpthhlg  of  the  sort  is  in  any  of  the  pleas,  and  the 
case  must  be  tried  on  the  pleadings. 

If  the  sale  «ere  severable  under  the  Code,  §2641,  then 
the  recovery  would  be  for  the  goods  sold  to  secure  the 
husbahd's'debtalone,  but  it  is  not  devisible  under  that 
section  which  ftgulates  the  contract  of  sale.  Whether 
divisible  or  not  turns  on  the  intention  of  the  parties ;  see 
last  clause  of  same  section.  It  is  clear  that  these  parties 
iAteBded  to  seU  all  the  goods,  and  each  and  every  parcel, 
to  pay  bod)  notes,  the  valid  and  the  invalid  and  illegal 
note  alike.  No  man  can  sever  one  article  from  the  rest 
as  conveyed  in  consideration  of  the  good  note. 

We  thinly  therefore,  that  under  the  pleadings  the  ver< 
diet  could  not  be  otherwise,  because,  first,  Campbell  is 
estof^Md  from. denying  title  to  be  in  the  vfife.  He  is  both 
1  vendee  from  her  agent  acting  for  her,  and 
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the  value  of  the  note  given  for  her  own  debt,  it  should 
liave  been  deducted  from  the  damages,  there  is  no  such 
])lea  here,  and  none  which  is  equivalent  to  such  a  plea, 
besides,  it  is  doubtful  whether  the  jury  did  not  allow  it 
"without  a  plea,  as  the  value  of  the  goods  from  the  invoice 
prices  and  other  testimony  might  have  made  the  verdict 
larger  by  the  amount  of  that  note. 

Taking  the  case  in  its  entirety,  we  see  no  material  error 
ivliich,  under  the  true  law  of  the  case  upon  the  pleadings 
SLti^  facts,  could  have  made  the  verdict  other  than  it  is.  It  is 
therefore  affirmed. 
Judgment  affirmed. 


Cox  vs.  Potts. 


I. 


2. 


-Appearance  of  counsel  for  the  purpose  of  pleading  to  the  jurisdic- 
tion of  the  court,  and  entry  of  their  names  on  docket  with  the 
^Word  "  answer,"  is  not  such  pleading  to  the  merits  as  admits  juris- 
ion. 

ading  to  the  merits  does  not  admit  the  jurisdiction,  if  at  the 
^^rac  time  exception  be  taken  thereto. 
'^>*  Awhile  a  written  motion  of  counsel,  during  the  term  and  on  the 
y  after  the  entry  was  made,  to  withdraw  any  significance  of  wai- 
that  might  be  attached  to  such  entry,  was  a  novel  proceeding, 
V^lit  substantially  amounted  to  an  exception  to  the  jurisdiction. 
A'  defendant  having  excepted  to  the  jurisdiction  of  the  court  in  a 
^^^il  case,  having  subsequently  slain  one  of  his  counsel,  and  been 
^tloarcerated  to  await  a  trial  thrrefor,  and  having  been  notified  only 
^  Mreek  before  the  civil  trial  that  his  other  counsel  declined  to  rep- 
him  further,  he  was  not  guilty  of  laches  in  not  employing 
counsel  and  defending  the  case  ;  nor  did  he  lose  the  right  to 
cept  to  the  judgment  by  affidavit  of  illegality  for  want  of  juris- 
^tcnion  appearing  on  the  face  of  the  proceedings. 

Service/   Jurisdiction.  Waiver.     Attorney  and  Client. 
^^ctice  in   Superior  Court.     Before    Judge    HiLLYER. 
^ICalb  Superior  Court.     March  Term,  1881. 

•'Vii  execution  issued  from  the  superior  court  of  DeKalb 
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county  in  favor  of  Potts  against  Cox,  and  was  levied  upon 
property  of  the  defendant.  He  filed  an  afBdavit  of  ille- 
gality thereto  on  the  following  grounds  : 

(i.)  Because  there  was  no  legal  verdict  or  judgment  in 
the  case  from  which  said  fi.  fa.  issued  to  authorize  the 
issuance  of  said  fi.  fa.,  there  being  no  appearance  and 
pleading  by  defendant,  and  it  appearing  to  the  court  when 
the  verdict  was  rendered  and  judgment  was  entered,  that 
the  only  service  in  the  case  was  a  return  of  the  sheriff  of 
DeKalb  county,  as  follows:  "Served  the  defendant  by 
leaving  a  copy  of  this  writ  and  process  in  the  hands  of  H, 
V.  Bayne  at  the  former  residence  of  defendant  in  DeKalb 
county,  this  August  31,  1878." 

(2.)  Because  defendant  has  never  had  his  day  in  court, 
was  never  se/ved,  did  not  acknowledce  service  or  author- 
ize an  acknowledgement  of  service,  and  did  not  appear 
and  plead,  or  authorize  an  appearance  or  pleading  in  the 
suit,  the  foundation  of  the  said^./«, 

(3.)  Because  said  court  had  no  jurisdiction  in  said  case, 
defendant  being  at  the  time  suit  was  brought  a  resident 
of  the  county  of  Taylor  in  said  state. 

To  this  affidavit  of  illegality  the  plaintiff  filed  a  trav- 
erse. By  consent  the  case  was  passed  upon  by  the  pre- 
siding judge,  both  as  to  the  law  and  facts  without  a  jury. 

Upon  the  hearini_,  plaintiff  in  fi.  fa.  introduced  the 
of  the  case  from  which  the  execution  issued, 
ipeared  that  the  defendant  was  sued  as 
■da  rat  ion  was  this  entry  of 
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The  bench  docket  showed  the  entry  of  the  case  as  fol- 
lows: 


-"L.  J.Winn,  F.  M.  Potts  )     September  Term.   1878.  Com- 

vs,         >  plaint.    Answer.     March  Term, 
Alston  &  Calhoun,    Edward  Coz.  )  1879.    Verdict." 

Patrick  Calhoun  testified  that  the  law  firm  of  Alston  & 
Calhoun  had  been  employed  by  Edward  Cox  to  represent 
him  in  his  business  in  Fulton  and  Dekalb  counties ;  .they 
had  not  been  employed  by  defendant  to  represent  him 
specially  in  the  case  of  F.  M.  Potts ;  Cox  had  lived  in 
Dekalb  county,  but  at  the  time  this  suit  was  brought  was 
residing  in  Taylor  county.     Some  time  before  the  term  of 
the  court  to  which  the  suit  of  F.  M.  Potts  was  brought, 
he  had  met  Mr.  L.  J.  Winn,  who  said  to  him  that  he  had 
claims  of  F.  M.  Potts  and  Paul  Jones  on   ^dward  Cox, 
which  he  must  collect,  and  was  intending  to  sue  in  De- 
kalb county.     This  fact  witness  mentioned  to  Cox,  and 
they  talked  together  about  resisting  the  cases  because  of 
want  of  jurisdiction  in  the  court.  Cox  having  removed  to 
Taylor  county.     At  the  appearance  term  of  the  case  of 
Potts  against  Cox  in  the  superior  court,  when  called  he  re- 
sponded ''  answer,"  which  was  then  entered  on  the  bench 
docket  by  the  presiding  judge.     At  the  time  of  this  an- 
swer he   intended   only  to  take  advantage  of  what  he 
deemed  was  a  defective  service  of  the  defendant,  and  did 
not  intend  to  make  answer  to  the  merits  of  the  case,  and 
waive  any  exception  he  might  make  to  the  service  or 
jurisdiction  of  the  court.     He  had  expected  Cox  to  be  up 
from  Taylor  county  at  this  term  of  the  court,  and   not 
coming,  he  made  a  motion  in  writing,  on  the  next  day 
after  the  calling  of  the  case,  explanatory  of  his  appear- 
ance in  the  case,  and  to  strike  from  the  docket  the  said 
entry  of  "answer."     After  the  adjournment  of  the  term 
he  wrote  the  letter  exhibited  to  him  dated  October  5th, 
1878,  to  defendant,  and  so  far  as  he  knows  this  was  the 
first  notice  defendant  had  of  the  suit. 
V67— 34 
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On  the  week  before  the  term  of  Dekalb  court  at  which 
judgment  was  rendered  against  Cox,  and  after  the  killing 
of  R.  A.  Alston,  by  Cox,  witness  wrote  to  Cox  while  the 
latter  was  confined  in  jail  in  Fulton  county,  informing  him 
that  he  could  no  longer  continue  to  represent  him  in  his 
business. 

L.  J.  Winn,  testified  that  he  was  present  in  the  su- 
perior court  at  the  September  term,  1878,  when  the  ap- 
pearance docket  was  called.  The  case  of  F.  M.  Potts  vs. 
Edward  Cox  was  sounded  on  the  regular  call  of  the  appear- 
ance docket,  to  which  Mr.  Calhoun,  of  the  law  firm  of  Al- 
ston &  Calhoun,  responded  "  answer,"  and  asked  that  the 
name  of  Alston  &  Calhoun  be  entered  on  the  docket  as 
attorneys  for  defendant.  This  call*  was  had  early  in  the 
term,  probably  oh  Tuesday  of  the  first  week  of  the  court. 

Evidence  by  plaintiff  in  illegality :  Edward  Cox  in  an- 
swer to  interrogatories  sued  out  in  the  case,  testified  that 
he  lived  last  in  Dekalb  county,  the  latter  part  of  the 
year  1877,  when  he  removed  to  Taylor  county,  and  was 
residing  there  at  the  time  of  the  bringing  of  suit  by  plain- 
tiff. He  was  not  .served  in  either  of  the  cases;  did  not 
acknowledge  service;  did  not  appear  and  plead  to  the 
case,  and  did  not  authorize  any  one  to  appear  and  plead  for 
him.  First  heard  of  the  cases  after  they  were  brought  and 
before  judgment,  through  Alston  &  Calhoun  ;  told  thetn 
to  look  after  the  cases ;  that  he  did  not  live  in  Dekalb 
county,  and  had  not,  and  would  not  waive  jurisdiction. 
Alston  &  Calhoun  generally  looked  after  his  business  in 
Dekalb  county,  but  did  not  authorize  them  to  waive  or 
acknowledge  service  in  these  matters  ;  it  was  understood 
they  were  not  to  do  so,  as  he  lived  in  Taylor  county.  At 
the  taking  of  his  answers,  he  was  in  Fulton  county  p"' 
could  not  say  that  he  had  any  home,,  and  his  family  have 
moved  back  to  Dekalb  county  after  his  troubles.  Alston 
&  Calhoun  were  generally  employed  by  him,  but  only  to 
represent  him  in  these  cases  so  far  as  to  throw  them  out 
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of  court  by  reason  of  his  non-residence  in  Dekalb 
county.  Received  notice  from  P.  Calhoun,  before  the  judg- 
ment term  of  said  cases,  that  he  would  no  longer  represent 
Avitness,  and  had  withdrawn  from  the  defense  of  the  case ; 
but  he  was  never  served,  and  did  not  consider  that  he  was 
j>roperly  in  court,  never  having  been  called  to  plead. 

Two  letters  from  Alston  &  Calhoun  to  Cox,  as  stated 
in  the  testimony  of  Calhoun,  were  introduced  in  evi- 
cience;  also  the  explanatory  motion  stated  in  his  testi- 
xnony.  The  court  dismissed  the  affidavit  of  illegality,  and 
defendant  excepted. 

Candler  &  Thomson,  for  plaintiff  in  error. 

L.  J.  Winn,  for  defendant, 

Jackson,  Chief  Justice. 

The  legal  question  made  in  this  record  is  whether  the 
stnswer  by  counsel  and  marking  their  names  to  the  bench 
<locket  is  equivalent  to  appearance  and  pleading,  so  as  to 
give  jurisdiction  to  the  court  of  a  county  where  the  de- 
fendant does  not  reside,  and  when  the  only  service 
upon  him  is  that  of  leaving  a  copy  of  the  declaration  at 
his  late  residence,  and  placing  it  there  in  the  hands  of  a 
man  who  is  not  even  his  agent,  and  when  the  counsel 
were  not  even  specially  employed  to  defend  the  case  on 
the  merits,  but  only  to  plead  to  the  jurisdiction  or  throw 
it  out,  and  where  his  counsel  abandoned  his  case  when  he 
ivas  in  jail,  notifying  him  only  a  week  before  trial,  and 
he  charged  with  murder. 

The  judge  of  the  superior  court,  as  judge  and  jury,  held 
"that  these  facts  admitted  jurisdiction.  We  cannot  concur 
that  such  is  either  law  or  justice. 

The  controlling  legal  question  is  this :  will  the  entry  of 
•*  answer"  on  the  bench  docket,  and  the  marking  the  names 
of  counsel   for  defendant  there,  be  such  evidence  of  ap- 


SUPREME  COURT  OF  GEORGIA. 


earance  and  pleading  to  the  merits  as  to  amount  to  a 
iraiver  of  service  and  admission  of  jurisdiction  as  con- 
:emplated  in  sections  3335  and  3461  of  the  Code  ? 

It  is  true  that  by  the  34t;8th  section  of  the  Code,  it  is 
enacted  that  "  the  general  issue  is  a  denial  of  the  allega- 
gations  in  plaintiff's  declaration,  and  shall  be  considered 
as  filed  in  all  cases  which  are  answered  to  at  the  first 
term ;"  and  it  is  true  also,  that  this  court  has  held  that  to 
the  plea  so  presumed  to  be  fileil  any  amendment  may  be 
added  by  the  defendant.  But  the  question  of  jurisdiction 
is  quite  a  different  matter,  and  this  court  while  not  decid- 
ing the  point,  because  it  was  unnecessary  in  the  case,  has 
intimated  very  strongly  that  it  is  not  such  appearance  and 
pleading  as  will  work  a  waiver  of  process  and  service. 
58  Ga.,  417.  This  court  in  that  case  uses  this  language  : 
"  It  is  true  the  judge  had  entered  answer  on  the  docket, 
and  the  Code  declares  in  section  3458,  that  the  general 
issue  shall  be  considered  as  filed  in  all  cases  which  are 
answered  to  at  the  first  term.  We  hardly  think  this  im- 
plied pleading  is  the  sort  contemplated  in  section  333$.  as 
working  waiver  of  process  and  service.  We  incline  to 
the  opinion  that  this  section  has  in  view  something  put 
on  file,  signed  by  defendants  or  their  counsel,  and  des- 
tined to  become  of  record  wilh  the  other  proceedings  in 
the  cause — something  as  full  and  formal  as  an  ordinary- 
jiient  of  service." 

the  principal  debtor  and 
~~  all  the  defend- 
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to  be  bound  because  counsel  had  their  names  marked  for 
liim,  and  the  judge  put  answer  on  the  bench  docket. 

Moreover,  on  the  very  next  day  the  counsel  moved  to 
retract  whatever  significance  might  be  attached  to  the  act 
of  having  their  names  marked,  and  put  that  motion  in 
Avriting  and  of  file.  It  stated  that  the  answer  was  made 
iiot  to  plead  to  the  merits  but  to  the  jurisdiction,  because 
their  client  lived  in  another  county.  Further,  it  appeared 
from  the  record  itself  that  there  was  no  legal  service. 
The  sheriff 's  entry  was  that  he  served  defendant  by  plac- 
ing a  copy  "in  the  hands  of  H.  V.  Bayne  at  the  former 
residence  of  defendant  in  Dekalb  county.'' 

Section  3461  of  the  Code  declares  :  "  If  a  defendant  ap- 
I)ear  and  plead  to  the  merits,  without  pleading  to  the 
jurisdiction,  and  without  excepting  thereto,  he  thereby 
admits  the  jurisdiction  of  the  court."  Section  3462  pro- 
Abides  that  where  "  a  want  of  jurisdiction  appears  on  the 
€ace  of  the  proceedings,  it  may  be  taken  advantage  of  by 
•notion." 

In  this  case  the  want  of  legal  service,  by  the  fact  that 
the  late  residence  of  defendant  had  been  in  Dekalb  and 
^  stranger  had  been  served  with  the  copy  of  writ  and  pro- 
cess, appeared  on  the  face  of  the  proceedings ;  and  when 
it  appeared,  and  the  attention  of  the  court  was  called  to 
it,  the  case  ought  to  have  gone  out  at  once.  There  was 
no  need  to  withdraw  the  entry.  A  plea  to  the  jurisdiction 
could  have  been  filed  at  any  time  during  the  term,  not- 
vrithstanding  the  answer,  and  the  motion  to  dismiss  could 
have  been  made  during  the  term,  where  the  defect,  as  in 
this  case,  appeared  on  the  writ. 

Nay,  in  the  case  in  the  58th  Ga.,  it  was  allowed  to  be  made 
at  the  second  term.  The  fact  is,  whenever  a  court  sees 
that  it  has  no  jurisdiction,  it  should  wash  its  hands  of  the 
case,  unless  some  act  has  been  done  to  waive  it.  The 
motion  to  withdraw,  though  a  singular  mode  of  proceed- 
ing, amounted  to  an  exception  to  the  jurisdiction,  and 
even  if  twenty  pleas  to  the  merits,  all  of  record,  had  been 
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filed  at  tbe  £nt  term,  they  would  not  have  waived  jur's- 
dictioB,  if  at  the  same  term  and  time  the  jurisdiction  had 
been  excepted  to.  The  language  of  section  3461  is,  that 
*' if  a  defendant  appear  and  plead  to  the  merits  without 
pleading  to  tbe  jurisdiction  and  without  excepting  thereto, 
he  there>^  admits  tbe  jurisdiction."  See,  he  must  not 
only  plead  to  the  merits,  but  decline  to  plead  to  the  juris- 
diction, and  fall  to  except  to  it.  But  in  this  case,  he  did. 
by  bis  counsel,  except  in  writing,  virtually  by  the  motion 
to  wiUidraw  or  explain  his  answer,  and  continued  so  to 
do  t^  the  paper  remaining  of  record  befote  the  eyes  of 
court,  though  his  counsel  abandoned  him,  up  to  and  at 
the  time  of  the  judgment. 

We  forbear  to  say  more,  except  to  add  that  he  was 
abandoned  because  one  of  his  counsel  had  been  stain  by 
him,  and  tbe  other  would  not  longer  defend  the  slayer  of 
his  partner.  Of  this  he  was  informed  the  week  before 
trial  term,  and  he  in  jail  charged  with  the  murder !  Who 
could  be  expected  to  attend  to  such  a  case  under  such  cir* 
cumstaaces,-  aiHl  en  notice  so  short,  and  employ  other 
counsel? 

Judgment  reversed. 

Cited  tor  plaintiff  in  error:  Code,  §§3461,  3504,  33:;; 
3458;  56(7(1.,  51;  58/*., 413. 

For  defendant :  Code,  j 
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JFiddt  that  the  Code  substituted  title  by  prescription  for  the  statute  of 
limitations  as  to  realty ;  and  therefore  in  computin>|^  the  time  within 
which  prescription  ripened,  it  ran  from  the  conveyance  and  taking 
possession  until  the  statute  of  limitations  was  suspended,  Novem- 
ber 30th,  1861 ;  it  then  ceased  to  run  until  the  adoption  of  the  Code» 
when  it  began  to  run  again  in  the  form  of  prescription. 

^.  Where  ayf.  fa,  was  lying  idle,  and  a  bona  fide  purchaser  bought  land 
from  the  defendant  and  held  actual  adverse  possession,  although  a 
levy  may  have  been  made  after  this  possession  began,  it  did  not 
stop  the  running  of  the  purchaser's  prescription  until  some  notice 
thereof  to  him. 

3.  Proof  that  a  purchaser  bought  for  value  from  a  defendant  mfi./a. 
raises  a  presumption  of  good  faith,  and  if  it  is  desired  to  rebut  this 

*  presumption  by  proof  of  actual  notice  of  the  judgment,  the  onus  of 
proving  such  fact  is  on  him  who  asserts  it. 

Prescription.  Statute  of  Limitations.  Judgments. 
X.iens.  Vendor  and  Purchaser.  Before  Judge  FLEMING. 
Dougherty  Superior  Court.     April  Term,  1881. 

Reported  in  the  decision. 

D.  A.  VasoN,  for  plaintiff  in  error. 

L.  P.  D.  Warren  ;  G.  J.  Wright,  for  defendant. 

Speer,.  Justice. 

This  was  a  claim  case  in  which  a  verdict  was  returned 
finding  the  property  subject.     A  motion  for  new  trial  was 
made,  which  was  overruled,  and  plaintiff  in  error  excepted. 
The^./tf.  levied  was  in  favor  of  John  Neal,  transferee,  z/j. 
James  H.  Hill,  Paul  E,  Tarvcr  and  Edwin  T.  Jones,  part- 
ners using  the  firm  name  of  James  H.  Hill  &  Company, 
and  was  issued  on  the  27th  December,  1857,  for  the  sum  of 
^913.64,  with  interest  and  cost.     The  _/?./«.  was  levied 
on  the  north  half  of  city  lots  in  the  city  of  Albany,  No. 
26,  on  Jackson  street  and  No.  28  on  Residence  street,  as 
the  property  of  E.  T.  Jones.     To  this  levy  plaintiff  in 
error  interposed  a  claim.    The  levy  was  made  ist  Decem- 
ber, x868,  the  claim  interposed  on  17th  January^  1881. 
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Plaintiff  \r\_fi./a.  introduced  in  evidence  h-sji./ti.,  and 
proved  that  one  of  the  defendants  in  _/f.  /a.,  E.  T.  Jones, 
was  in  pos«es?;ion  of  the  premises  levied  on  in  1858  or 
1859,  after  tht:  date  of  the  judgment,  and  closed. 

Claimant  introduced  in  evidence  a  deed  from  E.  T.  Jones 
to  E.  Tnmpkins  for  the  premises  in  disijute,  dated  1st 
October,  1S59,  and  also  a  deed  from  Tompkins  to  J.  A. 
Hill,  and  from  Hill  to  claimant ;  also  a  release  from  John 
Neal,  plaintiff,  to  C.  P.  Hartwetl,  releasing  over  one-third 
of  the  Freddie  Tarver  place,  also  the  Harlwetl  plantation 
which  was  levied  on  by  this  fi.  fa.  The  Hartweli  place 
contained  i  ,260  acres,  the  Freddie  Tarver  place  2,000  acres 
The  claimant  proved  Neal  had  been  p;iid  the  money  for 
the  release  on  the  Hartweli  place ;  would  sell  for  cash  at 
two  or  three  dollars  per  ac-e.  The  third  interest  in  the 
Tarver  place  would  sell  for  $1.00  per  acre  ;  other  testi" 
mony  valued  it  at  $5.00  per  acre.  There  was  testimony 
that  Tompkins  and  his  tenants  and  claimant  and  his  ten. 
ants  occupied  the  premises  in  dispute  continuously  from 
date  of  sale  by  Jones  to  the  time  of  this  levy. 

In  the  motion  for  new  trial  the  plaintiff  in  error  insists 
that  the  verdict  was  contrary  to  law  and  evidence,  and 
that  the  court  refused  to  charge  the  jur>'  the  following 
written  requests  made  by  counsel  for  claimant : 

e  proof  shows  th.it  Tompkins  and  his  tenants, 

I  of    this 

5  from  1st  Ocio- 
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the  statute  of  limitations.  But  previous  to  the  Code  of 
1st  January,  1863,  the  statute  of  limitations  as  to  real 
estate  was  suspended,  and  hence  you  deduct  from  the  ad* 
verse  possession,  as  appears  of  proof,  the  time  from  the 
I4rh  December,  1860,  to  ist  January,  1863,  and  if  it  leaves 
over  seven  years  possession  by  claimant,  then  you  should 
find  the  property  not  subject." 

(2.)  "If  the  proof  does  not  show  that  the  claimant  had 
notice  of  this  levy  until  his  claim  was  made,  then  I  charge 
you  that  the  prescriptive  right  continued  to  run  until 
such  notice  of  the  levy  was  proved,  or  the  interposition 
of  this  claim.  If  such  was  the  proof,  then  you  should 
find  the  property  not  subject." 

(3.)  "  If  the  proof  show>  that  Tompkins  purchased  from 
Jones  in  October,  1859,  ^"^  ^^^i^  ^^^  Hartwell  plantation 
«uid  one-third  of  the  Freddie  Tarver  place  was  the  prop- 
erty of  Paul  Tarver.  one  of  the  defendants,  and  that  of 
His  executors  after  his  death,  and  that  this  was  after  .859, 
then  the  claimant  had  the  right  to  have  these  two  plan- 
tations sold  under  said  Neal  fi.  fa.,  and  if  the  proof  shows 
that  John  Neal,  for  a  valuable  consideration,  released 
these  two  plantations  from  his  judgment,  then  I  charge 
you  this  property  cannot  be  subjected,  but  such  release 
operates  in  law  to  discharge  this  property." 

I.  One  of  the  main  questions  involved  in  this  cause, 
and  on  w^hich  the  court  below  ruled  adversely  to  the  plain- 
tiff in  error,  was  whether  a  title  by  prescription  would 
prevail  against  the  lien  of  a  judgment  in  a  claim  case. 
The  first  written  request  to  charge  made  by  claimant's 
.  counsel  refused  by  the  court,  affirms  this  principle. 

The  statute  declares  '*  that  adverse  possession  of  land 
under  written  evidence  of  title  for  seven  years  shall  give 
a  title  by  prescription.  The  exception  is  that  if  such 
^vritten  title  be  forged  or  fraudulent,  and  notice  thereof 
be  brought  home  to  the  claimant  before  or  at  the  time  of 
the  commencement  of  his  possession,  no  prescription  can 
be  based  thereon.'^    Code,  §2683. 
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In  the  case  of  Jones  vs.  Bivins^  56  Ga.^  538,  this  court 
announced  the  rule  that  the  exceptions  specified  in  the 
Code  by  which  a  prescriptive  title  will  be  defeated  are  ex- 
hausted and  will  not  be  enlarged  by  construction."  So 
also  in  the  case  of  Janes^  administrator^  vs.  Patterson^  62 
Ga.,  527,  where  the  vendee  of  land,  holding  a  bond  thereto 
with  part  of  the  purchase  money  paid,  sold  and  conveyed 
the  same  by  deed,  and  the  vendor,  before  the  sale  obtained 
judgment  for  the  balance  of  the  purchase  money  and 
levied  the  execution  thereon,  and  a  purchaser  deriving 
title  from  the  purchasei  from  the  vendee,  claimed  the 
same  and  relied  upon  the  four  years'  statute  to  discharge 
the  land  from  the  lien  of  the  judgment  for  the  purchase 
money,  he  and  those  under  whom  he  held  having  had  pos- 
session for  more  than  four  years  before  any  legal  levy  was 
made,  it  was  held,  that  if  the  purchase  was  bona  fide  and  for 
value,  he  was  protected  only  to  the  extent  of  the  interest 
in  the  land  which  the  defendant  in  execution  held  under 
the  bond  for  titles.  But  where,  under  like  circumstances, 
the  purchaser  relied  upon  the  adverse  possession  of  W®* 
self  and  those  under  whom  he  claimed  for  more  than  seven 
years,  as  giving  him  title  by  prescription  against  the  legal 
title  held  by  the  vendor  as  security  for  his  purchase  money, 
the  ordinary  statute  of  prescription  would  run  in  hisfavon 
both  before  and  after  the  deed  from  the  vendor  to  the 
vendee,  and  after  the  lapse  of  seven  years,  the  prescriptive 
title  would  be  complete  against  the  vendor's  title,  and 
would  protect  the  land  claimed  under  the  title  by  p^' 
scription  against  a  levy  made  after  the  seven  years  had  ex- 
pired. This  being  the  rule  as  recognized  by  this  court, 
did  the  evidence  in  the  case  authorize  the  charge  as  ^' 
quested  ?  The  fi.  fa.  was  issued  27th  December,  l857» 
and  was  levied  ist  December,  1868,  on  the  premises  as 
the  property  of  Jones;  Jones  sold  the  property  to  a  ^^ 
fide  purchaser  for  value  under  whom  claimant  holds,  ^^ 
1st  October,  1859.  I»^  39  ^^-j  3^6,  this  court  held  the 
statute  of  limitation  was  suspended  from  30th  Novembc^i 
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I  861,  until  2ist.July,  1868.  The  statute  ran  against  this 
^,  fa.  up  to  30th  November,  1861,  making,  counting  from 
ts  date,  three  years  eleven  months  and  three  days.  From 
:hat  time  the  statute  was  suspended,  but  on  the  ist  of 
fanuary,  1863,  (the  adoption  of  the  Code)  the  title  by 
prescription  began  to  run  in  favor  of  claimant  and  this  ran 
:ill  the  levy  was  made,  making  five  years  and  eleven 
nonths,  which,  when  added  to  the  period  it  had  already 
-un  before  30th  November,  1861,  makes  a  prescription  of 
3ver  seven  years  in  time.  We  think,  therefore,  the  claim- 
ant was  entitled  to  the  charge  on  his  title  by  prescription 
and  which  the  court  refused. 

2.  But  the  court  further  refused  to  give  in  charge  the 
second  request  in  writing  made  on  the  part  of  claimant: 
•  That  if  the  proof  does  not  show  claimant  had  notice  of 
this  levy  until  his  claim  was  made,  then  the  prescriptive 
right  continued  to  run  until  such  notice  of  the  levy  was 
proved  or  the  interposition  of  this  claim,  and  if  such  was 
the  proof,  then  you  should  find  the  property  not  subject." 
Was  the  refusal  of  this  charge  error  ?  From  an  inspec* 
tion  of  this  record,  it  appears  this^.  fa.  was  levied  on 
1st  December,  1868,  nearly  eleven  years  after  it  issued, 
and  we  look  in  vain  for  any  evidence  in  the  record  show- 
ing that  claimant  had  notice  of  it  till  he  interposed  this 
claim  on  17th  January,  1881.  Nor  is  there  any  evidence 
that  notice  was  given  to  any  one.  A  period  of  over 
twelve  years  this  levy  seems  to  have  been  inactive  and 
lying  dormant.  In  55  Ga,,  399,  this  court  held,  "  although 
land  sold  by  a  defendant  in  fi*  fa,  to  a  bona  fide  purchaser 
for  value,  be  levied  on  before  the  purchaser  held  it  four 
years,  and  while  it  is  subject  to  the  judgment  lien,  yet  if 
plaintiff  neglect  for  the  further  term  of  four  years  to  en- 
force the  levy  when  no  obstruction  is  in  the  way  of  its 
enforcement,  and  during  such  four  years  the  land  be  in 
possession  of  another  bona  fide  purchaser  for  value,  who 
holds  under  the  first,  it  will  be  discharged  from  the  lien ; 
the  case  is  within  the  letter  of  the  Code,  §3583,  and  with- 
in the  spirit  of  the  statute  as  it  stood  prior  to  tK^  ^do^ 
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tion  of  the  Code."  See  also  the  same  principle  announced 
in  56  Ga,^  595.  This  rule  of  law  was  invoked  upon  the 
part  of  the  claimant  in  the  second  written  request  as  set 
forth  above,  and  we  think  its  refusal  was  error. 

3.  A  majority  of  this  court  has  held  that  a  purchase 
cannot  be  bona  fide  (within  the  meaning  of  the  statute)  if 
the  purchaser  had  actual  notice  of  the  judgment,  and  in 
such  a  case  the  statute  will  not  protect  him,  and  counsel 
for  plaintiff  in  error  insists  that  the  claimant  must  show 
that  the  purchaser  had  no  actual  notice.  Non  constat. 
The  law  requires  "  actual  notice  to  affect  one  who  buys 
for  value,  and  the  duty  is  devolved  upon  him  who  asserts  it 
to  prove  it.  If  the  plaintiff's  purpose  is  to  show  the  pur- 
chase  was  not  dona  fide  because  the  claimant  had  actual 
notice,  on  him  the  law  casts  the  burthen.  The  claimant 
may  rest  securely  upon  the  presumption  of  good  faith 
where  he  is  a  purchaser  for  value,  that  the  law  raises  in 
his  favor,  until  it  is  overcome  by  showing  actual  notice  of 
the  judgment  at  the  time  of,  or  before,  the  purchase  on  the 
part  of  the  vendee. 

Inasmuch  as  there  was  error,  in  our  judgment,  in  the 
court  refusing  these  requests,  we  are  constrained  to  re- 
verse the  judgment  of  the  court  below  and  order  a  new 
trial,  deeming  it  unnecessary  to  discuss  the  other  ques- 
tions made  in  this  record. 

Let  the  judgment  below  be  reversed.' 


JUCHTER  VS.   BOEHM,  BeNDHEIM   &   COMPANY. 

1.  If  a  mortgage  creditor  contracts  with  his  debtor  not  to  enforce  his 
mortgage  within  a  given  time,  but  subsequently  does  so,  and  levies 
on  the  property  of  the  debtor,  the  latter  has  a  right  to  sue  for  ihc 
actual  injury  occasioned  him  thereby,  without  alleging  malice  ^ 
want  of  probable  cause. 

2.  A  right  of  action  exists  in  all  cases  of  malicious  abuse  of  legal  pro* 
cess,  or  its  use  without  probable  cause.  In  such  cases  punitive 
damages  may  be  added  to  the  actual  damage  sustained. 

3.  li  a  creditor  who  has  cotvltaextd  tvo\.  xo  eoforce  his  claim  within  a 
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Stated  time  nevertheless  does  so,  and  causes  the  property  of  th« 
debtor  to  be  seized  and  held  under  process  based  on  such  enforce^ 
ment,  he  may  be  sued  by  the  debtor  for  the  damages  resulting 
from  such  seizure  and  detention  of  his  property. 

^.)  Although  one  may  have  the  rigfht  to  enter  on  the  land  of  another 
for  a  lawful  purpose,  yet  if  he  exceed  his  authority,  he  Is  liable  for 
consequential  damages  arising  therefrom  in  an  action  of  trespass 
quare  clausum /regit, 

|..  The  evidence  in  this  case  made  9^  prima  facie  case,  and  should  have 
been  submitted  to  the  jury. 

;.  In  an  action  for  damages  for  the  wrongful  seizure  and  sale 
under  color  of  legal  proceedings  of  a  tradesman's  stock,  while  pro* 
fits  which  he  was  making  may  not  be  recovered  as  such,  yet  their 
amount  may  be  proved  and  considered  by  the  jury  a^  a  fact  in  osti^ 
mating  the  magnitude  of  the  injury  done* 

S.  Generally  counsel  fees  do  not  form  a  part  of  the  damages  recover- 
able in  actions  for  tort,  but  if  the  defendant  has  acted  in  bad  faith 
or  been  stubbornly  litigious,  or  has  caused  the  plaintiff  unnecessary 
trouble  and  expense,  they  may  be  allowed  by  the  jury,  and  may  be 
proved  for  that  purpose. 

Damaged.  ActionS.  Levy  and  Sale.  Contracts.  Be- 
fore Judge  Fleming.  Chatham  Superior  Court.  Decem- 
ber Term,  1880. 

Reported  in  the  decision. 

R.  R.  Richards,  for  plaintifT  in  error. 

Tompkins  &  Denmark  ;  Chisholm  &  Irwin  ;  J.  ]. 

Abrams,  for  defendants. 

Crawford,  Justice. 

On  the  2i9t  day  of  February,  1877,  Henry  Juchter 
gave  to  Boehm,  Bendheim  &  Co.  four  promissory 
notes  for  $250.00  each,  due  at  three,  six,  nine  and 
twelvemonths,  secured  by  mortgage  on  his  stock  of  goods. 
A  paper  bearing  date  February  23d,  1877,  was  signed  by 
Boehm,  Bendheim  &  Co.,  stating  that  if  Juchter  could 
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not  meet  his  first  note  they  would  renew  it  for  a  year, 
provided  the  6ther  three  notes  were  met  at  maturity. 

On  the  19th  day  of  January,  1878,  Boehm,  Bendheim 
&  Co.,  foreclosed  their  mortgage  for  the  first  note,  which, 
as  alleged,  was  over-due,  and  for  the  last,  which  was  to 
become  due,  with  a  prayer  that  enough  of  the  surplus 
proceeds  be  preserved  for  the  payment  of  the  latter  when 
due;  and  upon  said  foreclosure  a  fi.fa,  was  issued  and  a 
levy  made  upon  the  goods  mortgaged,  on  the  23d  day  of 
January,  1878. 

To  this  fi,  fa,  Juchter  filed  two  affidavits,  one  of  illegal- 
ity, the  other  alleging  that  from  his  poverty  he  was 
unable  to  give  security  to  replevy  the  property.  The 
•  affidavit  of  illegality  was  returned  to  the  proper  court, 
and  the  other  was  the  basis  of  a  petition  by  plaintiffs  in 
Ji,  fa*  to  the  judge  for  an  order  to  sell  the  property, 
which  was  granted,  and  upon  giving  ten  days'  notice  it 
was  sold. 

On  the  same  day  of  the  levy  of  the  mortgage  /.  A» 
Boehm,  Bendheim  &  Co.  sued  out  an  attachment  against 
Juchter  for  the  sum  of  $67.10,  due  by  open  account,  upon 
the  ground  that  he  was  about  to  remove  beyond  the 
limits  of  Chatham  county.  Upon  a  levy  being  made, 
Juchter  filed  an  affidavit  traversing  the  ground  upon 
which  the  attachment  was  issued,  and  when  the  same 
was  heard  by  the  court,  it  was  sustained,  and  the  attach- 
ment was  dismissed. 

Upon  the  trial  of  the  issues  formed  by  the  affidavit  of 
illegality  to  the  foreclosure  of  the  mortgage,  verdict  and 
judgment  were  rendered  in  favor  of  Juchter,  and  upon 
appeal,  affirmed  by  this  court. 

These  cases  being  thus  disposed  of,  Juchter  brought 
this  suit  against  Boehm,  Bendheim  &  Co.  for  the  damage 
sustained  by  reason  of  the  matters  aforesaid.  He  sets 
forth 'the  grievances  complained  of  in  five  different  counts. 

The  first  is  for  the  damages  sustained  by  reason  of  the 
wrongful  foreclosure  of  the  mortgage  before  the  debt  was 
due. 


SEPTEMBER  TERM,  i88r.  537 

Jtichter  V*.  Boehnii  Bctidh«iin  ft  Co. 

The  second  is  for  the  same  cause  of  action,  alleging 
nalice  and  want  of  probable  cause. 

The  third  is  for  suing  out  the  attachment  with  malice 
ind  without  probable  cause. 

The  fourth  for  the  levy  of  the  common  law  execution, 
'ounded  on  the  attachment  suit,  alleging  malice  and  want 
yf  probable  cause. 

The  fifth  for  breaking  and  entering  plaintiff's  close 
j^ithout  lawful  warrant  or  authority,  when  the  mortgage 
fi./a.  was  levied  January  19th,  1878. 

To  this  suit  the  defendants  filed  the  plea  of  not  guilty. 
Upon  the  issues  thus  made  the  parties  proceeded  to  trial, 
and  after  the  evidence  for  the  plaintiff  had  been  sub- 
mitted, counsel  for  defendants  moved  a  non-suit,  which, 
after  argument  had,  was  granted  by  the  court,  and  the 
plaintiff  excepted. 

During  the  progress  of  the  trial  two  other  exceptions 
were  taken  to  the  ruling  of  the  court,  which  are  also  made 
by  this  record  and  demand  our  consideration  : 

(i.)  Counsel  for  the  plaintiff  offered  to  prove  the  value  of 
the  good  will  of  the  business  carried  on  when  he  was 
closed  up,  by  showing  the  value  of  the  plaintiff's  stouk  in 
trade,  with  the  stand  and  good  will  to  any  purchaser 
thereof,  which  the  court  refused,  and  the  plaintiff  ex* 
cepted. 

(2.)  He  further  offered  to  prove  the  attorney's  fees  paid 
by  him,  or  incurred  by  him  and  stated  in  his  declaration, 
which  the  court  also  refused,  and  plaintiff  again  excepted. 

Whether  the  nonsuit  was  properly  granted,  depends 
upon  the  plaintiff's  right  to  recover  under  the  several 
counts  in  his  declaration,  when  considered  in  connection 
with  the  evidence,  provided  the  jury  should  have  believed 
it  to  have  been  true. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  he 
has  a  good  cause  of  action  in  each  count  of  the  declara- 
tion,  and  that  if  the  evidence  support  either,  then  the 
non-suit  was  error. 
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On  the  other  hand,  it  is  insisted  that  the  entire  case  is 
founded  upon  the  alleged  wrongful  use  of  legal  process, 
and  that  no  recovery  can  be  had  in  such  cases,  without 
proof  of  malice  and  want  of  probable  cause,  both  concur* 
ring. 

1.  This  brings  us  to  consider  whether  the  first  count, 
which  contains  no  allegation  of  malice  or  want  of  probable 
cause,  alleging  damage  only  from  the  wrongful  foreclosure 
of  the  mortgage  before  the  debt  was  due,  gives,  if  true, 
the  plaintiff  a  right  of  action. 

It  will  be  seen,  upon  an  examination,  that  the  authori- 
ties recognize  a  distinction  between  cases  brought  to  re- 
cover damages  for  the  malicious  abuse,  or  use  of  legal 
process  without  probable  cause,  and  the  mere  abuse  of 
legal  process  constituting  the  party  simply  a  trespasser 
by  such  illegal  use.  In  the  latter,  the  gravamen  of  the 
action  is  the  fraud,  the  abuse ;  in  the  former,  the  malice 
and  the  want  of  probable  cause,  i  Am.  Leading  Cases, 
5th  ed.,  m.  p.  224,  and  authorities  cited ;  76  N.  Y.  R.,  259; 
iDicey  on  Parties  to  Actions,  m.  p.  24 ;  Chitty  on  PL,  vol. 
I,  128  ;   II  Wend.,  301, 

If  a  plaintiff  in  fi>  fa,  contracts  with  the  defendant  not 
to  enforce  his  judgment  within  a  given  time,  and  he  levies 
it,  the  defendant  has  his  action  for  trespass,  and  neither 
malice  nor  want  of  probable  cause  enter  into  the  right  of 
the  defendant  in  ji,  fa,  to  entitle  him  to  recover.  4  Ga^y 
185.  In  the  case  of  Patterson  vs,  Phinisy  &  Co,,  51  Ga-^ 
33,  the  defendants  were  sued  for  the  wrongful  injurydone 
to  the  plaintiff  for  having  levied  an  execution  on  his 
property  without  authority  of  law,  and  the  action  was 
sustained,  though  no  malice  or  probable  cause  was  alleged' 

The  same  principle  was  recognized  in  53  Ga,,  561.  and 
in  60  Ib,y  519. 

2.  That  the  right  exists  to  sue  in  all  cases  of  the  mal*' 
cious  abuse,  or  use  of  legal  process  without  probable 
cause,  is  universally  recognized,  and  needs  no  citation  of 
authority.    The  right  to  recover  damages  exists  equally 
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in  both  classes  of  cases;  but  vindictive  or  punitive  dam- 
ages are  only  allowed  where  the  act  of  the  defendant  was 
influenced  by  malicious  motives  and  without  probable 
cause. 

The  second,  third  and  fourth  counts  of  the  plaintiff  are 
"based  upon  the  malice  of  the  defendants  and  the  want  of 
probable  cause. 

3.  The  fifth  is  for  the  breaking  and  entering  upon  the 
close  of  the  plaintiff  and  unlawfully  holding  the  possession 
thereof  against  the  will  and  consent  of  the  plaintiff  for 
'the  space  of  ten  days.  It  is  insisted  by  the  defendants 
that  having  been  entered  under  legal  process,  it  gave  no 
xight  of  action,  except  it  was  done  maliciously  and  with- 
out probable  cause.  And  if  that  be  not  so,  then  the  evi- 
dence shows  it  to  be  in  trespass  and  not  in  case. 

The  same  legal  rules  we  hold  applicable  to  this  as  to 
the  first  count ;  and  as  to  the  second  objection,  it  does  not 
appear  to  us  to  be  well  taken.  For  although  one  may 
liave  a  right  to  enter  upon  the  land  of  another  for  a  law- 
ful purpose,  yet  if  he  exceed  his  authority,  he  is  liable  for 
c:onsequential  damages  arising  therefrom  in  an  action  of 
trespass  quare  clausum  f regit,  Moak's  Underbill  on  Torts, 
p.  160;  36  Penn.  St.  R.,  313  ;  13  Maine,  115;  20  Ala.,  412. 

4.  The  counts  in  plaintiff*s  declaration  being  such  as  to 
entitle  him  to  a  recovery  if  supported  by  proof,  it  becomes 
necessary  to  consider  next  whether  there  was  sufficient 
Evidence  to  hav^  carried  the  case  to  the  jury,  a  prima  facie 
erase  being  all  that  was  necessary. 

The  following  evidence  was  submitted  :  The  record  of 
the  entire  proceedings  in  the  case  of  the  foreclosure  of 
the  mortgage,  from  the  affidavit  by  Boehm  to  the  judg- 
ment of  affirmance  by  this  court  as  entered  on  the  min- 
xites  of  the  court  below ;  an  inventory  of  the  goods  on 
liand  at  the  time  of  the  levy,  with  their  value  amounting 
to  some  $1,250.00,  together  with  the  sum  for  which  they 
they  sold,  $250.00 ;  the  entire  business  situation  of  the 
plaintiff,  including  a  ten  years'  lease  on  the  store-house ; 
V  67—35 
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an  angry  interview  between  Boehm,  one  of  the  firm  of  the 
defendants,  with  the  plaintiff  and  his  brother  on  the  day 
upon  which  the  mortgage  was  foreclosed,  and  ending  with 
a  threat  that  he  would  make  the  plaintiff  regret  before 
night  that  he  had  not  complied  with  his  wishes;  testi- 
mony showing  an  agreement  to  give  time  on  the  first  note 
upon  which  the  mortgage  was  made  to  a  period  beyond 
the  time  when  the  same  was  foreclosed ;  the  proceedings 
under  the  attachment,  the  common  law  judgment,  with 
the  levy  and  possession  of  plaintiff's  store  and  furniture, 
and  the  length  of  time  they  were  held. 

While  it  is  not  pretended  that  the  foregoing  covers  any 
great  part  of  the  testimony,  yet  without  reference  more 
particularly  thereto,  we  think  that  the  judge  should  have 
submitted  the  case  to  the  jury.  The  more  especially  so, 
as  questions  of  malice  and  probable  cause  are  always 
questions  for  the  jury  under  the  direction  of  the  court. 

5.  Another  question  made  by  this  record  is  as  to  the 
refusal  of  the  judge  to  allow  plaintiffs  to  prove  the  value 
of  the  good-will  of  the  business,  either  directly  or  by 
showing  the  value  of  the  stock  in  trade  with  the  stand, 
etc.  Damage  to  businesss,  and  loss  of  profits  which  & 
tradesman  was  making  when  his  entire  stock  was  seized, 
may  be  proved  and  considered  in  estimating  the  damages 
which  he  has  sustained,  if  it  appear  that  they  were  illegally 
seized.  "Although  the  profits,  as  such,  would  not  be  re- 
coverable, yet  their  amount,  as  a  fact,  may  be  considered 
in  estimating  the  magnitude  of  the  alleged  outrage  by 
defendant."     56  Ga.,  188. 

6.  Upon  the  right  to  introduce  proof  of  counsel  fees  as 
being  a  part  of  the  expenses  of  the  litigation,  that  they 
may  be  considered  as  reasonable  ground  for  increasingthc 
damages,  bur  Code,  §2942,  lays  down  the  rule  that  they 
are  not  generally  allowed,  but  if  the  defendant  has  acted 
in  bad  faith,  or  been  stubbornly  litigious,  or  has  caused 
the  plaintiff  unnecessary  trouble  and  expense,  then  the 
jury  may  allow  them. 

Judgment  reversed. 
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Slade  &  Etheridce  vs.  Paschal  tt  aL 

1.  If  N.  furnished  money  to  P.  to  conduct  business,  and  the  latter  was 
to  let  him  have  goods  at  cost  prices,  and  nothing  was  said  as  to  in- 
terest or  profits  and  losses,  this  would  amount  to  a  loan,  and  would 
not  constitute  N.  and  P.  partners. 

2.  If  P.  represented  to  S.  that  he  was  a  partner  of  N.,  and  S.  told  N.  of 
such  representations,  and  the  latter  acquiesced  in  them  by  silence  or 
otherwise,  N.  would  be  liable  as  a  partner,  and  his  liability  would 
date  from  the  making  of  such  representations  or  the  first  credit 
given  thereunder. 

Partnership.   Contracts.    Before  Judge  STEWAliT.    Tal- 
bot Superior  Court.     March  Term,  1881. 

Reported  in  the  decision. 

Blandford  &  Garrard  ;  J.  H.  Martin,  for  plaintififs 
in  error, 

Willis  &  Willis  ;  Peabody  &  Brannon,  for  defend- 
ants. 

Speer,  Justice. 

The  plaintiffs  in  error  brought  their  suit  against  defend- 
ants as  partners,  to  recover  the  amounts  alleged  to  be  due 
on  certain  notes  signed  by  W.  O.  Paschal  as  agent.  The 
declaration  alleges  that  the  notes  were  made  and  delivered 
to  plaintiflFs  by  the  defendants  as  partners  under  the  part- 
nership name  of  W.  O.  Paschal,  agent.  To  this  suit 
Paschal  made  no  defense,  Neal  filed  pleas  of  general  issue 
non  est  factum^  and  a  special  plea  denying  that  he  was  at 
the  time  of  gfiving  said  notes,  or  before  or  since,  a  part- 
ner of  Paschal.  Upon  the  issue  thus  made  there  was 
evidence  introduced  by  both  parties,  and  under  this  evi- 
dence and  charge  gf  the  court  the  jury  returned  a  verdict 
in  favor  of  the  defendant,  Neal;  whereupon  plaintiffs- 
made  their  motion  to  set  aside  said  verdict  and  for  a  new 
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trial  on  various  grounds,  which  are  set  forth  in  the  record  ; 
which  the  court  overruled,  and  plaintiffs  excepted. 

(i.)  The  first' ground  of  error  complained  of  in  this 
motion  is  the  refusal  of  the  court  to  charge  the  jury, 
as  requested  in  writing  by  counsel  for  plaintiils,  as  fol- 
lows:  "  If  you  should  believe  that  Paschal  and  Ncal  en- 
tered into  an  agreement  whereby  Neal  was  to  furnish 
the  money  upon  which  to  do  business  and  Paschal  was  to 
■carry  on  the  business  and  Neal  to  have  his  goods  at  cost, 
-and  nothing  is  said  as  to  interest  or  protits  and  losses, 
then  the  law  will  constitute  them  partners." 

(2.)  Because  the  court  refused  to  give  the  following 
-chaise  to  the  jury,  as  requested  by  plaintiffs,  to-wil :  "  If 
you  should  believe  that  Paschal  represented  to  Slade 
that  Neal  was  his  partner,  and  upon  the  strength  of  such 
representations. Slade  &  Etheridge  furnished  or  loaned 
them  money,  (that  is  W.  O.  Paschal,  agent,)  and  Slade 
&  Etheridge  made  these  representations  known  to  Neal, 
and  he  made  no  denial  of  them  or  said  nothing  to 
put  Slade  St  Etheridge  upon  notice  that  the  represen- 
tations were  not  true,  then  Neal  is  liable  and  his  liability 
relates  back  to  the  time  when  the  representations  were 
made,  or  the  first  money  loaned  upon  the  strength  of 
them."  This  request  was  given  except  the  last  lines 
commencing  "  And  his  liability  relates  back,"  etc.,  etc. 
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(7.)  Because  the  verdict  is  contrary  to  law  and  the 
charge  of  the  court. 

These  grounds  of  alleged  error  make  the  questions  we 
a.re  called  upon  to  review. 

I.  Was  there  error  in  the  court's  refusing  to  give  in 
charge  the  written  request  of  plaintiff  as  set  forth  in  the 
first  ground  of  the  motion  ?  A  partnership  may  be 
created  either  by  written  or  parol  contract,  or  it  may  arise 
from  a  joint  ownership,  use  and  profits  of  undivided  pro- 
perty, real  or  personal.  Code,  §1887.  What  constitutes  a 
£>artnership  as  to  third  persons?  A  joint  interest  in  the 
£>artnership  property  or  a  joint  interest  in  the  profits  and 
los<;es  of  the  business.     Code,  §1890. 

We  are  not  prepared  to  hold  that  the  court  erred  in  re- 
fusing to  give  the  first  request  asked  for  by  plaintiff 's 
counsel,  to-wit:  '*  If  Paschal  and  Neal  entered  into  an  agree- 
ment whereby  Neal  was  to  furnish  the  money  to  do  busi- 
ness and  Paschal  was  to  carry  on  the  business,  and  Neal 
was  to  have  his  goods  at  cost,  and  nothing  was  said  as  to 
interest  or  profits  or  loss,  then  the  law  will  constitute  them 
partners."  If  this  was  the  contract  between  the  parties, 
a.nd  nothing  more,  then  the  legal  effect  of  such  a  contract 
would  be  a  loan  by  Neal  to  Paschal  of  the  amount  ad- 
vanced, and  the  use  of  it  to  be  compensated  for  by  Pas- 
chal furnishing  Neal  goods  at  cost  prices.  Now  if  Neal 
had  agreed  to  receive  a  portion  of  the  net  profits  for 
the  use  of  his  money  advanced,  it  would  be  a  partner- 
ship as  to  third  persons.  But  one  who  loans  money  to  a 
firm  or  to  another,  and  is  to  receive  therefor  a  fixed  inter- 
est, or  his  purchase  of  goods  at  cost  prices,  this  would  not 
constitute  him  a  partner  as  to  third  persons,  because  there 
is  no  mutuality  of  profit  with  the  firm  and  no  general  par- 
ticipation in  its  casual  and  indefinite  profits.  Story  on 
Part.,  66 ;  Collyer  on  Part. 

"The  true  distinction,"  says  Mr.  Story,  "by  which  we  are 
to  distinguish  cases  of  this  kind  from  cases  where  there  is 
^  partnership  as  to  third  persons,  is  to  ascertain  whether 
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the  one  .advandng  money  or  property  to  the  other 
(whose  partner  he  is  alleged  to  be)  is  to  receive  a  share 
of  the  prolils,  as  profits,  as  a  compensation  for  his  advance, 
that  is,  is  his  compensation  for  such  advance  casual,  in- 
definite and  dependent  upon  the  accidents  of  trade,  or  is 
it  certain  and  defined  ?  In  the  former  case  it  is  a  part- 
neiBhip,  in  the  latter  it  is  a  loan.  Story  on  Part.,  67  ; 
8  Ga^  z8S4^ 

».  The  second  ground  of  error  assigned  is  the  court's 
fefuung  to  give  [n  charge  the  whole  of  the  second  request 
asked  by  counsel  for  plaintiff  in  error.  That  is,  "  If  Pas- 
chal represented  to  Slade  that  Neal  was  his  partner,  and 
on  the  strength  of  this  representation,  plaintiffs  loaned 
them  money,  and  if  Slade  told  Neal  of  these  representa- 
tions, and  he  made  no  denial  of  them,  then  Neal  is  liable ;" 
thus  for  the  court  charged,  but  the  conclusion  of  the  re- 
quest the  court  did  not  give,  to-wit :  "And  his  (Neal's) 
liability  relates  back  to  the  time  when  the  representations 
'were  made,  or  the  first  money  loaned  on  the  strength  of 
them."  There  can  be  no  question  that  the  request  asked 
for,  and  so  far  as  given,  is  a  correct  rule  of  law. 

It  cannot  be  doubted,  if  Paschal  represented  to  Slade 
that  Neal  was  his  partner,  and  when  Slade  told  Neal  of 
this  he  made  no  denial  of  the  fact,  and  money  was  ad- 
vanced  by  Slade  upon  tin;   f^iith   nf  lliis  representation. 
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strength  of  them,  is  to  refuse  to  apply  the  principle  he 
recognized  to  the  facts  claimed  to  have  been  proved  in 
the  case.  To  charge  an  abstract  principle  of  law  is  well 
enough,  but  when  the  request  goes  further  and  seeks  a 
charge  that  applies  that  principle  to  the  facts  of  the  case, 
if  the  proof  justifies  its  application,  to  refuse  it  is  error, 
An  abstract  principle  given  may  make  but  a  slight  impres- 
sion on  a  jury,  but  when  it  is  applied  hypothetically  to  the 
facts,  it  aids  the  jury  to  a  correct  result,  and  is  one  of  the 
most  potent  means  in  the  hands  of  the  court  of  having 
the  law  applicable  to  the  facts  fairly  administered.  To 
charge  on  the  hypothesis  stated  in  the  request,  that  Neal 
was  liable,  and  yet  to  refuse  to  charge,  "  that  his  liability 
related  back  to  the  time  when  the  representation  was 
made,  or  for  money  advanced  on  the  strength  of  them," 
is  to  deny  to  plaintiffs  in  error  the  benefit  of  the  princi- 
ple they  had  thus  invoked. 

The  remaining  question  is,  was  the  verdict  contrary  to 
the  evidence  ? 

As  the  case,  under  our  view  of  the  law,  must  undergo 
another  investigation,  we  forbear  to  express  any  opinion 
on  this  ground  of  alleged  error  set  forth  in  the  record. 

But  we  may  add,  one  may  not  only  be  liable  as  a  part- 
ner who  makes  himself  so  by  contract,  express  or  implied, 
or  by  an  interest  in  the  profits  and  losses,  but  he  may  be- 
come liable  as  such  as  to  third  persons,  by  holding  him- 
self out  to  the  world  as  such,  even  though  they  stipulate 
as  between  themselves  not  to  be  partners.  For  if  a  per- 
son suffer  his  name  to  be  used  in  a  business,  or  otherwise 
hold  himself  out  as  a  partner,  he  is  to  be  so  considered, 
whatever  may  be  the  agreement  between  him  and  the 
other  partner ;  in  such  case  he  will  be  equally  responsible 
with  the  others.  When  Neal  borrowed  of  plaintiffs  the 
$1,503.00  for  which  he  gave  his  own  note,  if  subsequently 
on  its  maturity  he  had  the  same  charged  to  the  account 
of  Paschal,  agent,  and  plaintiffs  so  charged  the  same  under 
the  belief  that  he  was  a  partner,  and  Neal  was  apprised  of 
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that  fact,  then  he  would  be  responsible  for  the  amount  sw 
.charged,  as  a  parbaer  of  Paschat,  whatever  might  be  the 
reUtion  they  bore  to  each  other  as  between  themselves. 
Under  our  view  of  the  law  and  facts  of  this  case  and  the 
refusal  of  thecourt  togtve  the  written  charge  as  requested, 
we  are  of  opinion  a  new  trial  should  be  granted. 
Let  the  judgment  bdow  be  reversed. 


White  tt  oLvs.  Rowland  and  vice  versa. 

I.  A  will  beQlieatbad  property  to  the  executors  of  the  tesutor.  in  trust 
for  the  tolBand  t^aiate  use  of  the  testator's  daughter  for  life,  "  and 
from  and  ■ftd'  her  deMh  in  trust  for  such  child  or  children  as  she 
may  kiTCvUik  her  or  dtrir  assigns  forever,  but  if  my  said  daughter 
duUI  (Be  lenkig:  no  cUUren  or  child,  then  to  my  right  bars  living 
M  the  tteie  of  fatr  dMtth :" 
HtU,  that  MMll  hnqiinit  created  an  executory  devise,  which  vested  on 
the  death  of  tteBle  nne  in  such  of  her  children  as  survived  her. 
A  cUld  wfao'Aod  befcn  the  life  usee  tooli  nothing. 

a  take  under  a  bequest  to  children  unless  there 

H  to  indicate  sud)  intention  by  the  testatw. 

5.  A  paper  to  amoont  to  color  of  title  must  purport  to  convey  to  the 

r  those  with  whom  he  is  in  privity.     A  will 

irtiidi  lama  a  deviae  to  others  than  the  claimant  cannot  be  color 

of  dtle  to  him. 

,  The  aciion  [or  mesnf  profils  is  a  liberal  and  equitable  one  and  will 

It  of  equitable  defenses. 
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Wills.  Legacies.  Title.  Prescription.  Practice  in 
Superior  Court.  Minors.  Before  Judge  Fleming. 
Chatham  Superior  Court.     June  Term,  1881. 

Reported  in  the  decision. 

A.  P.  &  S.  B.  Adams  ;  Chisholm  &  Erwin,  for  White 

John  M.  Guerrard,  contra. 

Speer,  Justice. 

This  was  a  suit  in  ejectment  brought  to  recover  an  un- 
<livided  one  third  interest  in  premises  situated  in  the  city 
of  Savannah,  and  known  as  the  western  one-fourth  part  of 
lot  letter  C  Derby  Ward,  with  a  count  for  mesne  profits. 
Both  parties  have  filed  bills  of  exceptions  upon  the 
grounds  mentioned  in  their  respective  motions,  as  appears 
in  the  record.  Among  the  lessors  of  the  plaintiff  were 
Edmund  D.  Pritchard  and  Paul  Pritchard,  who  the  writ 
averred  were  minors,  and  appeared  by  their  next  friend 
George  B.  Pritchard,  and  Augusta  W.  Barnard,  who  it 
was  averred  was  a  minor,  and  appeared  by  her  next  friend 
William  M.  Barnard. 

It  appears  that  at  the  March  term,  1880,  of  the  court. 
Judge  Fleming,  upon  plaintiff's  motion  and  over  defend- 
ant's objection,  appointed  George  B.  Pritchard  as  the  next 
friend  of  Edmund  D.  and  Paul  Pritchard,  and  William 
Barnard  as  next  friend  of  Augusta  W.  Barnard.  To  the 
order  making  these  appointments  defendants  filed  their 
bill  of  exceptions  pendente  lite. 

The  grounds  of  exception  in  this  bill  pendente  lite  are : 

(i.)  The  application  for  these  appointments  was  not 
made  by  the  infants,  they  not  being  before  the  court  seek- 
ing said  appoint:r.ent. 

(2.)  Because  the  appointments  were  sought  by  persons 
assuming  to  be  attorneys  of  said  infants. 
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(3.)  Because  the  persons  appointed  have  not  assented  to 
act  as  such  prochein  amis. 

(4.)  Because  it  did  not  appear  that  said  infants,  for  whom 
the  persons  were  appointed  as  guardians  ad  litem,  had 
not  guardians  appointed  by  the  court  of  ordinary. 

To  this  suit  defendant  filed  pleas  of  the  general  issue; 
title  by  prescription  under  color ;  statute  of  limitation  as 
to  the  property,  and  mesne  profits,  and  also  the  defense  of 
voluntary  payments  as  to  the  rents. 

The  jury,  under  the  evidence  and  charge  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiffs,  except  Wtn. 
M.  Barnard,  Geo.  W.  Barnard  and  Annie  M.  Baker,  for 
two-thirds  of  the  property  sued  for  and  $145.24  as  mem 
profits. 

Both  sides  filed  motions  for  a  new  trial. 

The  plaintiffs  moved  upon  the  grounds  : 

(i.)  Because  the  court  erred  in  charging  the  jury  that 
plaintiffs  could  not  recover  rents  voluntarily  paid  or  al- 
lowed to  be  paid  to  defendant  before  suit. 

(2.)  Because  the  court  erred  in  charging  that  the  plain- 
tiffs could  not  recover  mesne  profits  received  by  defendant 
before  the  suit  at  bar. 

(3.)  Because  the  verdict  as  to  mesne  profits  is  too  small, 
contrary  to  evidence  and  to  law. 

The  defendant's  motion  for  new  trial  was  based: 

(i.)  Upon  the  exceptions  filed  pendente  lite  to  the  ruling 
and  decisions  of  said  court  as  appears  in  the  record. 

(2.)  Because  the  court  charged  the  jury  that  the  will  of 
Solomon  Shad  was  not  written  evidence  of  title,  or  colof 
of  title,  for  the  defendant  as  to  the  premises  sued  for. 

(3.)  Because  the  judge  of  said  court,  when  the  charge  so 
requested  was  submitted  in  writing,  refused  to  give  the 
following  pertinent  legal  charge  in  the  language  requested 
(except  as  specified  in  the  fourth  ground  of  this  motion): 

(ist.)  "By  the  terms  of  the  ninth  item  of  the  will  of  Sol- 
omon Shad  the  children  of  Catherine  E.  Barnard  took  an 
estate  of  fee  simple,  which  vested  at  the  death  of  testator 
and  passed  to  theYieus  ot  sivd  OcsMx^tv/* 
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(2d.)  "That  the  words,  children  and  child,  his,  her  and 
their  heirs  and  assigns  forever,  are  to  be  construed  as 
ixieaning  issue,  and,  therefore,  include  grandchildren." 

(3d,)  "The  testator  did  not  intend  that  the  property 
should  accumulate  in  the  hands  of  the  children  of  Cathe- 
rine E.  Barnard,  who  survived  her,  but  intended  to  provide 
for  her  descendants,  and  at  the  death  of  Mrs.  Catherine 
S^owland  her  portion  passed  to  her  children." 

(4th.)  "  The  period  of  time  i^i  which  the  statute  of  limi- 
'^ations  will  bar  the  rights  of  a  plaintiff  in  ejectment  is  as 
to  the  land  seven  years  and  to  the  rents  four  years." 

(5th.)  *'  If  plaintiff  seeks  to  avoid  the  effects  of  the  stat- 
njte  of  limitation  the  burden  of  proof  is  on  him  to  show 
'^ihat  he  comes  within  some  of  the  exceptions  to  it." 

(6th.)  "As  it  is  admitted  on  both  sides  that  plaintiffs  and 
defendant  both  claim  under  the  will  of  Solomon  Shad, 
%hat  will  is,  as  to  defendant,  color  of  title,  if  the  jury  find 
%hat  he  held  possession  of  the  premises  under  it." 

(7th.)  "  The  question  whether  or  not  defendant  held  the 
X»'eniises  in  dispute  adversely  to  plaintiff,  is  for  the  jury  to 
decide." 

(8th  )  "It  being  proved  that  the  minor,  Augusta  W.  Bar- 
nard, has  a  guardian,  appointed  by  the  ordinary  of  Liberty 
county,  the  guardian  ad  litem  appointed  for  her  by  this 
«ourt  cannot  recover  the  interest  claimed  for  her  in  the 
j)roperty." 

(9th.)  "  If  the  jury  find  that  the  lessors  of  plaintiff,  by 
themselves,  or  their  agents,  paid  to  defendant  his  propor- 
tion  of  the  rents  of  the  premises  freely  and  voluntarily, 
"vith  full  knowledge  of  all  the  facts,  and  without  misplaced 
confidence,  and  without  art  or  deception,  or  fraudulent 
practice  on  the  part  of  the  defendant,  the  rents  cannot  be 
recovered  from  defendant." 

(lOth.)  "That  as  to  the  rents  and  profits  so  paid,  the 

Suardian  of  Augusta  W.  Barnard,  having  been  appointed 

March  6th,  1875,  ^^^  having,  as  such  guardian,  a  right  to 

clemand  said  rents  and  profits ;  if  the  jury  shall  find  that 
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the  statute  of  limitation  had  run  against  said  guardian,  the 
ward  is  barred  also." 

(i  ith.)  "  The  legal  title  to  the  property  being  vested  in 
trustees,  who  can  sue  for  it,  if  they  failed  to  do  so  within 
the  time  prescribed  by  law,  so  that  their  right  of  action 
is  barred,  the  infant  cestuis  que  trust,  who  have  only  an 
equitable  interest  in  the  property,  will  be  barred  also." 

(i2th.}  "If  the  jury  find  that  William  R.  Pritchard,  N.  C 
Mills,  George  R.  Pritchard  and  John  C.  Rowland,  from 
time  to  time  acted  as  trustees  de  facto  of  the  parties  in- 
terested in  the  premises,  and  as  such  collected  and  dis- 
tributed the  rents  among  those  who  claimed  them,  the 
consequences  of  the  acts  of  the  several  trustees  de  facto 
will  be  visited  upon  the  cestuis  que  trust '^ 

(13th.)  "Estoppels  are  not  favored  by  the  law  and  oper- 
ate  only  between  the  parties  to  them." 

(14th.)  "If  there  be  any  estoppel  arising  from  deeds 
from  Mrs.  Baker,  and  George  W.  Barnard,  and  William  M. 
Barnard  to  John  C.  Rowland,  it  does  not  operate  to  benefit 
any  other  person." 

(15th.)  "William  R.  Pritchard,  a  child  of  Mrs.  M.V. 
Pritchard,  having  died  about  a  month  before  this  suit  was 
commenced,  any  rents  which  might  have  belonged  to  him 
cannot  be  recovered  in  this  suit." 

(4.)  Because  the  judge  of  said  court  refused  to  give  in 
charge  to  the  jury  the  ist,  2d,  3d,  4th,  5th,  8th,  loth,  nth, 
13th,  14th.  15th  points  or  specific  requests  to  charge  con- 
tained  in  the  said  written  requests  to  charge  submitted  to 
him. 

(5.)  Because  the  judge  charged  the  jury  that  under  the 
will  of  Solomon  Shad,  the  defendant  was  not  entitled  to 
the  the  premises  sued  for  in  said  case, 

(6.)  Because  the  verdict  of  the  jury  by  which  they  found 
for  the  plaintiff  a  portion  of  the  premises  sued  for  is  con- 
trary to  law  and  evidence. 

Ail  the  grounds  in  bt)th  motions  were  approved,  and 
being  then  overruled  by  the  court,  both  movants  excepted 
thereto  and  assign  error. 
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Both  parties  in  this  suit  claim  the  premises  in  dispute 
lander  the  will  of  Solomon  Shad,  made  in  1829,  and  with 
its  after  codicils  proved  in  1833.  The  ninth  item  of  the 
^will  is  in  the  following  words,  and  the  construction  of 
^which  involves  the  respective  title  of  each  party  litigant 
SLS  set  up  by  them : 

**  Ninth.  I  give,  devise  and  bequeath  unto  my  executors 
liereinafter  named,  and  to  the  survivors  and  survivor  of 
'kheniy  the  remaining  fourth  part  of  all  that,  my  said  trust 
lot  in   Derby  Ward,  the  said  fourth  being  the ,  western 
fourth  of  the  said  lot,  on  Whitaker  street,  with  the  appur- 
"^enances ;  to  have  and  to  hold  the  said  remaining  fourth 
part  of  said  lot,  with  the  appurtenances,  unto  my  execu- 
t:ors  and  the  survivors  or  survivor  of  them,  and  the  ex- 
ecutors and  administrators  of  such  survivor,  in  trust  to 
^nd  for  the  sole  and  separate  use  of  my  daughter,  Cathe- 
m-ine  E.  Barnard,  wife  of  Timothy  Barnard,  for  and  during 
'^he  term  of  her  natural  life,  not  subject  to  her  husband's 
debts  or  control,  and  from  and  after  her  death,  in  trust  for 
^uch  child  or  children  as  she  may  leave,  his,  her  or  their 
Iieirs  and  assigns  forever,  but  if  my  said  daughter,  Cathe- 
x-ine,  shall  die  leaving  no  children  or  child,  then  to  my 
Yight  heirs  living  at  the  time  of  her  death." 

It  appears  from  the  evidence  that  Catherine  E.  Bar- 
:iiard,  the  life  tenant,  died  in  September,  1861.     Her  chil- 
dren who  were  in  life  at  the  time  of  her  death  were  Solo- 
TOiorx  S.  Barnard  and  Mrs.  Virginia  Pritchard.     Solomon 
S.  died  in  February,  1875,  leaving  as  his  htirs  his  widow, 
^nnie  M.  Barnard,  and  his  children,  Mrs.  Mary  C.  Mal- 
lard (who  died  a  few  months  ago),  William  M.  Barnard, 
now  about  thirty-one  years  of  age,  George  W.  Barnard, 
shout  twenty-nine  years  of  age,  Annie  W.  Baker,  twenty- 
six  years  of  age,  and  Augusta  Barnard,  a  minor,  one  of 
the  plaintiffs. 

Mrs.  Virginia  Pritchard  died  July  8th,  1863,  leaving 
five  children,  Virginia  B.  (now  Mrs.  White),  born  4th 
^ay,  1854;  George    B.  Pritchard,  born  2d    November, 
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arch  diligently  for  the  intention  of  the  testator,  and  give 
Tect  to  the  same  as  far  as  it  may  be  consistent  with  the 
les  of  law."  Code,  §2456.  It  is,  in  fact,  making  a  will 
r  a  man,  to  give  to  his  words  a  meaning  they  did  not 
ive  at  the  time  they  were  written.  40  Ga,,  577. 
Under  the  construction  we  give  to  this  clause  of  the 
ill,  there  will  be  no  violation  of  any  rule  of  law  ;  nor  is 
le  intention,  as  thus  construed,  unreasonable  or  un- 
itural.  The  will  shows  that  among  testator's  right 
jirs  were  his  wife  and  two  unmarried  daughters  and 
her  children.  His  desire  seems  to  have  been  that  such 
his  right  heirs  as  were  living  at  the  termination  of  the 
:e  estate  should  take  the  property,  in  the  event  that  the 
:e  tenant  left  no  children.  This  desire  to  keep  the 
•operty,  the  fruit  of  his  own  toil,  in  his  own  family  and 
I  be  enjoyed  by  those  of  his  own  blood,  is  by  no  means 
inatural  or  unusual.  Note  the  words,  "  for  the  sole  and 
parate  use  of  my  daughter,  Catherine  E.,  for  and  during 
le  term  of  her  natural  life  ^  ^  and  from  and  after  her 
jath,  in  trust  for  such  child  or  children  as  she  may 
ave."  It  is  tantamount  to  saying  only  to  such  children 
;  she  may  leave,  of  course  when  she  dies.  The  fact  is, 
le  left  only  two  children,  Solomon  S.  Barnard  and  Mrs. 
ritchard.  She  did  not  leave  Mrs.  Rowland  ;  Mrs.  Row- 
nd  left  her.  The  provision  is  for  a  definite  failure  of 
sue — "  if  my  daughter  shall  die  leaving  no  child  or  chil- 
"en,  then  to  my  right  heirs  living  at  my  death."  The 
ords  "his,  her  or  their  heirs  and  assigns  forever,**  are  doubt- 
ss  intended  to  show  that  the  child  or  children  who  would 
lance,  by  surviving,  to  take  under  his  will,  should  take  a 
e ;  if  only  one  child  should  survive  the  life  tenant,  then 
would  be  to  his  or  her  heirs,  dependent  upon  the  fact 
hether  it  was  a  male  or  female  who  survived  ;  if  more 
lan  one,  then  it  would  be  to  their  heirs,  etc. 
We  think  this  view  of  this  construction  sustained  by 
lis  court  in  58  Ga.,  259,  where  "in  a  devise  to  testator's 
m  for  life,  and  after  his  death  to  his  lawful  heirs  or  chil- 
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dren,  and  in  the  event  of  his  leaving  no  such  child  or  chil- 
dren the  property  to  revert  to  the  testator's  estate,"  this 
court  ruled  that  "'the  children  left  by  the  tenant  for  life 
were  seized  of  the  remainder  in  fee.** 

But  it  is  insisted  by  the  defendant  in  error  that  though 
Mrs.  Rowland,  the  daughter  of  the  life  tenant,  may  have 
died  before  the  life  tenant,  yet  her  daughter,  Marian  Row- 
land, survived  the  life  tenant  and  stood  in  her  mother's 
place,  and  that  the  word  "children**  should  be  held  to  ex- 
tend to  and  embrace  grandchildren  in  the  event  of  the  death 
or  absence  of  children.  In  reply  it  may  be  said  grand- 
children cannot  take  in  a  will  under  a  bequest  to  children, 
unless  there  be  something  in  the  will  to  indicate  and 
effectuate  such  intention  by  the  testator.     25  Ga,^  549. 

The   ordinary,   popular  and  legal  sense  of  the  word 
"  children**  embraces  only  the  first  generation  of  offsprings 
and  for  it  to  be  extended  further  there  must  either  b^ 
something  in  the  context  showing  that  a  larger  signified' 
tion  was  intended,  or    the  person  using  it   must  kno'*^ 
that  there  neither  is  nor  can  afterwards  be  any  person  t^^ 
whom  the  term  can  be  applied  in  its  appropriate  sens^^* 
30  Ga.,  167  ;   1st  Jarman  on  Wills,  52.     Tested  by  the^^^ 
well  settled  rules  we  can  see  nothing  in  this  will  or  it:^^ 
context  that  shows  the  testator  intended  to  extend  th^" 


word  child  or  children  to  embrace  grandchild  or  gran< 
children.     25  Ga,,  549;  30  Ga,y  167-8-9. 

Under  this  construction  we  are  constrained  to  hold  tha 
under  this  will  the  children  of  the  tenant  for  life  took 
contingent   estate    in    remainder,   an    estate   contingen 
on  their  surviving   the   life   tenant,  and   as  Mrs.  Row" 
land  died    before   the  life  tenant,   neither  she    nor  he:^ 
daughter  surviving  took  any  interest  under  the  terms  o/' 
this  devise.     But  on  the  death  of  the  life  tenant  in  186I/ 
the  remainder  heretofore  contingent  became  vested  in  the 
other  two  surviving  children  of  the  life  tenant,  to-wit, 
Mr.  Barnard  and  Mrs.  Pritchard.     In  looking  through  the 
context  of  this  will,  we  are  strengthened  in  the  correctness 
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of  this  construction.     In  the  three  preceding  items,  sixth, 
seventh  and  eighth,  devising  the  other  three  parts  of  the 
same  lot  to  the  three  other  married  daughters,  the  testa- 
tor has   used   identically   the  same  language  as  in  the 
:siinth  item.     The  words  of  this  devise  appearing  thus  so 
^)ften  in  this  paper,  it  would  be  remarkable  if  this  will  had 
omitted,  unless  designedly,  in  all  of  these  cases  provision 
for  the  representatives  of  deceased  children.     We  cannot 
Tinderstand  the  omission  to  provide  for  the  representa- 
tive of  a  deceased  child,  except  upon  the  theory  that  he  in- 
tended that  the  objects  of  his  bounty,  beyond  the  children 
that  might  survive  his  daughters,  should  be  his  right  heirs. 
If  the  defendant  below  could   not  claim  under  his  wife, 
neither  could  he  claim  under  their  child  who  survived  the 
life  tenant,  because,  as  heretofore  stated,  under  this  will 
the  words  child  or  children  do. not  include  grand-child  or 
grandchildren.     17  (x^  ,  80. 

3.  But  has  the  defendant  a  prescriptive  title?  He 
claims  he  has  held  peaceable,  continuous  and  adverse 
possession  more  than  seven  years  under  color  of  title,  and 
that  this  will  bar  plaintiff's  recovery.  The  color  of  title 
relied  upon  is  the  ninth  item  of  the  will  of  testator.  The 
will  does  not  designate  the  takers  after  the  life  estate,  but 
leaves  them  to  be  designated  by  a  contingency,  to-wit, 
such  children  as  may  survive  the  life  tenant.  Who  the 
takers  of  this  estate  in  contingency  would  be,  could  only 
be  determined  at  the  death  of  the  life  tenant  and  as  to 
which,  if  any,  of  her  children  survived  her.  As  Mrs.  Row- 
land did  not  survive  the  life  tenant,  what  title,  either  real 
or  colorable,  vested  in  her  ?  None  whatever.  The  title 
was  in  the  executors  until  the  life  tenant's  death,  and  then 
the  trust  became  executed,  the  contingent  estate  became 
vested  and  the  survivors  took.  But  under  our  construc- 
tion of  this  will  no  estate  vested  in  her  or  her  child,  and 
how  can  it  be  said  it  gave  them  color  of  title,  since  it  nei- 
ther professed  to  pass  title  to  them  nor  to  any  under 

whom  they  claim  ? 
V  67—36 
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Color  of  title  is  defined  to  be  "  a  writing  upon  its  face 
professing  to  pass  title,  but  which  does  not  do  it  either 
from  want  of  title  Jn  th«  person  making  it,  or  from  the 
defective  conveyance  "  that  is  used.   9  Ga.y  443. 

This  will,  so  far  from  being  written  evidence  as  "color" 
for  Rowland's  title,  is  written  evidence  against  it,  if  we 
have  properly  construed  the  ninth  item.  To  claim  a  writ- 
ing  as  color  of  title,  which  shows  by  its  terms  a  title 
against  the  claimant's  right,  which,  so  far  from  professing  to 
pass  title  to  the  one  in  possession,  passes  title  to  one  ad- 
verse to  his  possfession,  certainly  would  not  aid  a  posses- 
sion of  seven  years  and  establish  a  prescriptive  right. 
One's  possession  cannot  be  helped  by  a  paper  (in  legal 
presumption)  which  is  continuously  pronouncing  such 
holding  unlawful.  Code,  §§2679,  2682-83;  25  Ga,,  181; 
63  /*.,  306. 

Holding  as  we  do  in  the  construction  of  this  will  that 
neither  Mrs.  Rowland  nor  her  daughter,  nor  the  surviving 
husband  and  father,  took  any  interest  under  it,  of  course 
it  cannot  be  held  to  be  even  "  color  of  title,"  to  aid  their 
possession  and  ripen  it  into  a  prescription.    32  C^.,  154- 

4.  One  of  the  grounds  of  error  complained  of  by  the 
plaintiff  below  was  the  charge  of  the  court  on  the  subject 
of  mesne  profits.  It  is  alleged  that  the  court  erred  in  charg- 
ing the  jury  "that  plaintiff  could  not  recover  rents  vol- 
untarily paid,  or  allowed  to  be  paid,  to  defendant  before 
suit,''  and  in  charging  **  plaintiff  could  not  recover  any 
mesne  profits  received  by  defendant  before  the  suit  at  bar.' 

"  The  action  for  mesne  profits  is  a  liberal  and  equitable 
action,  and  will  allow  of  any  kind  of  an  equitable  defense.' 
2  Johns.  Cases,  438.  In  the  case  of  Andrews  vs,  Hancock, 
I  Brod.  and  Bing.,  37,  which  was  a  rent  case,  the  court 
held  that  where  a  voluntary  payment  was  made,  with  full 
knowledge  of  the  facts,  the  money  could  not  be  recovered. 

The  general  principle  underlying  this  question  is  stated 
in  section  3 121  of  the  Code  :  "  Mere  ignorance  of  the  law 
on  the  part  of  the  party  himself,  where  the  facts  are  all 
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Icnown  and  there  is  no  misplaced  confidence,  and  no  arti- 
fice or  deception  or  fraudulent  practice  i»  used  by  the 
other  party  either  to  induce  the  mistake  of  law  or  prevent 
its  correction,will  not  authorize  the  intervention  of  equity." 
This  principle  was  recognized  in  the  case  of  Arnold  & 
JDuBosevs.  Georgia  Railroad  Company,  50  Ga,,  304,  in  which 
'tills  court  said :  "  If  payment  beyond  the  rate  specified  in 
^lie  charter  be  made  volunt;prily  by  the  shipper  through 
rxiere  ignorance  of  the  law,  or  paid  where  the  facts  are 
11  known,  and  there  is  no  misplaced  confidence,  and  no 
Ttifice  or  deception  or  fraudulent  practice  is  used  by  the 
ther  party,  an  action  will  not  lie  to  recover  it  back." 
To  allow  the  doctrine  that  ignorance  of  law  is  a  ground 
f  defense,  would  overturn  the  foundations  of  every  sys- 
sm'of  jurisprudence.  Bateman  on  Com.  Law,  26.  Judge 
tory  says :  "  As  every  man  is  presumed  to  know  the  law 
.nd  to  act  upon  the  rights  which  it  confers,  when  he  knows 
lie  facts,  it  is  culpable  negligence  in  him  to  do  an  act,  or 
^t  up  a  contract,  and  then  set  up  his  ignorance  as  a  de- 
^nse."  1  Story  Equity,  149;  12  East.,  38;  2  /^.,  469; 
;  Taunton,  144;  8  Wheat.,  215.  Under  this  weight  of  au- 
hority  and  many  others,  it  may  be  well  said  as  was  said 
y  the  judges  pronouncing  the  opinion  of  the  supreme 
ourt  of  New  York,  in  Clark  vs,  Dutcher,  9  Cowen,  681 : 
Although  there  are  a  few  dicta  of  eminent  judges  to  the 
ontrary,  I  consider  the  current  and  weight  of  authorities 
clearly  establishing  the  position  that  when  money  is 
with  a  full  knowledge  of  all  the  facts  and  circum- 
tances  upon  which  it  is  demanded,  or  with  the  means  of 
uch  knowledge,  it  cannot  be  recovered  back  upon  the 
ound  that  the  party  supposed  he  was  bound  in  law  to 
pay,  when  in  truth  he  was  not.  He  shall  not  be  permitted 
to  allege  his  ignorance  of  the  law,  and  it  shall  be  consid- 
ered a  voluntary  payment."  It  appears  from  the  record, 
^nd  is  admitted  as  true,  that  Rowland,  the  defendant  be- 
low, was  paid,  received  the  rents  of  his  proportion  of  this 
estate  without  fraud  or  imposition.    That  he,  as  a  tenant 


558         SUPREME  COURT  OF  GEORGIA. 


White  fi  al.  vt.  Rowland  and  viet  verm. 


in  common,  claiming  under  the  same  devise,  with  their 
consent  had  possession  of  the  premises  with  the  plaintiff's 
lessors  and  with  those  under  whom  they  claimed  from 
August,  1865,  and  in  common  and  with  their  knowledge 
and  consent,  his  proportion  of  the  rents  were  paid  to  him 
by  the  common  agent  of  all  who  were  interested.  To  our 
minds  the  case,  under  the  facts,  is  a  voluntary  payment  to 
•defendant  with  the  knowledge  and  consent  of  the  plain- 
tiff *s  lessors  and  their  privies,  and  the  charge  complained 
of  was  a  correct  submission  of  the  law  of  the  case  to  the 
jury  as  to  the  mesne  profits  recoverable. 

5.  As  to  the  objection  made  by  defendant  below  to 
making  Barnard  and  Pritchard  prochein  amis  to  repre- 
sent the  minor  plaintiffs  in  this  suit :  admitting  it  was 
irregular  to  appoint  a  guardian  ad  litem,  or  prochein  and 
to  represent  an  infant  who  had  a  duly  appointed  guardian, 
still,  treating  the  appointment  as  void,  the  rule  is  "suits 
by  an  infant  are  not  void,  and  though  defective  in  wanting 
a  guardian  or  next  friend,  the  defect  is  amendable  before 
verdict  and  cured  by  verdict.    Code,  §3263./ 

It  is  a  power  incident  to  courts  to  appoint  a  guardian 
ad  litem  for  infants  before  the  courts  with  causes  pending, 
and  in  the  absence  of  proof  to  the  contrary,  this  court 
will  presume  the  acceptance  of  such  trusts  by  those  ap- 
pointed, and  that  the  court  exercised  a  proper  discretion 
in  such  appointment.  For  these  assignments  of  technical 
error,  if  error  at  all,  we  are  not  inclined  to  reverse  this 
judgment  which  we  think  is  fully  sustained,  if  not  required, 
in  favor  of  these  plaintiffs  below  by  both  the  law  and  facts 
in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed.  I3 
Ga.,  467 ;  61  Ib,j  85. 
Judgment  affirmed. 
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Freeman  et  al.  vs.  Hardeman  et  al. 

.  Under  the  act  of  1879  no  officer  is  reqaired  to  pay  any  money  into 
the  treasury  of  the  county  until  all  legal  claims  on  such  funds  held 
and  owned  by  those  officers  bringing  them  into  court  are  allowed 
and  paid. 

^.)  J*istices  and  constables  are  not  entitled  to  share  with  the  solicitor 
general  in  the  distribution  of  a  fund  arising  from  fines  and  forfeit- 
ures under  special  presentments  of  the  grand  jury. 

.  A  former  clerk  is  not  one  of  the  officers  bringing  money  into  court 
under  subsequent  presentments ;  nor  does  it  change  the  case  that 
the  same  clerk  was  re-elected,  and  was  serving  another  term  when 
the  fund  was  brought  into  court. 

-  In  a  contest  over  a  fund  arising  from  fines  and  forfeitures  under 
special  presentments  of  the  grand  jury,  after  paying  the  claims  of 
the  officers  bringing  the  fund  into  court,  orders  of  a  former  solicitor 
general  for  insolvent  costs  will  take  precedence  of  junior  claims  of 
a  former  clerk  and  of  justices  or  constables  not  concerned  in  bring- 
ing the  fund  into  court,  it  appearing  that  there  had  been  no  negli- 
gence in  pressing  the  claim. 

Costs.     Officers.     Practice  in  Superior  Court.     Before 
ndge  Simmons.  Bibb  Superior  Court.  April  Term,  1881. 

Reported  in  the  decision. 

Hill  &  Harris  ;  G.  W.  Gustin,  for  plaintiflfs  in  error. 

Whittle  &  Whittle  ;  John  L.  Hardeman,  for  de- 
^ndants. 

Crawford,  Justice. 

Certain  moneys  having  been  collected  from  fines  and 
forfeitures,  under  special  presentments  made  by  the  grand 
jury  of  Bibb  county,  and  being  in  the  hands  of  J.  L. 
Hardeman,  Esq.,  solicitor  general,  a  rule  was  filed  against 
txim  to  settle  the  priorities  of  the  different  contestants, 
and  for  the  distribution  thereof.  The  parties  claiming  the 
fund  were  certain  justices  of  the  peace  of  the  county ; 
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A.  B.  Ross,  clerk,  for  insolvent  costs  due  him  before  his 
present  term  of  office  began  ;  the  administratrix  of  T.  W. 
Montfort,  a  former  solicitor  general,  and  the  clerk,  sheriif, 
and  solicitor  general  then  in  commission. 

The  judge  held  that  the  officers  bringing  the  money 
into  court  were  entitled  to  the  several  amounts  due  them 
first,  that  the  claim  of  the  administratrix  of  solicitor 
general  Montfort,  upon  his  oldest  order,  was  next  in  prior- 
ity, and  that  the  claim  of  the  clerk  for  costs  due  him  prior 
to  the  beginning  of  his  present  term  of  office  and  the 
claims  of  the  justices  of  the  peace  could  not  share  in  the 
distribution  of  the  fund. 

To  this  judgment  the  justices  and  the  clerk  excepted. 

The  rights  of  the  parties  are  controlled  by  the  act  of 
October,  1879.  Up  to  that  time  the  money  collected  from 
these  sources  was,  under  the  act  of  1876,  to  be  paid  into 
the  county  treasury,  and  paid  out  under  an  order  of  the 
judge  of  the  superior  court  to  such  officers  as  were  enti- 
tled thereto  for  their  insolvent  costs. 

By  the  act  of  March  2d,  1874,  justices  and  constables 
were  put  upon  the  same  footing  with  the  officers  of  the  su- 
perior court  who  brought  the  money  into  court.  Thus  stood 
the  law  both  as  to  the  payment  over  of  the  money  arising 
from  fines  and  forfeitures  in  the  county  treasury,  and  its 
payment  out,  until  the  passage  of  the  act  of  1879;  then 
it  was  amended  by  enacting  that  no  officer  should  be  re- 
quired to  pay  any  money  into  the  treasury  of  the  county 
until  all  legal  claims  on  such  funds  held  and  owned  by 
those  officers  bringing  it  into  court,  including  the  costs  01 
justices  and  constables  in  any  particular  case  by  which 
the  funds  were  brought  in,  should  be  allowed  and  paid. 

The  money  for  distribution  in  this  case  having  arisen 
from  special  presentments  made  by  the  grand  jury,  ex- 
cludes the  justices  and  constables  from  any  participation 
therein,  outside  of  any  of  the  grounds  upon  which  the 
judge  ruled  the  question. 

The  claim  of  the  clerk  for  his  insolvent  costs  for  pr^ 
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vious  years,  not  within  his  present  term  of  office,  was 
likewise  rejected,  and  preference  given  to  the  adnninistra- 
trix  of  Montfort  upon  his  oldest  order.  To  determine 
whether  that  ruling  was  error,  it  is  only  necessary  to  en- 
quire whether  a  former  clerk  of  the  court  could  be  con- 
sidered as  one  of  those  officers  bringing  the  money  into 
court.  That  it  happened  in  this  case  that  the  individual 
person  was  the  former  clerk,  does  not  change  the  rule  of 
law  specifying  what  officers  shall  be  entitled  ;  its  reference 
is  to  the  officer  not  the  man. 

The  last  question  to  be  determined  in  this  case  is,  was  the 
claim  of  the  administratrix  of  solicitor  general  Montfort 
next  in  priority.  The  judge  held  that  it  was,  and  we  con- 
cur in  that  opinion.  But  it  is  said  that  it  is  a  stale  de- 
mand ;  and  in  one  sense  it  is,  but  not  in  such  a  legal  sense 
as  to  deprive  it  of  its  legal  effect.  The  testimony  shows 
that  it  was  filed  in  the  court  and  pressed  for  payment  by 
his  attorneys  from  time  to  time,  but  there  was  not  money 
enough  to  reach  it  upon  any  former  distribution.  It  was 
further  insisted  that  under  the  Code  the  clerk  was  entitled 
over  the  former  solicitor  general,  and  if  not,  to  share  pro 
rata  with  him.  Though  that  might  be  so,  which  we  do 
not  decide,  still  the  claim  of  Montfort  was  fixed  by  the 
law  preceding  the  Code,  and  under  which  his  claim  took 
precedence. 

Judgment  affirmed. 


Larrabee  &  Company  vs.  Lewis. 

I.  A  trade  mark,  to  be  protected  from  infringement,  must  designate 
the  origin  or  ownership  of  the  article  to  which  it  is  applied.  A  mere 
general  description  by  words  in  common  use  of  a  kind  of  article, 
or  its  nature  and  qualities,  cannot  of  itself  become  a  trade  mark. 

(a.) "  Snowilake/'  as  applied  to  bread  or  crackers,  is  a  mere  descrip- 
tion of  whiteness,  lightness,  and  purity. 

[b)  An  arbitrary  word,  not  descriptive  of  the  character  or  quality  of 
the  article  to  be  sold,  may  be  used  to  designate  particular  goods, 
and  become  a  trade  mark. 
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X  Is  GMfgl^  to  bwc  a  word  or  wards  claimed  as  a  trade  mark 
;,|inHKtadtt)r-lA]a«ctloa  from  use  by  another,  it  should  appear  that 
.    OtuMftfiVf!!*  nwt  1^  them  was  with  latent  to  deceive  or  mblead 

"  Equity.  Trade  Mark.  Before  Judge  HiLLVER.  Ful- 
ton County.    At  Chambers.     November  i8th,  i8Si. 

Reported'In  the  decision. 

Lamier  &  Anderson  ;   Harrison  &  Peeples,   for 
DUintiffs  1^  m9'' 

HyHATT  ^  iiOWELL,  for  defendant. 

Crawtoiio,  Justice. 


I  ft  Company,  manufacturers  of  crackers  and 

biscuits,  and  using  the  word  "snowflake"  as  iheir  trade 
mark,  filed  a  bill  to  enjoin  T,  S,  Lewis  from  the  use  of  the 
same  in  his  business,  upon  the  ground  that  the  said  com- 
plainants had  been  engaged  for  more  than  two  years  in 
their  said  manufacture,  and  had  used,  and  still  claimed 
the  right  to  use  exclusively,  their  said  trade  mark  as  against 
all  other  persons  whomsoever.  And  yet,  notwithstanding 
their  said  right,  the  said  defendant  being  also  a  manufac- 
turer of  crackers  and  biscuits  has  unlawfully,  and  without 
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A  trade  mark  is  defined  to  be  the  name,  symbol,  figure, 
letter,  form,  or  device  used  by  a  manufacturer  or  merchant 
to  designate  the  goods  he  manufactures  or  sells,  to  distin- 
guish them  from  those  manufactured  or  sold  by  another, 
to  the  end  that  they  may  be  known  in  the  market  as  his, 
and  to  secure  such  profits  as  result  from  a  reputation  for 
superior  skill,  industry  or  enterprise.  Upton's  Law  of 
Trade  Marks,  99.  The  trade  mark  must  designate  and 
distinguish  the  owner's  production  from  the  general  man- 
ufacture  of  the  same  article,  and  cannot  consist  of  a  word 
belonging  to  the  general  public  describing  truly  a  known 
product.     53  How.  (N.  Y.)  Pr.  453  ;  S.  C.  6  Am.  L.  T.,  20. 

A  mere  general  description  by  words  in  common  use  of 
a  kind  of  article,  or  its  nature  and  qualities,  cannot  of  itself 
be  the  subject  of  a  trade  mark.     122  Mass.,  139,  148. 

A  trade  mark  which  designates  the  true  origin  or 
ownership  of  the  article  manufactured  or  sold,  will  be  pro- 
tected, but  words  which  have  no  other  relation  to  the 
origin  or  ownership  of  the  goods  than  merely  to  indicate 
the  name  or  quality,  will  not  be  protected.  Nor  will  words 
be  protected  which  all  persons  may  use  with  equal  truth 
as  to  the  nature  of  a  fact  which  they  are  used  to  signify, 
because  all  alike  have  the  right  to  employ  them  for  the 
same  purpose.  And  so,  too,  a  name  merely  descriptive  of 
an  article  of  trade,  of  its  qualities,  ingredients  or  charac- 
teristics, cannot  be  employed  as  a  trade  mark,  and  the  ex- 
clusive use  of  it  entitled  to  legal  protection.  2  Sand.  (N. 
Y.)  599  ;  7  N.  Y.  Leg.  Obs.,  301 ;  7  Phil.  (Penn.)  253  ;  35 
Conn.,  402 ;  13  Wall.,  31 1 ;  i  Holmes,  185  ;  S.  C.  6  Am., 
L.  T.  20;  58  N.  Y.  (Sick.)  223. 

That  one  may  use  an  arbitrary  word,  when  not  descrip- 
tive of.  the  character  or  quality  of  the  article  to  be  sold, 
seems  to  be  settled  by  the  rulings  of  various  courts ;  noted 
instances  of  which  are  "  Pride  "  as  the  trade  mark  for 
cigars,  '*  Charter  Oak  "  for  stoves,  "  Lone  Jack  **  for  to- 
bacco. These  words  not  being  in  anywise  descriptive  of 
tbe  character  or  quality  of  cigars,  stoves  or  tobacco,  they 
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have  been  protected.     82  N.  Y.  (Sick.)  522 ;  44  Mo.,  168 ; 
Cox's  Manual  of  Trade  Mark  Cases,  No.  669. 

With  these  rules  of  law  governing  the  question  made 
by  this  record,  can  the  word  "  snowflake  **  be  classed  as  one 
not  descriptive  of  the  character  or  quality  of  the  articles 
under  which  they  are  to  be  sold  ?  In  its  connmon  and 
ordinary  sense  it  is  understood  to  be  descriptive  of  white- 
ness, lightness  and  purity,  words  which  of  tiecessity  be- 
long to  the  public — common  alike  to  all.  When  applied, 
therefore,  to  crackers  and  biscuit,  it  affirms  unquestiona- 
bly that  they  are  white,  light  and  pure.  Whether  used 
to  dcFcribe  the  quality  or  style  of  this  sort  of  merchandise 
or  not,  it  does  signify  those  facts  which  others  by  its  use 
may  express  with  equal  truth,  and  therefore  have  an  equal 
right  to  its  use  for  that  purpose.  The  Collins  Co.  vs 
Cowen,  3  Kay  &  Johnson,  428. 

It  is  to  be  remembered  that  this  word  has,  no  device  o 
symbol  whatsoever  in  connection  with  it, —  **  Larrabee'  """  -'s 
Snowflake  Biscuit,"  the  defendant's  label  being  "  Lewis 
Snowflake  Biscuit."  If  we  are  right  therefore  in  our  co 
struction  of  the  ordinary  use  and  meaning  of  the  wor 
then  any  one  may  make,  label  and  sell "  snowflake"  biscui 
that  is,  such  as  are  white,  light  and  pure. 

2.  The  second  ground  of  the  demurrer  was  that  the 
was  no  allegation  in  the  bill  that  the  defendant  had  us 
the  word  snowflake  "  with  the  intent  to  deceive  or  misle 
the  public." 

Without  reference  to  what  may  have  been  ruled  in  oth»  -^er 
states  on  this  subject,  our  statute  makes  the  intention  '  to 
deceive  and  mislead  the  public  by  the  use  of  similar  tra^  — de 
marks,  names  or  devices  to  encroach  upon  the  business  of 

another,  a  fraud  for  which  equity  will  grant  relief. 

When  one  comes,  therefore,  asking  the  relief  provid 
he  should  come  according  to  the  rule  prescribed.    I 
insisted,  however,  that  the  complain  A  ts  could  not  kn^o^ 
into  the  mind  of  the  defendant  and  discover  his  intent 
If  this  were  necessary,  intention  could  never  be  provorf. 


i 
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Words,  acts  and  conduct  prove  intent,  and  are  the  usual 
and  ordinary  means  adopted  by  courts  of  justice  to  estab- 
lish it,  and  we  see  no  more  difficulty  in  this  than  in  other 
cases. 

It  was  further  urged  on  the  argument  that  under  our 
statute,  not  only  trade  marks,  but  names  are  forbidden  to 
be  used  as  well,  and  this  being  a  name,  that  although  the 
plaintiffs  could  not  bring  themselves  within  the  technical 
meaning  of  trade  mark,  still  they  would  be  entitled  to  pro- 
tection against  the  use  of  a  similar  name.  There  occurs 
to  us  no  reason  why,  if  the  word  used  cannot  be  protected 
as  a  trade  mark,  it  should  be  as  a  name  if  obnoxious 
to  the  same  objections.  That  names  can  and  will  be  pro- 
tected, we  have  already  seen,  and  to  such  names  we  ap- 
prehend that  the  statute  refers. 

Judgment  affirmed. 


Penitentiary  Company  No.  2  et  al.  vs.  Nelms,  prin- 
cipal keeper,  et  al. 

[Jackson,  Chief  Justice,  being  disqualified  on  account  of  relationship  to  parties  plain* 
tiff  in  error,  did  not  preside.  Judge  Simmons,  of  the  Macon  circuit,  was  appointed  to 
preside  in  his  stead]  ^ 

I.  Under  the  resolution  of  the  legislature  of  1879.  any  person  inter- 
ested, whether  natural  or  artificial,  may  proceed  against  the  princi- 
pal keeper  of  the  penitentiary  by  mandamus  ot  writ  of  prohibition 
to  have«any  rights  of  such  person  adjudicated  in  relation  to  the  fur- 
nishing of  convicts  to  the  Marietta  and  North  Georgia  Railroad. 

(tfi.)  The  superior  court  of  Fulton  county  has  jurisdiction  of  such  pro- 
ceedings, and  if  others  are  aiding  the  principal  keeper  in  alleged 
illegal  acts  in  that  regard,  they  may  be  joined  with  him  in  the  same 
action,  though  residents  of  a  different  county. 

^.  Directions  given  in  regard  to  bond  to  be  made  to  dissolve  the  in- 
junction, or  in  its  default  by  complainants  for  receiving  the  convicts. 

Laws.  JurisdiclRon.  Penitentiary.  Injunction.  Be- 
fore Judge  HiLLYER.  Fulton  County.  At  Chambers. 
October  15  th,  1881. 
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No.  t  It  al.  VI.  Ndnu,  principal  keapar,  t 


Reported  Id  the  decision. 

Hopkins  ft  Glenn;  James  M.  Smith,  for  plaintifTs 
In  error. 

McCay  &  Abbott;  George  N.  Lester,  for  defend- 
ants.' 

SlHMOMS,  Judge 

The  complainants.  Penitentiary  Companies  Nos.  2  and 
3,  filed  their  bOl  la  Fulton  superior  court  a^inst  the  de- 
fendaotSi  the  Marietta  and  North  Georgia  Railroad  Com- 
pany, o(  Cobb  county,  and  John  W.  Nelras,  the  principal 
keeper  of  the  penitentiary,  of  Fulton  county,  wherein 
they  dlc^  that  under  the  act  approved  February  25th, 
18715,  the  governor  was  authorized  to  lease  the  convicts  of 
the  state  for  a  term  of  twenty  years,  Tliat  on  June  zist, 
1876,  the  governor,  in  pursuance  of  said  act,  entered  into 
a  contract  with  the  Dade  Coal  Company  and  complainants 
by  which  he  did  lease  said  convicts  to  said  three  compa- 
nies for  the  term  of  twenty  years  from  April  1st,  1879, 
That  by  the  provisions  of  said  act,  before  the  lessees  of 
said  convicts  were  entitled  to  any  of  said  convicts,  two 
hundred  and  fifty  of  them  should  be  assigned  to  the  Ma- 
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Other  things  insist  that  said  company  has  not  received  the 
the  number  allowed  it  under  the  act. 

At  the  hearing  in  the  court  below,  the  chancellor,  with- 
out passing  upon  the  merits  of  the  case,  refused  the  in- 
junction, "  upon  the  ground  that  the  superior  court  of 
Fulton  county  had  no  jurisdiction  of  the  case,  and  upon 
the  further  ground  that  the  court  cannot,  under  the  law, 
enjoin  the  principal  keeper  of  the  penitentiary  in  the  mat- 
ter  of  disposing  of  convicts." 

To  this  judgment  the  complainants  excepted,  and  brought 
the  case  here  upon  writ  of  error  for  review. 

I.  The  only  question,  therefore,  before  us  is,  was  the 
judgment  of  the  chancellor  right.  Did  the  superior  court 
of  Fulton  county  have  jurisdiction?  It  appears  from  the 
record  in  this  case,  that  there  had  been  a  dispute  between 
the  complainants  and  one  of  the  respondents,  the  Marietta 
and  North  Georgia  RailroaU  Company,  from  the  passage 
of  the  act  of  1876  to  the  present  time,  about  the  number 
of  convicts  the  railroad  company  was  entitled  to,  and 
when  the  time  commenced  to  run  against  the  railroad 
company. 

It  also  appears  from  the  record  that  this  point  was 
made  before  Governor  Colquitt  in  April,  1879,  and  ^^^ 
he  decided  that  ajl  the  convicts  received  by  the  railroad 
company  after  April  1st,  1876,  were  part  of  the  two  hun- 
dred and  fifty  to  which  it  was  entitled  under  the  act  of 
IS76.  This  decision,  it  appears,  was  made  over  the  protest 
of  the  company,  who  contended  that  it  was  not  to  receive 
any  of  said  convicts  under  said  act  until  ist  April,  1879, 
\vhen  the  leases  under  the  act  of  1874  expired,  and  that 
those  convicts  which  had  been  received  by  it  prior  to 
April  1st,  1879,  were  received  under  the  act  of  1874,  or  a 
re-lease  under  \\i^ proviso  to  the  act  of  1876.  It  appears 
that  the  railroad  company  was  dissatisfied  with  the  decis- 
ion of  the  governor,  and  appealed  to  the  legislature,  and 
the  result  of  that  appeal  was  the  passage  of  the  following 
resolution  by  that  body  in  1 879  : 
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1, By  the  house  of  representatives,  the  senate  concurring 
therdn.  that  tbo  ^ndpal  keeper  of  the  penitentiary  be  and  he  is  here- 
bjlmtrnctcd  to  fnrnith  the  Marietta  and  North  Georgia  Railroad  Com- 

'  panf  two  haDdred  snd  fifty  convicts  (including  the  able-bodied  con- 
vlcta  Acf  almdy  have),  competent  to  labor  on  a  railroad,  whenever 
Mdd  ooaqNuy  fWa  inch  bond  as  may  be  required  by  law  (if  the 
mas  has  not  ilmdjr  be^  given),  said  convicts  to  be  worked  by  said 

'nUroid  oompony  OKloaively  for  the  benefit  of  said  railroad  company, 
U  li  provkled  nadoT  the  set  of  1876.  And  it  shall  be  lawful  for  any 
penoB  httnttod.  natanl  or  artificial,  by  writ  of  maii/amu;  or  pro. 
hlbttka  diractod  to  Utd  principal  keeper,  to  have  any  alleged  rights  of 
mdi  penoa  ad]ndleued." 

Whatever  the  law  may  have  been  as  to  suits  against 
the  principal  keeper,  under  the  last  clause  of  this  resolu- 
tion, jurisdiction  is  expressly  given  by  the  legislature,  in 
this  case,  to  the  superior  court  of  Fulton  county  against 
said  person.  The  legislature  said  to  these  parties,  who 
were  both  before  the  committee,  "You  differ  about  these 
convicts;  you  differ  as  to  the  number,  and  as  to  wlien  the 
time  should  commence  to  be  counted  against  the  railroad 
company.  In  our  opinion  the  railroad  should  have  two 
hundred  and  fifty  who  are  able  to  work.  You  also  diflfer 
as  to  whether  a  bond  has  been  given  ;  we  say  you  must 
give  a  bond  if  you  have  not  given  one,  and  we  say  that 
any  person  interested  in  the  matter  may  have  the  matter 
adjudicated  in  the  courts,  by  a  suit  against  the  principal 
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We  think,  therefore,  that  the  bill  was  properly  filed  in 
Fulton  superior  court  against  Nelms  and  the  railroad 
company. 

2.  It  appears  frotn  the  record  that  while  the  chancellor 
decided  that  the  superior  court  of  Fulton  county  had  no 
jurisdiction  to  determine  the  matter  complained  of  in  said 
bill,  he  did  enjoin  the  Marietta  and  North  Georgia  Rail- 
road Company  and  the  complainants  from  receiving  any 
of  the  convicts,  which  it  was  alleged  that  Nelms  was  about 
to  turn  over  to  said  railroad  company.  This  part  of  the 
judgment  we  affirm,  and  direct  it  to  continue  in  force  and 
that  the  writ  of  injunction  be  also  extended  to  Nelms,  the 
principal  keeper,  until  the  final  hearing,  unless  the  Ma- 
rietta and  North  Georgia  Railroad  Company  will  enter 
into  a  bond  in  a  sufficient  sum,  with  good  security,  to  be 
approved  of  by  the  chancellor,  conditioned  to  pay  com- 
plainants all  damages  which  they  may  sustain  by  reason 
of  its  receiving  said  convicts,  in  case,  upon  the  final  hear- 
ing of  said  cause,  it  shall  be  determined  that  said  railroad 
company  was  not  entitled  to  said  convicts. 

And  in  the  event  that  the  said  Marietta  and  North 
Georgia  Railroad  Company  should  refuse  or  fail  within 
ten  days  to  dissolve  said  injunction  allowed,  as  hereinbe- 
fore provided  for,  by  giving  the  bond  and  security,  then 
the  complainants  below  shall  be  entitled  to  receive  said 
convicts  upon  their  giving  a  like  bond,  to  be  approved  as 
aforesaid  within  ten  days  after  said  failure  or  refusal  on 
the  part  of  said  Marietta  and  North  Georgia  Railroad 
Company  to  give  said  bond,  conditioned  to  pay  the  said 
Marietta  and  North  Georgia  Railroad  Company  such  dam- 
ages as  it  may  sustain  in  the  event  it  should  be  determined, 
on  the  final  hearing,  that  said  company  was  entitled  to 
said  convicts. 

Judgment  reversed. 
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Partee  vs.  The  State  ok  Georgia. 

I.  The  evidence  in  this  case  failed  to  prove  an  alibi. 

1,  Voluntary  confessions  are  sufficient  to  corroborate  the  testimony 
of  an  accomplice  so  as  to  iiupport  a  verdict  of  guiity. 

(a.)  In  this  case  there  was  also  further  corroboration  by  proof  of  the 
corpus  delicti. 

3.  Newly  di!Cover«d  evidence,  llie  object  of  which  is  to  irapf  ach  wit- 
nesses examined  on  the  trial,  will  not  cause  the  grant  of  a  new  trial. 

Criminal  Law.  New  Trial.  Before  Judge  Erwix. 
Clarke  Supetior  Cotiil.     May  Term,  1881. 

Partee  was  indicted  for  burglary.  The  testimony  for 
the  state  showed  that  a  store  was  burglarized  and  goods 
taken  therefrom  ;  also  that  the  defendant  confessed  hav- 
ing committed  the  burglary  to  a  fellow  prisoner  while  in 
jail.  A  confessed  accomplice  also  gave  a  detailed  history 
of  the  entire  transaction.  The  defendant  sought  to  prove 
an  alibi,  in  that  he  was  at  a  dance  on  the  night  of  the  bur- 
glary ;  but  the  testimony  showed  that  the  dance  occurred 
near  the  scene  of  the  crime,  and  that  he  was  absent  from 
the  party  from  about  11  P.  M.  to  i  A.  M. 

The  verdict  was  guilty.  After  refusal  of  a  new  trial, 
defendant  excepted. 

^ARRow;  T.  W.  Rucker;  H.  H.  Carlton  ; 

CoiiB,  (or  plaintiff  in  error. 
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point.  The  aiidi  is  not  satisfactorily  proved  by  any 
means.  Indeed  no  effort  was  made  by  defendant  to 
prove  it ;  for  he  offered  no  proof,  but  relied  on  his  state- 
ment. So  far  from  the  state's  witnesses  showing  an  a/idif 
they  prove  that  he  was  away  from  the  dancing  party  two 
or  three  hours  during  the  very  time  the  burglary  was  com- 
mitted. 

2.  The  second  ground  is  that  the  court  erred  in  charg- 
ing the  jury  to  the  effect  that  the  confession  of  the  de- 
fendant  was  sufficient  proof  of  corroboration  to  support 
the  testimony  of  the  accomplice  and  to  authorize  a  legal 
conviction,  if  they  believed  that  he  had  voluntarily  and 
freely  made  it. 

It  is  argued  that  as  the  confession,  uncorroborated,  itself 
would  not  be  sufficient  to  convict,  therefore  it  is  not  suf- 
ficient to  prop  up  the  testimony  of  the  accomplice  so  that 
the  two  sorts  of  testimony  together  can  legally  convict. 
This  is  a  non  sequitur.  On  the  contrary,  the  testimony  of 
the  accomplice  would  be  wholly  valueless,  if  it  must  be 
corroborated  with  evidence  outside  of  itself  which  would 
legally  be  ample  to  convict.  The  testimony  of  the  ac- 
complice is  good,  competent  evidence,  but  must  be 
strengthened  by  other  good  and  competent  evidence  in 
order  to  have  sufficient  force  to  carry  legal  conviction. 
That  other  legal  evidence  need  not  absolutely  fix  convic- 
tion, but  only  tend  to  fix  it.  52  Ga,,  106.  So  also  it  was 
ruled  at  the  last  term,  in  the  case  of  McCalla  vs.  The  State. 
Slight  circumstances  will  suffice  to  support  and  corrobor- 
ate the  accomplice  and  make  the  conviction  legal.  55  Ga.^ 
220.  True,  the  corroborating  circumstances  must  connect 
the  defendant  on  trial  with  the  crime ;  but  surely  his  own 
free  confession  is  as  strong  proof  to  show  his  own  connec- 
tion therewith  as  the  strongest  chain  of  circumstances, 
and  much  stronger  than  any  number  of  slight  links  in  an 
attenuated  chain.  We  think, .  therefore,  that  the  court 
did  not  err  in  the  chaise.  But  the  fact  is,  that  in  this 
case  the  charge  did  not  hurt  even  if  erroneous ;  because 
V67— 37 
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Solomon  vs.  Newell. 

the  confessions  were  corroborated  in  the  manner  held  by 
this  court  to  be  sufficient,  that  is  by  proof  of  the  corpus 
delicti.   45  Ga.,  44 ;  63  /^.,  339. 

The  accomplice  is  therefore  corroborated  in  this  case 
by  the  confessions,  and  the  confessions  by  the  corpus  delicti. 
The  confessions  so  corroborated  are  sufficient  to  convict, 
and  not  only  tend  to  fix  guilt  but  actually  to  establish  it 
Therefore  these  confessions,  corroborated  as  they  are,^  5, 
come  up  even  to  the  rule  contended  for  by  counsel  fo^r^  ^r 
plaintiff  in  error. 

But  we  put  the  case  squarely  where  the  court  belo^^t^w 
put  it  in  the  charge,  and  hold  that  the  confession  alone  i^f  is 
enough  to  corroborate  the  accomplice  and  to  convict  th^^nAe 
•defendant. 

3.  The  third  ground  is  newly  discovered  testimony. 

On  scanning  the  affidavits  it  will  be  seen  that  they 
go  solely  to  impeach  witnesses  for  the  state;  some  by  pro 
ing  what  the  witnesses  said  after  the  trial,  and  others 
other  and  more  regular  modes  of  impeachment.     Neith 
will  authorize  a  new  trial.     60  Ga.y  210  ;  59  16.,  391. 

We  conclude,  therefore,  that  the   superior  court  nr^^^as 
right  to  uphold  the  verdict  and  deny  the  motion  for  a  n^^    ew 
trial.    The  verdict  is  supported  by  abundant  legal  pro*  ^^ko/, 
and  must  stand. 

Judgment  affirmed. 


Solomon  vs.  Newell. 

1.  Where  regular  and  legal  process,  issued  from  the  superior  cour^B^  a 
personally  served  on  a  defendant  fourteen  days  before  the  ret  ^^ni 
term,  he  may  demand  the  full  fifteen  days,  and  the  case  will  be  c^''* 
missed,  or  proper  amendment  and  service  made;  but  if  thedefe^^a- 
ant  fails  to  appear,  after  verdict  and  judgment,  the  proceedings  '^^ 
not  be  held  to  be  a  nullity. 

Crawford,  Justice. 

2.  If  a  plaintiff  in  a  claim  case  rests  his. case  upon  a  voldJL  fa.,  ibe 
levy  should  be  dismissed.  The  case  having  been  submitted  to  the 
court  without  a  jury,  it  was  error  to  find  the  property  not  subject 
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Judgments.  Nullities.  Jurisdiction.  Claims.  Service. 
Practice  in  the  Superior  Court.  Before  Judge  SiMMONS. 
Houston  Superior  Court.    April  Term,  1881. 

This  was  a  claim  case  submitted  to  the  presiding  judge 
bo  be  decided  without  the  intervention  of  a  jury,  on  the 
Following  agreed  state  of  facts : 

The  writ  was  filed  and  process  issued  July  25th,  1866, 
to  August  term,  1866,  Houston  superior  court,  which  con- 
vened August  20th,  1866.  The  following  was^the  entry 
of  service 

**  Served  each  of  defendants  personally  with  a  copy  of  this  writ* 
August  6th,  i«66.  V         John  Smith,  Sheriff:* 

Defendants  did  not  appear  or  plead.  At  the  trial  term 
there  was  a  regular  verdict  and  judgment,  upon  which  a 
fil  fa.  issued,  and  was  levied  upon  the  lands  of  defendant's 
intestate,  which  were  claimed  by  the  widow  of  defendant's 
intestate  as  a  homestead  assigned  her  lyider  the  constitu- 
tion of  1868.  The  property  levied  on  comprised  the 
"whole  estate  of  defendant's  intestate.  On  the  trial  the 
presiding  judge  found  for  claimant,  and  a  judgment  was  en- 
tered. Plaintiff  made  a  motion  for  new  trial  on  the  sev- 
eral grounds  of  the  verdict  being  contrary  to  law  and  the 
evidence,  and  excepted  to  the  judgment  refusing  it. 

Davis  &  Riley  ;  Hall  &  Son,  for  plaintiff  in  error. 

H.  M.  HOLTZCLAW;  R.N.  HOLTZCLAW,  for  defendant. 

Crawford,  Justice. 

This  was  a  claim  case  tried  by  the  judge  upon  consent, 
who  found  the  property  not  subject  to  the  fi»  fa.  The 
question  upon  which  the  case  turned  was,  whether  a  judg- 
ment is  void  where  there  was  personal  service  upon  the 
defendant  only  fourteen  days  before  the  court  to  which 
the  writ  was  returnable,  and  to  which  the  defendant 
neither  appeared  nor  answered. 
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The  pFOce»  of  the  court  required  the  defendant  to  ap- 
pear ^uul  uuwer  to  the  plaintiff 's  complaint  in  an  action 
of  debt  at  the,  August  term,  1866,  of  Houston  superior 
court.  It  was  dated  July  25th,  and  the  term  began  Au. 
gust  aoth,  btii^  twenty-six  days  before  the  session  of  the- 
court ;  and  h|B  was  personally  sen'ed,  though  not  fifteen 
days  as  required  by  law.  This  failure  to  serve  in  time, 
gave  him  the  ri^t  to  claim  the  benefit  of  fifteen  days' 
notice,  before  he  could  be  compelled  to  plead  or  answer 
But  that  it  gave  him  the  right  to  disregard  it  entirely,  and 
allow  the  case  to  proceed  as  regular,  in  the  matter  of  ser- 
vice, I  cannot  a^e.  Had  he  appeared  and  demanded 
his  right  to  tb*' 6fteen  days  in  which  to  plead,  then  the 
case  would  haye  been  dismissed,  or  else  the  court  would 
have  granted  further  time  to  perfect  the  service  and  made 
Ac  succeeding  term  the  appearance  term  of  the  case. 

This  view  accords  with  the  case  of  //ood  vs.  Powers,  57 
Go.,  344,  as  to  the  defendant's  appearance. 

Having  been  serv'ed  with  a  regular  and  legal  process, 
tqr  the  regular  and  legal  summoning  officer  of  the  court, 
he  was  bound  to  take  due  notice  of  the  courts  process, 
and  to  appear;  and  defend  himself  against  any  irregularity 
in  the  service  and  to  demand  his  full  fifteen  days  in  which 
to  plead.  T^court  had  regular  jurisdiction  of  the  sub< 
ject  matter,  and. jurisdiction  over  the  defendant,  though 
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But  again,  it  is  insisted  that  the  cases  Smith  vs.  Bryan^ 
60  Ga.y  628,  and  Dugan  vs.  McGlaun,  lb.,  353,  are  suffi- 
cient  authority  for  declaring  this  judgment  void.  In  the 
first  case  the  service  was  in  neither  of  the  modes  pointed 
out  by  law,  but  by  leaving  a  copy  summons  at  the  store 
of  defendant ;  besides  it  was  a  case  before  a  justice  of  the 
peace. 

The  latter  is  a  decision  pronounced  by  Chief  Justice 
A^Tamer,  and  in  which  he  says  that  it  is  by  no  means  clear 
that  such  a  judgment,  so  obtained,  would  not  be  void  for 
Avant  of  service,  but  although  he  strongly  intimates  such 
^n  opinion,  he  only  puts  it  in  the  form  of  a  query. 
AVhilst  my  own  opinion  is  fixed  and  clear,  that  it  does  not 
make  the  judgment  void,  yet  my  brethren  not  being  satis- 
fied on  the  point,  we  do  not  so  decide,  especially  as  we 
a.11  concur  in  the  opinion  that  the  judge  below  committed 
error  in  finding  for  the  claimant,  instead  of  that,  under 
the  evidence,  the  levy  should  have  been  dismissed. 

Judgment  reversed. 


Boyd  vs.  Flournoy,  McGehee  &  Company  et  al. 

[Speer,  Juttice,  did  not  preside  in  this  case.] 

On  a  bill  to  marshal  assets  and  settle  an  estate,  a  note  given  by  the  in- 
testate in  his  lifetime  for  advances  to  conduct  his  farm  will  take 
precedence  of  a  debt  by  open  account  contracted  by  the  widow 
in  connection  with  the  same  farm,  pending  an  application  for  admin- 
istration which  was  never  granted  to  her. 

Administrators  and  Executors.  Debtor  and  Creditor. 
Liens.  Before  Judge  Willis.  Marion  Superior  Court. 
April  Tenn,  1881. 

Reported  in  the  decision. 

C.  J.  Thornton,  by  brief,  for  plaintiff  in  error. 

S-  B.  Hatcher;  Blandford  &  Garrard,  for  de- 
fendants. 
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Jackson,  Chief  Justice. 

This  case  arose  on  exceptions  to  an  auditors  report. 
By  agreement  all  issues  of  law  and  fact  were  submitted  to 
the  presiding  judge,  without  the  intervention  of  a  jury. 

The  only  exception  insisted  on  makes  this  question : 
whether  a  promissory  note  given  in  the  lifetime  of  de- 
cedent by  him  should  yield,  in  the  distribution  of  his 
assets,  on  a  bill  to  marshal  the  assets  and  settle  the  estate, 
to  a  debt  made  on  open  account  by  the  widow  to  run  the 
plantation  while  applying  for  letters  of  administration, 
which  she  never  obtained,  and  when  all  the  assets^  except 
some  three  or  four  hundred  dollars,  had  been  set  apart  to 
the  widow  as  homestead. 

The  court  below  held  that  the  creditor  of  decedent  had^ 
preference  over  the  creditor  of  his  widow  under  the  facts. 
We  think  so  too,  especially  as  the  additional  fact  appea 
that  the  note  had  been  given  for  advances  to  the  de 
cedent  to  make  the  same  crop  in  tne  earlier  part  of  th 
same  year.  But  without  regard  to  that  element  of  mer< 
justice,  it  is  enough  that  one  creditor  held  a  note  on  th 
decedent,  and  the  other  only  a  debt,  in  open  account  a^ 
that,  on  his  widow. 

Judgment  affirmed. 


Scarborough  vs.  Hall. 

Where  the  clerk  failed  to  attach  any  process  to  the  declaration,  and  it 
was  served  aIone»  it  was  not  competent  to  amend  at  a  subseqaeot 
term  by  attaching  process  and  ordering  service. 

■ 

Amendment.  Pleadings.  Practice  in  Superior  Court. 
Before  Judge  SIMMONS.  Crawford  Superior  Court. 
March  Term,  1881. 

Reported  in  the  decision. 

Smith  &  Stroud,  for  plaintiff  in  error. 
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Scarbonragh  vs.  Hall. 

W.  S.  Wallace,  for  defendant. 

Speer,  Ju:itice. 

D.  B.  Hall,  defendant  in  error,  brought  his  action  of 
complaint  against  M.  P,  Scarborough  on  a  promissory 
note,  returnable  to  the  March  term,  4880,  of  Crawford 
superior  court,  and  the  same  was  filed  in  office  on  the 
26th  February,  1880.  No  process  was  attached  to  said 
writ,  but  service  of  a  copy  of  the  writ  was  made  person- 
ally on  the  defendant  on  the  first  of  March,  1880,  and  due 
return  made  thereof  by  the  sheriff.  There  was  no  appear- 
ance for  defendant  until  the  March  term,  1881,  when,  by 
his  counsel,  he  moved  to  dismiss  said  writ  for  failure  of 
the  clerk  to  annex  process.  Whereupon  counsel  for 
plaintiff  below  moved  the  court  for  an  order  for  the  clerk 
to  attach  a  pf;ocess  to  said  declaration,  and  that  a  copy  of 
said  declaration,  with  process  attached,  be  served  upon 
the  defendant  twenty  days  before  the  next  term  of  the 
court,  which  order  the  court  allowed,  and  refused  to  dis- 
miss said  writ.  Whereupon  defendant  below  excepted, 
and  assigns  as  error,  first,  the  court's  refusal  to  dismiss 
said  declaration;  and,  second,  the  granting  of  the  order 
allowing  said  process  to  be  attached  and  defendant  to  be 
served  twenty  days  before  the  next  term  of  the  court. 

Plaintiff  in  error  relies  upon  section  3490  of  the  Code, 
in  the  following  words:  "Void  process,  or  where  there  is 
no  process  or  waiver  thereof,  cannot  be  amended."  But 
if  service  be  acknowledged  by  the  defendant,  and  upon 
hearing  testimony  the  court  becomes  satisfied  that  process 
was  waived  by  defendant,  and  that,  at  the  time  such  ser- 
vice was  acknowledged,  by  accident  or  mistake  the  entry 
of  such  waiver  was  omitted,  such  omission  may  be  sup- 
plied by  amendment,  nunc  pro  tunc. 

This  is  an  effort  to  amend  a  writ  by  attaching  a  process 
where  none  existed,  a  year  after  the  declaration  was  filed. 

By  the  letter  of  the  Code  it  seems  "  where  there  is  a 
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void  process,  or  where  there  is   no   process   or  waiver 
thereof,  it  cannot  be  amended  ;*'  the  words  are  imperative 
and  must  control,  and  whatever  may  be  our  opinion  of 
the  policy  of  tlie  law  we  can  only  enforce  it  as  written. 
Judgment  reversed. 


Hunt  et  aL  vs.  Pond,  administrator. 

1.  The  question  being  one  of  mesne  profits,  the  value  of  the  land  in  dt^ 
pute  for  rent  could  be  proved  by  the  opinions  of  witnesses  familiar 
therewith. 

(^.)  The  land  having  been  attached  to  a  storehouse  as  a  yard,  and 
afterwards  fenced  off  by  defendant,  proof  of  the  amount  which  the 
rent  of  the  storehouse  had  been  decreased  thereby  was  competent 
to  indicate  the  rental  value  of  the  lot  itself. 

2.  A  small  strip  of  land  of  little  or  no  intrinsic  value  when  taken  alone, 
but  valuable  as  part  of  the  yard  of  a  storehouse,  being  the  subject 
of  an  ejectment  suit  in  which  mesne  profits  were  claimtKl,  proof  of 
its  intrinsic  value  for  the  purpose  of  determining  its  value  for  rest, 
was  not  competent. 

3.  The  value  of  fences  put  upon  land  by  a  trespasser,  not  as  an  im- 
provement, but  for  the  purpose  of  obstructing  the  plaintifif  who 
sues  htm  in  ejectnoent,  are  not  provable  upon  the  trial  of  that  case. 

(a.)  Nor  could  the  value  of  such  improvement  be  set  off  against 
mense  profits  except  when  the  value  of  the  premises  for  rent  had 
been  increased  by  them. 

4.  When  the  entire  charge  is  not  brought  up  to  this  court,  the  pre- 
sumption is  that  it  was  right,  especially  where  no  exception  was 
taken  to  it. 

5.  Unless  a  request  to  charge  is  all  legal  and  pertinent,  the  court  is 
not  bound  to  give  any  part  of  it. 

6.  A  prescriptive  title  which  meets  the  requirements  prescribed  by  tke 
Code,  will  not  be  defeated  by  the  fact  that  a  grantor  through  whom 
the  claimants  of  prescription  held  had  madt  a  deed  prior  to  that 
under  which  they  claimed,  even  though  it  was  of  record. 

Ejectment.  Evidence.  Title.  Practice  in  Supreme 
Court.  Charge  of  Court.  Verdict.  Before  Judge  WiLLlS. 
Muscogee  Superior  Court.     May  Term,  1881. 

Reported  in  the  dec\s\ow. 
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Hnnt  et  ai,  vs.  Pond,  adminwtrator. 

S.  B.  Hatcher,  for  plaintiffs  in  error. 

McNeill  &  Levy,  for  defendant. 

PEER,  Justice. 

This  was  an  action  to  recover  a  small  tract  of  land  in 
Tie  city  of  Columbus,  forty-seven  feet  long  and  ten  feet 
"^^ride,  brought  by  George  Y.  Pond,  as  administrator  of 
"VVilliam  McCook,  against  the  plaintiffs  in  error,  W.  P.  and 
.  £.  Hunt.  The  plaintiff  below  showed  title  to  his  intes- 
ate  from  William  A.  Barden,  to  the  premises,  dated  i  ith 
^l)ecember,  1868,  recorded  27th  March,  1872,  and  also  a 
^3eed  from  John  C.  Reese,  trustee,  to  William  A.  Barden, 
^ated  29th  January,  1868,  recorded  24th  August,  1868. 

Defendants  showed  a  deed  from  John  C.  Reese  to  Rag- 
land,  trustee,  dated  October,  1853,  recorded  9th  Septem- 
iDcr,  1854,  a  deed  from  Ragland,  trustee,  to  Daniel  Grant, 
elated  loth  March,  1863,  recorded  17th  March,  1863,  a 
^eed  from  R.  A.  Hardaway,  executor  of  Mrs.  Hardaway 
^formerly  Mrs.  D.  Grant)  to  P.  E.  Hunt,  defendant.  It 
"X^iras  ^idmitted  that  Hardaway  was  executor  of  Mrs.  Hard- 
way  (formerly  Mrs.  Daniel  Grant)  and  that  the  sale  was 
uthorized  under  the  will  and  under  order  of  the  ordinary. 
IXt  also  was  admitted  that  Pond  was  administrator  of  Mc- 
cook df  bonis  non,  and  Mrs.  McCook  had  previously  been 
administratrix.  It  appears  from  the  evidence  that  plain- 
tiff claims  title  from  John  C.  Reese,  trustee,  of  date  De- 
^rember,  1868.  Defendant  claims  title  from  John  C. 
IReese,  of  date  October,  1853. 

Defendants  below  showed  the  oldest  paper  title,  but 
plaintiffs  below  claimed  a  prescriptive  title  of  more  than 
^even  years  by  adverse  possession,  under  written  evidence 
^f  title.     Under  the  evidence  and  charge  of  the  court,  the 
jury   returned   a  verdict   in   favor  of    plaintiff   for  the 
premises  in  dispute  and  fifty  dollars  mesne  profits.     De- 
fendants below  made  a  motion  for  a  new  trial  on  various 
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grounds,  which  was  overruled  by  the  court,  and  erron^^^ 
was  assigned  thereon. 

(i.)  The  first  ground  of  alleged  error  was  allowing  thu  -^ 
witness,  Pond,  to  testify  "  I  consider  the  rent  of  the  lancg^^ 
worth  fifty  dollars,  the  storehouse  adjoining  formerly™'-^ 
rented  for  ten  dollars,  and  I  now  only  get  six," 

(2.)  The  second  ground  embraces  substantially  th^^ 
same  testimony,  admitted  over  objection. 

(3.}  Because  the  court  refused  to  allow  defendants  tcr»-  . 
prove  by  the  witnesses,  Pond,  Hunt  and  Hardaway.  th^»  ^ 
value  of  the  land  sued  for,  in  order  that  the  jury  mighr  .^. 
consider  the  value  of  the  land  in  estimating  the  value  o  «=! 
the  rent. 

(4.)  The  court  refused  to  allow  defendants  to  prove  th»  .x-. 
value  of  the  fencing  placed  on  the  land  in  controversy  b)^«= 
him  since  his  possession. 

(5.)  Because  the  court  erred  in  refusing  to  charge,  as  re^»— 1 
quested  py  defendants  in  writing, "  That  if  Reese,  conr-»  * 
veyed  the  title  to  Ragland,  trustee,  in  1853,  and  after* -^ 
wards,  in  1S68,  he  sold  and  conveyed  to  Barden,  then  th»  :Mr-M 
title  of  defendants  is  the  better  one  and  should  prevaiF  x  -* 
for  Reese  made  no  title  to  plaintiff,  unless  he  made  it  t(»  :» 
appear  that  the  piaintitT's  title  developed  into  a  prescripc^;  J 
live  title."  The  court  gave  this  charge  after  striking  ou  k— *" 
the  words  '  for  Reese  had  no  title  when  he  made  title  t»  :^ 
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(8.)  Because  the  court  refused  to  charge  that  if  at  the 

ae  McCook  bought    the    land,   the  deed  from   Reese 

Ka^land  was  on  record,  and  there  was  an  alley  on  the 

id»  attached  to  defendants'  property  and  in  use,  this 

t  McCook  upon  actual  notice,  and  the  title  by  prescript 

n  cannot  arise. 

9.)  Because  the  verdict  is  contrary  to  law  and  evidence, 

)  without  evidence  to  sustain  it. 

:.  We  find  no  error  in  admitting  the  testimony  objected 

and  assigned  as  such  in  the  first  and  second  grounds  of 

motion.  It  was  certainly  competent  to  prove  the 
ue  of  the  premises  for  rent ;  and  because  the  witness 
'e  his  reasons  for  his  opinion  of  its  value  it  was  not 
Dr.  The  premises  in  dispute  were  adjacent  to  and  of  use 
the  store-room,  and  its  depreciation  in  value  for  rent 
36  defendants  had  fenced  up  the  disputed  land,  was 
\  mode  of  arriving  at  the  value,  for  rent,  of  the  premises 
d  for.  It  appears  to  have  formed  a  part  of  the  store- 
ise  lot,  and  as  the  loss  of  its  use  affected  the  rent  of 

store,  we  think  its  value  for  rent  may  be  approxi- 
ted  in  this  way. 

:.  The  third  ground  of  error  assigned  is  "  that  the  court 
jsed  to  allow  the  defendants  to  prove  the  value  of  the 
d,  that  the  jury  might  consider  it  in  estimating  the 
ue  of  the  rent."     We  are  aware  this  rule  of  proving 

value  of  the  premises  in  order  to  estimate  the  value 
the  rent  has  been  recognized  impliedly  by  this  court. 
Ga.^  403.  But  under  the  peculiar  facts  of  this  case,  we 
I  scarcely  regard  the  intrinsic  value  of  this  slip  of  land, 
by  10  feet,  as  a  proper  criterion  to  estimate  its  rental 
ue.  Its  intrinsic  value  was  nominal,  yet  its  value  as  a 
ivenience  to  the  adjacent  store  and  dwelling  that 
unded  it  on  either  side — to  both  of  which  it  furnished 
nvenience,  privilege  and  water  from  the  well  on  it — was 
iicult  to  estimate.  Its  loss  (by  being  enclosed),  under 
e  evidence,  had  seriously  affected  the  rental  of  the  store. 
I  invasion  and  enclosure  by  the  defendant  was  a  trespass, 
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and  being  so,  its  value  was  not  material,  nor  could  it  f 
reasonably  estimated   for  the  purpose  of  estimating  ^t 
rental  value.     To  value  it  cut  off  and  disconnected  fro-^^r^^ 
the  premises,  would  not  be  just  to  plaintiff,  and  yet  thf — :• 
is  what  he  sought  to  prove  when   he  sought  to  show  i  S- 
intrinsic  value. 

3.  The  evidence  offered  and  rejected  to  prove  the  valtv  - 
of  the  fencing,  and  which  is  made  a  ground  of  error,  a-i  ^— 
not  competent  under  section  2906  of  the  Code.  Thet  "^ 
improvements  were  not  made  by  one  Ao«i?  fi^fe  in  posse^^ 
sion,  as  the  law  provides.  The  entering  on  these  premise  -^^ 
under  the  circumstances,  by  defendant,  was  a  trespass,  air"  ^ 
the  improvements  made  were  to  dispossess  plaintiff  of  th"^ 
use  of  property  he  had  had  actual  possession  of  for  a  seri^  * 
of  years.  The  fence  was  constructed  as  an  obstructior  ■^^ 
not  as  an  improvement.  Trespassers  are  not  entitled  t:*" 
the  benefit  of  improvements.  42  Ga.,  403  ;  47  /A.,  ^4^  -M 
Neither  could  these  improvements  be  set  olT  against  mcsr^^  ' 
profits  except  when  the  value  of  the  premises  for  rei — ^ 
has  been  increased  by  the  improvements.  Code,  §346^^^ 
9  Ga.,  440;  39  /*.,  328. 

4.  When  plaintiffs  in  error  do  not  furnish  in  the  rccor — ^* 
the  entire  charge,  the  presumption  is  that  the  court  charge=:=-= 
correctly — 56  Ga.,  457;  and  where  no  exception  is  tak^^^ 
to  the  charge,  the  presumption 
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The  prescriptive  title  of  the  plaintiff  below  seems  to  be 
11  supported  by  the  evidence.  It  shows  that  his  intes- 
e  had,  by  himself  and  representative,  been  in  actual 
/erse,  peaceable  and  continuous  possession  under  writ- 
I  evidence  of  title  from  December,  1868,  till  April, 
k) — Code,  §§2678,  2680,  2683  ;  32  Ga.,  657, — and  his 
e  would  not  be  affected,  under  the  evidence  in  this  case, 
record  of  former  deed  from  the  same  feoffor  of  older 
:e.  9  Ga,,  499 ;  42  /J.,  292  ;  44  lb.,  274 ;  55  /5.,  212  ;  56 
,  538  ;  63  lb.,  325. 

Ilonsidering  the  law  and  facts,  we  see  no  good  reason  to 
turb  the  judgment  of  the  Court  refusing  a  new  trial. 
\^et  the  judgment  below  be  affirmed. 


Wiggins  vs.  Varner. 

t  act  of  1875  does  not  divest  the  ordinary  of  his  discretion  in  grant- 
ng  or  refusing  a  license  to  retail  liquor.  That  act  merely  imposes 
additional  requirements  upon  the  applicant,  leaving  in  the  ordinary 
;he  power  to  grant  or  refuse  a  license. 

license.  Ordinary.  Powers.  Before  Judge  CRISP, 
iley  Superior  Court.     September  Term,  1881. 

Reported  in  the  decision.  • 

HiNTON  &  Matthews,  for  plaintiff  in  error. 

3UERRY  &  Son,  for  defendant. 

AWFORD,  Justice. 

The  sole  question  to  be  decided  in  this  case  is,  whether 
t  ordinary  of  Schley  county  is  clothed  with  the  power 
^ant  or  refuse  an  application  for  license  to  retail  spirit- 
us  liquors,  when  the  applicant  complies  with  the  usual 
luirements  of  the  law  in  such  cases. 
(Jnder  the  law  as  it  existed  prior  to  the  Code,  it  was 
Id  that  the  inferior  courts  were  not  allowed  in  their  dis« 
Ktion  to  withhold  such  license  when  the  terms  of  the 


S84         SUPREME  COURT  OF  GEORGIA. 

UcBfId*  B».  Bryai  ./  a/.  

law  had  been  complied  with.     In  that  decision,    15  C*?. — 
413,  this  court  said  that  it  regretted  more  than  the  jydge^^^ 
were  able   to  express  that  the  discretion  was   wtthhclc^Ei. 
from  the  inferior  court  to  refuse  this  privilege  of  a  licens(=-J=. 
to  retail  spirituous  liquors. 

Upon  the  adoption  of  the  Code  a  few  years  thereafter^  " 
it  was  provided,  that  before  obtaining  license  to  retaiC 
spirituous  liquors,  application  should  be  made  to  th<s-~-" 
ordinary  of  the  county  in  which  persons  desired  to  retail—  - 
and  that  the  ordinary  should  have  the  power  to  grant  orr^E: 
refuse  the  said  application. 

But  it  is  said  that  the  act  of  1875  prescribing  the  mod^^s; 
of  granting  license  to  sell  intoxicating  liquors  in  thes""^ 
county  of  Schley,  has  changed  this  right  of  discretion,,— 
and  that  upon  the  written  consent  of  two-thirds  of  the  s= 
citizen  freeholders,  male  and  female,  and  the  compliances^ 
of  the  applicant  with  the  other  requirements  of  the  law, 
he  is  entitled  to  the  said  license.  The  construction  which — ^ 
we  place  upon  this  act  is,  that  it  is  only  an  additional  re- 
quirement put   upon  the  applicant,  and  was  in    nowise=^ 

intended  to  limit  the  power  of  the  ordinary  in  granting  or 

refusing  the  license. 

Taking  the  law,  then,  as  it  is  now  of  force  under  the — = 
Code  and  the  act  of  1875,  the  judge  below  did  not  err  in  — J 
refusing  the  mandatitus. 
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to  explain  such  confession,  where  it  is  uncertain  as  to  who  were 

embraced  therein. 

While  a  confession  of  judgment  by  the  attorney  of  record  for  the 

defendant  cannot  be  collaterally  attacked,  but  must  be  traversed 

and  proved  unauthorized,  yet  a  judgment  may  be  attacked  anywhere 

as  void  for  want  of  service  or  waiver  thereof. 

The  minutes  of  the  old  inferior  court  cannot  be  amended  by  the 

superior  court 

Judgments.  Service.  Attorney  and  Client.  Evidence, 
^aiver.  Nullities.  Before  Judge  Snead.  Washington 
iperior  Court.     March  Term,  i88i. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
ry  to  add  the  following  confession  of  judgment,  which 
»peared  upon  the  minutes  of  the  inferior  court : 

**  We  confess  judgment  to  the  plaintiff  in  the  sum  of  six  hundred 
d  thirty-seven  dollars  principal,  with  costs  of  suit,  reserving  the 
ht  of  appeal.  Langmade  &  Evans, 

Defendants*  Attorneys** 

m 

E.  S.  Langmade;  James  K.  Hines,  for  plaintiff  in 
ror. 

H.  D.  D.  Twiggs;  M.  Cumming,  for  defendants. 

.CKSON,  Chief  Justice. 

Certain  real  estate  was  levied  on  as  the  property  of 
illiam  Smith  by  virtue  of  a  Ji,  fa,  in  favor  of  the  plain- 
f  in  error,  against  certain  defendants  as  principal  and 
Id  Smith,  indorser.  The  jury  found  it  not  subject,  and 
the  refusal  of  the  court  to  grant  a  new  trial  on  the 
ounds  alleged  in  the  motion  therefor,  error  is  assigned 
re. 

I.  The  controlling  question  in  the  case  is  this :     Is  the 
jgment  on  which  the  fi.  fa.  was  issued  void  for  want  of 
rvice  on  Smith,  the  indorser,  under  the  facts  disclosed 
the  record  1 
There  is  no  return  of  service  on  the  papers  anywhere, 


S86         SUPREME  COURT  OF  GEORGIA. 


by  the  sheriff  or  anybody  else,  and  there  is  no  confession_^r^ 
of  service  by  the  indorser,  Smith,  or  anybody  for  him_  j 
The  sheriff  swore  that  he  did  serve,  personally,  the  oiherr^ 
two  defendants,  but  there  is  no  proof  at  all  that  the  in —  *" 
dorser  was  served.  There  is  some  evidence  that  Lang— -^ 
made  &  Evans,  attorneys  at  law,  were  empowered  gener— "■« 
ally  to  acknowledge  service  for  Smith,  but  not  in  this  par— ~»^ 
ticular  case  ;  and  it  does  not  appear  on  the  papers  that*-^ 
they  did  so  and  there  is  no  prool  aiittttde  that  they  did  sai:>* 
or  intended  to  do  so. 

It  does  appear  that  they  qonfessed  judgment  for  th^»  * 
defendants,  but  of  course  the  defendants  were  only  th^»  *" 
parties  who  were  served,  and  they  were  the  principals;^ -I 
and  not  Smith,  the  indorser.  Service  may  be  acknowl-I  ■* 
edged,  but  it  must  be  in  writing  and  signed  by  the  defend-*^ 
ant  or  some  one  authorized  by  him.  Code,  §3337.  Orr^  * 
these  papers  there  is  no  acknowledgement  in  writing,  norm  *^ 
any  signature  toanything  of  the  sort  by  the  defendant,  of»  * 
any  other  person  for  him,  with  or  without  authority  from*'^ 
him. 

Appearance  and  pleading   will   waive    service :    Code,  «  '- 
§3335  '•  ^n*!  ''y  analogy  a  confession    of  judgment  would  -^^ 
waive  it;  because  the  object  of  service  is  to  bring  the  defen.  — — 
da.it  into  court,  and  thus  give  him  opportunity  to  defend 
But  there  is  no  confession  on  this  record  by  this  defendant        - 
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eir  face,  and  this  he  could  have  bought  then  for  a  trifle, 
e  is  the  son-in-law  of  Smith.  The  verdict,  therefore, 
at  there  was  no  confession  of  judgment  for  Smith,  is 
stained  by  sufficient  evidence;  and  there  is  no  com- 
aint  that  the  issue  on  that  subject  was  not  fairly  sub- 
itted  in  the  charge  of  the  court.  If  no  illegal  testimony 
IS  admitted  on  this  issue,  the  case  is  thereby  concluded  ; 
cause  in  the  absence  of  service  on  Smith  and  confession 
judgment  by  him,  the  execution,  as  to  him,  is  a  nullity 
d  the  property  is  not  subject  to  it. 

2.  It  is  therefore  insisted  that  Evans  was  not  a  com- 
:tent  witness  to  testify  against  the  validity  of  the  con- 
ssion,  because  he  wrote  it  and  signed  the  firm  name 

it.  He  would  certainly  be  incompetent  to  invalidate 
from  reasons  of  great  public  policy,  because  he  com- 
itted  a  crime  as  a  lawyer  and  did  not  demean  himself 
>rightly  if  he  made  a  confession  of  judgment  without 
ithority.  59  Ga.^  327-8.  But  he  was  not  called  to  in- 
ilidate  the  confession,  but  only  to  explain  it,  to  testify  as 
.  whom  it  embraced  ;  and  he  is  competent  for  that  pur- 
>se.  And  the  minutes  of  the  court  show  that  his  ex- 
anation  is  the  truth. 

3.  It  is  further  objected  that  the  confession  cannot  be 
>llaterally  attacked  under  the  ruling  in  57  Ga.,  489 ;  but 
le  reply  is  that  it  is  not  attacked,  it  being  only  a  con- 
ssion  as  to  the  defendants  served,  for  those  served  only 
e  defendants.  The  court  had  no  jurisdiction  over  any 
:hers.  Moreover,  in  the  57th,  the  party  was  served,  and 
I  that  case  the  judgment  confessed  by  his  attorney  for 
im  could  not  be  collaterally  attacked,  but  must  be  assailed 
n  a  separate  issue  and  the  attorney  made  a  party  to  such 
sue.  But  any  judgment  of  any  sort  by  counsel  or  by 
3urt  may  be  attacked  anywhere  and  everywhere  if  it  be 
oid  for  want  of  service  and  of  jurisdiction,  which  depends 
n  service,  as  to  the  person.  Code,  §§3594,  3828  ;  24  Ga,, 
15;  40 16.,  302. 

4.  The  minutes  of  the  inferior  court,  of  course,  could 
V  67—38 
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not  be  amended  by  the  superior  court  on  the  trial  of  tlrf^    ""^ 
claim  case.     They  were  properly  admitted  as  evidence  a^^ 
they  stood. 

Without  regard,  therefore,  to  claimant's  title,  whethei  "^  ^_ 
fraudulent  or  sound,  as  the  jury  found  on  sufficient  lega.^^"^^^ 

evidence  that  there  was  no  confession   of  judgment  bj"^.*^ 

Smith  on   which  to   base   the  judgment  and   execution*  *=^   "^ 
against  him,  none  of  the  property  can  be  subjected  to  paj^  -^^ 
his  debts,  and  it  is  unnecessary  to  consider   claimant's  "*  ^'   ■* 
title.     On  the  issue  of  confession  of  judgment  or  no  con  *"^  *^-^ 
fession,  the  testimony  was  conflicting  to  some  extent,  but*"  ^^-* 
the  court  below  was  right  in  upholding  the  verdict  as,  ^^  -*^ 
when  taken  in  connection  with  the   record  and  all  thei^  *~ 
written  proofs,  it  is  supported  by  proof  as  cletir  and  con—  *""* 
trolling,  and  morally  certain,  as  could  be   expected  after«  "^^^   " 
such  lapse  of  time. 

Cited  for  plaintiff  in  error:  59  Ga.,  327  ;  64  lb.,  663  15  ' 

28  lb.,  494  ;  57  lb.,  489 ;  55   lb.,  677 ;  53  lb.,  491  ;  42  Ib..^  —  "^ 
168  ;  56  lb.,  174;  44/1^,,  620;  16  lb.,  io3  :  51  lb.,  491  ;  Code,^   r^^^' 
^§397'   412,    3340;    Freeman  on    Judg.,   12.S;    Weeks  on^     ^^ 
Att'ys  at  Law,  203  ;  42  N.  Y.,  26;  34  Mo.,    175  ;  2  Hill,  -—      ■ 
64 ;  3  Ed.  Chan.,  174 ;  9  Paige,  490  ;  30  Ca!.,  439. 

For  defendant :  24  Gn.,  415  ;  40  lb.,  302  ;  52  lb.,   585  i^-    ^^^ 
40  fb.,  56. 

Judgment  affirmed. 
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Cos  *t  ai,  vt.  Prater. 

^  If  a  levy  was  made  on  land  within  four  years  of  its  sale  by  the  defend- 
ant \nfi,fa.,  but  the  sale  did  not  take  place  until  after  the  expiration 
of  the  four  years,  the  proof  accounting  reasonably  for  the  delay, 
then  the  possession  can  only  be  counted  in  favor  of  the  purchaser 
op  to  date  of  levy.  Especially  so  where  the  purchaser  or  his  agent 
was  instrumental  in  causing  the  delay  in  selling. 
5.  A  request  unauthorized  by  the  evidence  should  not  be  given  in 
charge. 

^  To  make  possession  such  as  will  displace  the  lien  of  a  judgment, 
some  sort  of  notice  of  the  adverse  possession  should  appear,  or  at 
least  such  circumstances  as  to  put  the  plaintiff  mft.fa,  on  inquiry. 

^7.  Where  one  party  makes  a  witness  of  his  adversary,  relying  upon 
what  the  latter  had  sworn  at  a  former  trial  of  the  case,  and  is  en- 
trapped by  the  witness  changing  his  testimony,  such  witness  may 
he  impeached  by  him. 

^.  On  a  second  trial  of  a  case,  a  brief  of  evidence  agreed  upon  at  a 
former  trial  is  admissible  for  the  purpose  of  iihpeaching  a  witness, 
the  proper  foundation  therefore  being  first  laid. 

Judgments.  Liens.  Statute  of  Limitations.  Charge 
^)f  Court.  Witness.  Evidence.  Before  Judge  Fain. 
Whitfield  Superior  Court.     April  Term,  1881. 

Reported  in  the  decision. 

Johnson  &  McCamy,  for  plaintiffs  in  error. 

L  E.  Shumate,  for  defendant. 

Crawford,  Justice. 

This  vi^as  an  action  of  ejectment  brought  by  B.  F. 
l^rater  to  recover  of  Hiram  Cox  forty  acres  of  land  to 
>vhich  he  claimed  title.  Afterward  J.  P.  Cox,  the  son  of 
^he  defendant,  was  made  a  party.  Plaintiff's  right  was 
"^hat  of  a  purchaser  of  the  land  at  sheriff's  sale  as  the 
property  of  one  Vamell. 

The  defendants  rested  their  title  on  what  they  claimed 
^o  be  a  bona  fide  purchase  from  Varnell  with  four  year's 
possession.  This  was  met  by  the  plaintiff  replying  that 
binder  the  law  the  purchase  could  not  have  been  bonafide^ 
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because  thejS./a.  under  which  the  land  was  sold,  was  not 
only  against  Vanlell,  but  also  against  Hiram  Cox,  the  al- 
leged purchaser  of  this  land  for  his  son,  J.  P.  Cox,  and 
who  had  actual  noti^  of  the  fact  that  this  judgment  lien 
covered  the  land. 

'  I.  One  of  the  questions  made  by  the  record  in  this  case 
as,  whether  one  who  purchases  land,  with  notice  that  the* 
«ame  ia  subject  to  the  lien  of  a  judgment  at  the  time  of 
the  purchase.  Is  luch  a  dona  fide  purchaser  as  the  law  will 
protect  when  he  has  been  in  the  possession  thereof  for 
four  years. 

Whenthiscaae.wasup  before  us  at  the  February  term, 
1S80,  it  was  held  by  a  majorityof  the  court  that  he  was  not 
'SQch  a  purchaser  as  would  be  protected  under  section  3583 
of  the  Code ;- which  ruling  only  followecj  that  of  Phillips 
IV.  DMim,  56  Gtt.,  617,  and  in  both  of  which  cases  the 
present  Chief  Justice  dissented.  The  decision  of  this 
question,  however,  in  this  same  case,  we  hold  must  control 
it,  and  whatever  m^ht  be  done  with  the  principle  ruled 
when  reviewed  in  another  case,  the  question  is  stare  decisis 
as  to  this. 

2.  The  next  assignment  of  error  is,  that  there  was  no 
evidence  submitted  to  the  jury  which  authorized  the  fol- 
lowing charge:  "If  the  purcli.ise  was  made  with  the  In- 
tention of  covering  up,  and  protecting  the  land  from    the 
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pleaded  to  the  case  until  the  trial  term ;  indeed  the  tes- 
timony was  quite  sufficient  to  satisfy  the  jury  that  the  effort 
was  to  cover  up  this  land   from  the  debts  of  Hiram  Cox. 

3.  The  judge  charged  the  jury  as  follows  :  "Possession 
which  will  displace  the  lien  must  be  open  and  notorious, 
\n  good  faith  and  exclusive  ;  a  joint  possession  of  H.  and 
J.  P.  Cox  would  not  be  such  exclusive  possession  as  the 
law  requires  to  protect  the  defendant  in  this  case,  unless 
you  find  that  H.  Cox  was  holding  under  and  for  J.  P.  Cox, 
and  openly  so/*  This  is  also  alleged  as  error.  Under 
the  proof  in  the  case,  there  was  really  no  possession  ex- 
cept that  about  thirty  yards  of  this  land  had  been  used  in 
making  a  dam  to  the  mill  of  Hiram  Cox  on  an  adjoining 
lot,  and  that  it  was  so  used  because  much  of  the  dam  could 
be  built  with  brush.  If  any  possession  were  shown,  it  ap- 
peared to  be  in  Hiram  and  not  J.  P.  Cox,  and  Hiram  was 
one  of  the  defendants  in  the^.  /a.,  and  so  long  as  either  he 
or  Varnell  were  in  the  possession  of  this  land  it  was  subject 
to  levy  and  sale.  Of  course,  if  there  had  been  no  change 
of  possession  into  J.  P.  Cox,  one  of  his  elements  of  title 
was  wanting  to  discharge  this  lien.  And  if  Hiram  Cox 
held  the  land  for  his  son,  it  certainly  should  have  been 
openly  so.  The  evidence  shows  further  that  Varnell  had 
a  sort  of  fence  around  this  forty  acres,  and  had  the  posses- 
sion also  of  the  sixty  acres  of  land  which,  with  the  forty, 
made  the  one  hundred  that  were  sold,  and  of  which  he 
kept  possession  until  the  sale.  So  that  there  was  nothing 
really  done  by  either  of  the  Coxes  to  indicate  any  change 
of  possession  relative  to  J.  P.  Cox  or  any  tenant  of  his. 
Under  the  ruling  in  the  case  of  Taylor  vs.  Morgan,  6i  Ga,^ 
46,  there  was  no  error  in  this  change. 

4.  The  following  charge  is  assigned  as  an  errror:  **If  the 
levy  was  made  within  four  years  of  the  alleged  purchase, 
and  was  not  sold  for  a  year  or  more,  and  the  proof  ac- 
counts reasonably  for  the  delay,  then  possession  can 
only  be  counted  in  favor  of  the  defendants  up  to  the  date 
of  the  levy." 
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In  view  of  the  evidence  in  the  record  which  shows  that 
the  delay  was  at  the  instance  of  one  of  the  defendants,  Hi- 
ram Cox,  and  who  was  also  the  father  and  agent  of  J.  P. 
Cox,  and  the  party  managing  this  entire  transaction,  there 
was  no  error  in  this  charge,  and  especially  so  when  in  or- 
der  to  obtain  the  delay  he  asks  for  it,  and  pays  the  adver- 
tisi^ig  fee. 

5.  The  court  was  requested  to  charge  the  jury  that,  **If 
Varnell  went  out  of  possession,  and  either  or  both  of  the 
Coxes  went  in  and  built  a  dam«on  it,  either  singly  or 
together,  severally  or  jointly,  and  Prater  had  notice  of  the 
change,  this  would  make  such  notorious  possession  as  is 
required  by  the  law.  if  Prater  had  actual  notice  of  the 
change  of  possession,  he  cannot  deny  the  possession  of 
Cox.  The  fact  that  H.  Cox  was  a  defendant  in  thc/./tf« 
will  not  effect  the  case.  Prater  claims  under  Varnell's 
title,  and  the  question  is,  did  Varnell  go  out  and  others  go 
in,  and  did  Prater  have  notice  of  the  fact.  If  so,  then  the 
possession  is  sufficient  so  far  as  the  notoriety  of  the  ques- 
tion is  concerned." 

This  charge  was  unauthorized  by  the  evidence,  and  the 
refusal  to  give  it  was  in  conformity  to  the  uniform 
ruling  of  this  court.  There  were  two  other  general  objec- 
tions to  it.  First,  the  fact  that  Hi^am  Cox  was  the 
principal  defendant  in  the  fi,  fa,,  would  affect  the  case,  be- 
cause his  possession  of  the  land  rendered  it  prima  facia\\^ 
ble  to  the  execution.  Second,  the  question  was  not 
whether  Varnell  went  out  and  others  went  in,  but  did  J- 
P.  Cox  go  in. 

6.  There  were  two  other  requests  to  chaise  by  defend- 
ant's counsel,  to  the  effect  that  whether  J.  P.  Cox  went 
into  possession  by  himself  or  tenants,  that  was  such  po^ 
session  as  would  comply  with  section  3583  of  the  Code, 
and  that  this  would  be  so  without  regard  to  the  particulai^* 
person  who  was  tenant,  so  he  held  to  the  exclusion  of  allp^^' 
sons  not  recognizing  the  title  of  J.  P.  Cox.  These  i"^" 
quests  the  court  gave,  adding  that  some  sort  of  notice  01 
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the  adverse  possession  should  appear,  at  least  such  cir- 
cumstances should  appear  as  to  put  the  plaintiff  on  inqui- 
ry or  notice. 

The  additional  words  were  excepted  to  as  error.  The 
possession  under  purchase  from  defendant  in  judgment 
must  be  open  Rtid  notorious  {or  fouryears,  and  the  evidence 
must  be  sufficient  to  show  that  it  was  open  and  notorious 
for  that  time.     Taylor  vs.  Morgan^  6i  Ga,^  46. 

7.  Hiram  Cox  having  been  introduced  as  a  witness  by 
the  plaintiff,  and  having  sworn  that  he  did  not  negotiate 
for  this  land  for  his  son,  he  was  asked  if  he  did  not  so  tes- 
tify at  the  former  trial ;  the  testimony  appearing  in  the 
brief  of  evidence  taken  on  that  t«ial  being  read  to  him. 
Defendant's  counsel  objected  on  the  ground  that  plaintiff 
could  not  impeach  a  witness  whom  he  had  called.  The 
objection  was  overruled  and  the  defendant  excepted.  A 
party  is  not  permitted  to  impeach  a  witness  voluntarily 
called  by  him,  except  in  cases  where  he  has  been  entrap- 
ped by  him  by  previous  contradictory  statements.  Code, 
§3869. 

The  record  shows  that  the  testimony  of  this  witness  was 
an  utter  surprise  to  the  party  introducing  him,  by  reason 
of  his  previous  testimony  in  this  same  case  on  a  former 
trial.  It  had  been  agreed  upon  by  the  counsel  of  both 
parties,  approved  and  sanctioned  by  the  presiding  judge, 
and  incorporated  in  the  brief  of  the  oral  testimony  to  be 
used  on  the  motion  for  a  new  trial.  When  the  witness  swore 
directly  contrary  thereto,  of  course  it  was  unexpected,  and 
inexplicable  except  upon  the  theory  that  the  witness  hav- 
ing learned  where  the  case  was  lost  before,  determined  to 
protect  his  or  his  son's  interest  by  a  square  denial  of  what 
he  had  sworn  before.  Under  such  a  state  of  facts,  not  to 
have  allowed  the  party  introducing  him  to  have  impeached 
.him,  would  have  been  a  clear  case  of  judicial  injustice 
and  perversive  of  law.  The  foundation  was  laid  by  ques- 
tions put  upon  his  recorded  testimony  as  well  as  to  what 
he  swore  on  the  former  trial,  and  this  was  sufficient  to 
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justify  the  question  propounded  to  him  and  afterwards  to 
impeach  him.  A  party  is  not  to  be  sacrificed  by  his  wit- 
ness, nor  is  he  to  be  entrapped  by  a  designing  man  who 
may  thus  swear  in  the  interest  of  the  adverse  party.  If 
this  be  not  a  case  where  one  has  been  entrapped  by  a  wit- 
ness, not  by  previous  contradictory  statements  as  such 
ordinarily  made,  but  by  contradictory  sworn  statements, 
we  must  admit  that  the  rule  would  be  worthless,  and  ought 
to  be  abandoned.  In  any  case  where  a  witness  is  thus 
impeached,  then  nothing  that  he  says  is  sufficient  upon 
which  to  found  a  verdict,  but  where  the  witness  is  a  party, 
then  what  he  says  under  oath  in  favor  of  the  party  against 
whom  he  swears  may  be  used  as  admissions  upon  his  part 
to  justify  a  verdict. 

8.  Another  ground  of  error  alleged  is  the  allowing  the 
extracts  from  the  former  brief  of  evidence  to  be  read,  and 
for  which  the  foundation  was  laid  by  propounding  ques- 
tions to  the  witnesses,  H.  and  J.  P.  Cox,  therefrom  as  con- 
tained in  the  extracts.  There  can  be  no  doubt  but  that  the 
testimony  of  a  witness,  taken  down  by  a  magistrate  may  be 
used  to  show  contradictory  statements  made  by  him.  i 
Hawk's  Law  and  Equity  R.,  344;  2  Smede  &  Marshall, 
R.,  54;  7  Ga,^  471.  And  not  only  so,  but  a  brief  of  evi- 
dence agreed  upon  at  a  former  trial  is  admissible  for  the 
same  purpose  to  attack  the  testimony  of  witnesses  who 
swore  at  both  trials  where  the  foundation  is  laid.  61  Ga,', 
46.  Our  opinion,  therefore,  is  that  the  exceptions  taken 
are  insufficient  to  reverse  the  judgment,  and  that  the  same 
should  stand  affirmed. 

Judgment  affirmed. 
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1.  Where  the  whole  of  a  contract  is  in  writing,  and  is  not  ambiguous 
or  obscure,  parol  testimony  to  modify  change  or  explaii)  such  wri- 
ting is  not  admissible. 

2.  While  by  the  terms  of  a  written  contract  wheat  was  made  delivera- 
ble by  one  of  the  parties  only  to  the  order  of  the  other  indorsed  on 
the  elevator  receipt  given  for  it,  yet  with  the  consent  of  both  parties 
this  could  be  changed  by  subsequent  agreement,  and  the  wheat  de- 
livered without  such  indorsement. 

3.  It  is  the  province  of  the  court  to  construe  a  written  contract,  and 
tell  the  jury  its  legal  effect. 

(a.)  Authority  to  an  agent  to  do  a  thing  generally  includes  authority  to 
do  everything  usual  and  necessary  for  the  accomplishment  of  the 
main  object.  Hence  authority  to  sell  personalty  includes  authority 
to  deliver  it. 

{d.)  The  grant  of  authority  by  letters  and  telegrams  to  make  sales,  in 
the  usual  course  of  commerce,  will  be  construed  liberally  in  favor 
of  authority  of  the  agent. 

Evidence.  Principal  and  Agent.  Charge  of  Court. 
Contracts.  Before  Judge  Snead.  Richmond  Superior 
Court.     April  Term,  1881. 

The  plaintiff  stored  a  quantity  of  wheat  in  the  grain 
elevator  of  the  Georgia  Railroad,  and  took  a  receipt 
therefor,  "subject  only  to  the  order  hereon  of  Holman  & 
Woods  upon  the  surrender  of  this  receipt."  The  wheat 
was  delivered  to  Barnes  upon  his  surrender  of  the  receipt 
not  indorsed  by  the  plaintiffs.  Subsequently  demand 
was  made  of  the  defendant  by  the  plaintiffs  for  the  wheat, 
which  being  refused,  an  action  of  trover  was  brought. 

At  the  trial  it  was  proved  that  Barnes  had  been  instruc- 
ted by  the  plaintiffs  by  telegram  and  by  letter  to  sell  the 
wheat,  and  to  return  account  of  sales,  and  that  the  eleva- 
tor receipt  had  been  delivered  to  him  for  the  purpose  of 
making  a  sale.  The  jury  found  for  the  defendant.  Plain- 
tiffs moved  for  a  new  trial,  which  being  overruled,  they 
excepted.     For  the  other  facts  see  the  decision. 
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Foster  &  Lamar,  for  plaintiffs  in  error. 
Jos.  B.  Gumming,  for  defendant. 
Speer,  Justice. 

Plaintiffs  in  error  sued  the  defendant  for  the  value  of 
4bo  bushels  red  wheat  in  an  action  of  trover.  They  al- 
leged that  on  April  4th,  1880,  the  defendant  issued  to 
them  an  **  elevator  receipt,"  in  which  it  was  stipulated 
that  "the  wheat  was  subject  only  to  the  order  of  Hol- 
man &  Woods  hereon,  and  the  surrender  of  this  receipt." 
Demand  was  made  on  defendant  for  the  wheat  on  Sep- 
tember 23d,  1880,  and  on  refusal  suit  was  brought.  The 
jury,  under  the  evidence  and  charge  of  the  court,  found  a 
verdict  for  defendant.  Whereupon  plaintiffs  below  made 
a  motion  for  a  new  trial  on  various  grounds,  as  set  forth 
in  the  record,  which  was  overruled  by  the  court  and  plain- 
tiff excepted. 

1.  Certain  grounds  of  error  assigned,  are  the  exclusion 
from  the  jury  as  evidence  of  various  answers  made  by  plain- 
tiff, Henry  K.  Holman,  to  interrogatories  sued  out  in  said 
case.  In  the  answer  to  the  first  cross-interrogatory,  itap- 
pears  from  the  answer  of  this  witness,  that  "there  had  never 
been  any  oral  communication  whatever  between  plaintiffs 
and  Barnes ;  the  evidence  of  the  employment  and  agency 
of  Barnes  by  plaintiffs,  existed  only  in  letters,  postal 
cards  and  telegrams,  which  had  passed  between  the  par- 
ties, and  in  the  delivery  of  the  elevator  receipt  by  plaintiffs 
to  Barnes,  and  its  possession  by  him." 

The  evidence  excluded  by  the  court  below,  and  com- 
plained of  by  plaintiff,  "was  the  proof  by  parol  of  an/ 
agency  othef  than  that  derivable  from  the  letters,  postal 
cards  and  telegrams,  and  from  the  delivery  and  possession 
of  the  elevator  receipt;  "the  proof  by  //ir^/ "of  any 
agency  with  limitations  not  contained  in  or  inferable  from 
the  correspondence  ;**    by  parol  proof  of  the  meaning 
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vrhich  plaintiffs  attributed  to  the  correspondence,  such 
correspondence  not  being  itself  ambiguous,  and  such 
meaning  or  understanding  not  having  been  communicated 
to  defendant  or  to  Barnes. 

It'  appearing  from  a  careful  examination  of  the  an- 
swers to  the  interrogatories,  that  thej  fall  within  one  or 
the  other  of  'the  above  and  foregoing  restrictions,  we  find 
no  error  in  their  exclusion  by  the  court.  It  appears  that 
there  never  was  any  oral  communication  or  personal  in- 
terview between  plaintiffs  and  Barnes,  and  that  all  com- 
munication that  passed  between  them  was  by  letter  or 
telegraph,  and  that  was  tn  writing.  We  cannot  see  how 
any  proof  by  parol  either  to  modify,  change  or  explain 
those  written  communications  from  one  of  the  parties 
alone  was  competent  under  the  facts  of  this  case.  We 
think  therefore  the  rulings  excluding  such  evidence  were 
right,  under  well  established  principles,  as  embodied  in 
section  2757  of  the  Code. 

It  certainly  was  not  competent  for  this  plaintiff  to  say 
more,  as  to  the  relation  that  Barnes  bore  to  their  firm,  of 
his  agency,  its  scope  or  limit,  than  was  contained  in  the 
writings  and  telegrams  that  passed  between  the  parties. 
This  agency  was  created  by  these  writings  and  telegrams, 
and  to  these  we  must  look  alone  for  the  scope  and  extent 
of  Barnes*  authority  to  dispose  of  this  wheat.  And  as 
this  evidence  was  before  the  jury  under  the  instruction  of 
the  court,  we  do  not  think,  under  the  facts,  that  parol 
evidence  was  admissible,  either  to  vary,  limit,  or  extend 
the  meaning  of  the  written  evidence  in  the  form  in  which 
it  was  offered. 

2.  It  is  insisted  by  the  plaintiff  in  error,  that  by  the 
written  receipt  of  the  defendant  the  wheat  was  subject 
only  to  the  order  of  Holman  &  Woods,  indorsed  thereon, 
and  the  surrender  of  the  receipt;  and  a  delivery  by 
defendant  without  that  indorsement  was  a  violation  of  the 
express  letter  of  the  contract ;  and  therefore  defendant 
was  liable. 
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While  it  is  true,  this  would  be  the  rule,  as  applicable  tc^^^^^ 
this  written  contract  between  the  parties  without   more-j,  — 
yet  it  was  competent  for  the  plaintiffs,  with  consent  of 
defendant,  to  order  the  delivery  of  the  wheat  to  Barnes- 

for  sale,  if  they  chose  to  do  so,  without  indorsing  their 

names  upon  the  receipt,  and  equally  competent  for  the- 
defendant  to  acquiesce  in  such  change  of  tlic  written  con — 
tract ;  and  if  the  wheat  was  delivered  by  the  defendants 
by  the  authority  of  the  plaintiffs  cither  expressly  or  im — 
pliedly  by  the  authority  of  letters  and  telegrams  sent  by — 
plaintiffs  to  Barnes,  this  would  discharge  defendant  from 
all  liability  as  fully  and  effectually  as  the  indorsement  and 
surrender  of  the  written  receipt. 

3.  After   carefully   looking  through    the  evidence,    a&- 
appears  from  the  letters  and  telegrams  between  the  plain — 
tiffs  and  Barnes,  it  may  be  reasonably  inferred   from  the- 
sending  of  the  bill  of  lading  to  Barnes,  also  sending  th&- 
receipt  of  the  elevator,  with  instructions  (or  him  to  sclL 
the  wheat  and  report  to  them  "account  of  sales,"  that  it:^ 
was  the  purpose  and  intention  of  the  plaintiffs  that  Barnes- 
should  take  the  control  and  disposition  of  the  wheat  in 
possession  of  the  defendant. 

Under  this  view  of  the  case,  and  under  the  authority 
which  the  court  had  to  give  a  legal  construction  of  thi» 
contract  of  agency  between.the  parties,  we  hold,  that  there 
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large  of  the  court  as  above  complained  of.  Nor  is  it 
moxious  to  the  objection  as  urged  that  it  is  giving  an 
cpression  of  opinion  as  to  what  had  or  had  not  been 
oved,  but  was  only  instructing  the  jury  as  to  the  legal 
Feet  of  certain  written  evidence  before  them,  as  to  the 
:tent  of  Barnes'  authority. 

We  may  very  readily  conclude  from  the  correspondence 
rtween  tjie  parties,  plaintiffs  and  Barnes,  that  it  was 
eir  purpose  and  intent  to  clothe  him  with  the  author. 
Y  to  sell  this  wheat.  They  by  letter  so  direct  and  order, 
id  as  the  authority  to  sell  necessarily  includes  the  author- 
y  to  deliver  (**for  delivery  is  essential  to  the  perfection 
a  sale,"  Code,  §2644)  we  cannot  otherwise  reasonably  ac- 
>unt  for  the  conduct  of  the  plaintiffs  in  forwarding  bill  of 
ding  to  Barnes,  and  subsequently  the  elevator  receipt, 
iless  it  was  for  him  to  carry  into  effect  their  instructions 
selJ,  and  report  account  of  sale.  We  think,  therefore,  the 
urt  was  right  when  it  charged  in  effect,  **that  delivery 
IS  essential  to  the  completion  of  the  sale,  and  that  au- 
ority  to  sell  included  authority  to  deliver."  Benj.  on  Sales, 
1 ,  674, 677.  It  is  a  sound  rule  of  law,  that  authority  to  do 
:hing  generally  carries  with  it  authority  to  do  everything 
icessary  for  the  accomplishment  of  the  main  object ;  and 
Barnes  was  constituted  an  agent  to  sell,  he  was  an  agent 
deliver,  and  if  he  could  not  deliver  without  surrender, 
g  the  elevator  receipt  under  his  instructions,  he  had 
ithority  to  surrender  it.  Story  on  Agency,  57, 60,  82,  85 
;,  94.  It  is  also  a  rule  that  when  such  an  agency  is 
eated  by  letters,  ihe  correspondence  would,  in  the  inter- 
t  of  trade  and  commercial  confidence,  be  liberally  con- 
rued  in  favor  of  the  grant  of  authority.  Story  on 
gency,  92. 

As  the  plaintiffs*  evidence  in  the  case  was  all  that  was 
ibmitted,  on  a  careful  consideration  thereof,  and  the  rules 
:  law  given  in  charge  and  applicable  thereto,  we  see  no 
rror  in  the  judgment  of  the  court  overruling  the  motion 
)r  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


6oo         SUPREME  COURT  OF  GEORGIA. 

VigAl,  executrix,  et  al,  vs,  Castleberry,  ordioarx,  for  use. 


ViGAL,  executrix,  et  al.  vs.  Castleberry,  ordinary, 

for  use. 

1.  Where  a  trustee  gave  bond  for  the  faithful  performance  of  his  duty 
as  such,  and  subsequently  received  property  of  the  estate  which  be 
never  turned  over  thereto,  but  charged  himself  with  a  certain 
amount  of  money  in  his  returns  in  lieu  thereof,  and  died,  and  bis 
executors  refused  to  pay  over  any  thing  to  his  auccessor,  suit  cmrld 
be  maintained  on  the  boad.  It  is  immaterial  that  the  property  ac- 
tually received  was  land  to  which  the  trustee  took  title  in  his  own 
name. 

2.  A  charge  should  not  be  given  in  a  civil  case  making  the  jury  the 
judges  of  the  law  and  the  facts. 

3.  A  charge  allowing  an  improper  rate  of  interest,  which  was  correc- 
ted by  writing  of!  the  excess,  did  not  necessitate  a  new  trial. 

4.  A  non-suit  was  properly  refused  in  this  case. 

Trusts.  Practice  in  Superior  Court.  Practice  in  Su- 
preme Court.  Before  Judge  WiLLlS.  Chattahoochee 
Superior  Court.     March  Term,  1881. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  that  after  a  verdict  for  the  plaintiff,  the  de- 
fendants (executors  of  the  deceased  trustee)  moved  for  a 
new  trial  on  the  following  grounds : 

(l.)  Because  the  court  refused  to  charge  as  requested 
in  writing,  **.  that  if  the  jury  believed  from  the  evidence 
that  Vigal  received  land  and  not  money;  and  that  said 
land  is  now  in  the  possession  of  the  executors  of  Vigal, 
then  the  jury  cannot  find  for  the  plaintiff  in  this  case  as 
set  forth  in  plaintiff's  declaration." 

(2.)  Because  the  court  refused  on  request  to  charge, 
"  that  if  the  jury  believed  from  the  evidence  that  Vigal 
during  his  lifetime  did  not  break  or  violate  his  bond,  then 
they  must  find  for  defendant." 

(3.)  Because  the  court  charged  that  if  in  his  lifetime 
Vigal  charged  himself  in  his  returns  with  ten  per  cent 
interest,  that  would  be  evidence  that  he  made  ten  per 
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cent,  and  the  jur>'  might  find  the  principal  with  ten  per 
cent  interest  to  the  present  time. 

(4.)  Because  the  verdict  is  contrary  to  law  and  evidence. 

(5.)  Because  the  court  refused  a  non-suit  on  the  close 
of  plaintiffs  testimony.  (The  facts  shown  are  stated  suf- 
ficiently in  the  decision.) 

The  court  refused  the  new  trial  upon  plaintiffs  waiting 
off  the  interest  above  seven  per  cent  since  the  trustee's 
last  return,  which  was  done.     Defendants  excepted. 

B.  A.  Thornton;  T.  A.  Grimes,  for  plaintiffs  in 
error. 

Jos.  F.  Pou,  for  defendant. 
Jackson,  Chief  Justice. 

This  suit  was  brought  by  the  trustee  of  Hattie  R. 
Hastings  against  the  executors  of  the  former  trustee  for 
the  recovery  of  money  in  the  hands  of  the  deceased  trus- 
tee which  belonged  to  the  cestui  que  trusty  and  which  the 
former  trustee  received  and  did  not  pay  over,  and  which 
his  executors  have  on  hand  and  refuse  to  account  for. 
The  action  is  brought  on  a  bond  by  the  ordinary  for  the 
use  of  the  present  trustee  against  the  executors  of  the 
deceased  trustee  and  his  sureties.  On  demurrer  ♦the 
cause  was  dismissed  as  to  the  sureties,  and  proceeding 
against  the  executors  alone,  a  verdict  was  rendered  against 
them,  and  judgment  rendered  thereon.  A  motion  was 
made  for  a  new  trial,  and  overruled,  and  the  judgment 
thus  overruling  this  motion  is  assigned  for  error. 

I,  2.  The  condition  of  the  bond  is  to  administer  the  trust 
property  according  to  a  will  in  evidence,  which  gave  it  to 
the  trustee  for  the  use  of  Hattie  R.  Hastings,  and  it  ap- 
pears in  testimony  that  it  was  turned  into  land  by  the 
defendants  or  their  testator,  and  the  deed  taken  in  his 
name.  The  returns  of  the  deceased  trustee  showed  the  sum 
he  received,  and  it  is  wholly  immaterial  whether  he  received 
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it  in  properly  or  in  money.     He  charged  himself  with  it* 
value  and  returned   it  as   money.     Thus  tlic   bond   was  —r- 

broken  by  the  failure  to  account  for  it,  and  the   recovery'    — '~-—. 
should  have  been  had,  and  the  verdict   and  judgment  ii  i 
right. 

From  this  view  of  the  case  it  will  be  seen  that  fh, — =-^  ,^ 
refusal  to  charge  that  if  the  former  trustee  receivedJE:;>  =- 
land,  there  could  be  no  recovery,  is  not  erroneous ;  andff:i>  jt*" 
the  other  refusal  in  regard  to  the  bond  not  being  broken.  «t  - 
couched  in  such  broad  terms  as  to  make  the  jury  judgc^?^  ^^_»  - 
of  law  and  faf:t  as  to  what  would  break  it,  is  not  error,  theu  -b^  J 
presumption  being  thatthecourt  told  the  jury  what  facts.  ===  ^* 
if  proved  and  believed,  would  in  law  be  sufficient  to  au-  ■_*■-«= 
thorize  them  to  find  that  it  was  broken,  and  the  evidence*  :i^* 
being  abundant  that  it  had  been  broken. 

3-     The   charge  in  regard  to  ten  per  cent  interest  wa&i  -*^^^ 
cured  by  the  order  to  write  that  off  over  seven   per  cent,  ^^    *^ 
and  the  compliance  of  the  plaintilT  with  that  direction  o3    *=^^ 
the  superior  court. 

4.     Of    course  the   non-suit  ought  not  to   have   been*""*^  "^ 
granted  in  the  light  of  what  has  been  written  above. 

Judgment  affirmed. 


Perry  vs.  Watts. 

.  A  declaration  which  set  out  a  promise  by  defendant  to  put  plaintiff  "' 
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Perry  sued  Watts,  alleging  that  he  had  made  a  contract 
o  rent  of  the  latter  certain  land  and  to  have  the  use  of 
rertain  property  in  connection  therewith  for  farming  pur- 
)oses ;  that  possession  was  to  be  delivered  to  him  "on  or 
>efore  the  twenty-fifth  day  of  December,  1877;'*  that  on 
December  17th,  he  demanded  possession,  and  defendant 
entirely  refused  to  comply  with  his  contract;  that  plain- 
iff  was  damaged,  etc. 

Defendant  demurred  to  this  declaration.  During  the 
irgument  plaintiff's  counsel  stated  that  if  the  declaration 
was  held  insufficient  they  would  amend  it.  After  they 
closed  their  argument,  the  court  asked  if  there  was  any- 
thing more,  they  said  no;  the  court  sustained  the  de- 
murrer, and  dismissed  the  case ;  plaintiff  excepted. 

W.  C.  WORRILL,  for  plaintiff  in  error. 

Kennon  &  Hood,  for  defendant. 

Jackson,  Chief  Justice. 

1.  This  declaration  sets  out  that  the  defendant  "on  or 
before"  the  twenty-fifth  day  of  December  agreed  to  put 
the  plaintiff  in  possession  of  a  certain  farm,  with  stock, 
implements,  etc.,  etc.,  and  that  on  the  preceding  17th  day 
of  the  same  month  a  demand  for  possession  was  made  and 
declined,  and  thereby  plaintiff  was  greatly  damaged. 
The  plaintiff  made  his  demand  too  soon,  and  there  is  no 
error  in  sustaining  the  demurrer  and  dismissing  the  action. 

2.  There  was  no  error  in  declining  to  allow  the  amend- 
ments v'hich  were  not  written  out  and  offered,  but  the  bill 
of  exceptions  alleges  that  plaintiff  was  about  to  offer  them, 
but  did  not  in  fact  do  so.  The  court  must  know  what  the 
amendments  are  before  it  can  commit  error  in  not  allow- 
ing them,  and  it  does  not  appear  that  the  court  knew  what 
the  amendments  were.  Besides,  the  judge  certifies  that 
he  distinctly  asked  counsel  if  there  was  any  thing  more, 
and  being  answered  that  there  was  not,  made  the  ruling, 
and  granted  the  judgment  of  dismissal. 

Judgment  aflirmed. 
▼  67— J9 


6o4         SUPREME  COURT  OF  GEORGIA. 

Turner  vs.  JorcUn,  administrator. 

Turner  vs.  Jordan,  administrator. 

1.  Where  an  attorney,  who  had  represented  a  defendant  in  his  lifetime, 
agreed  for  the  administrator  of  the  defendant  to  be  made  a  party 
before  the  expiration  of  the  first  year  of  administration,  on  a  motion 
by  the  administrator  to  set  aside  the  judgment  rendered  in  such 
suit,  he  was  not  disqualified  from  testifying  by  reason  of  the  death 
of  the  attorney. 

2.  A  judgment  against  an  administrator,  who  was  made  a  party  by 
consent  of  counsel  who  did  not  represent  him  (though  he  had  rep- 
resented the  intestate),  and  without  his  knowledge,  before  the  ei- 
piration  of  the  first  year  of  his  administration,  could  be  set  aside 
in  a  court  of  law  with  proper  pleadings  and  with  all  parties  in  in- 
terest as  parties  to  the  motion,  the  motion  being  made  at  the  iirst 
term  after  notice  to  the  administrator. 

3.  Such  facts  appearing,  the  judgment  was  properly  set  aside. 

Witness.  Judgnnents.  Administrators  and  Executors. 
Attorney  and  Client.  Before  Judge  HoOD.  Terrell  Su- 
perior  Court.     May  Tejm,  1881. 

A  suit  was  pending  in  Terrell  superior  court  in  favor 
of  Turner  vs.  Reviere.  The  defendant  died,  and  Jordan 
became  his  administrator.  Parks  and  Wooten  had  been 
the  attorneys  of  the  intestate,  the  former  having  more 
particularly  the  charge  of  the  case.  During  the  first  year 
of  the  administration  the  administrator  was  made  a  party. 
Parks  consenting  thereto,  and  the  case  was  continued. 
At  a  subsequent  term  it  was  tried,  and  a  verdict  and  judg- 
ment rendered  for  the  plaintifT.  At  the  next  term  the 
administrator  made  a  motion  to  set  aside  the  judgment. 
He  alleged  that  Parks  had  never  been  employed  by  hitn 
nor  authorized  to  represent  him  ;  that  he  had  administered 
the  assets  in  his  hands,  and  had  no  notice  whatever  of  the 
suit  or  judgment  against  him  until  after  the  adjournment 
of  the  term  at  which  such  judgment  was  rendered;  and 
that  he  had  a  good  defense  thereto.  He  testified  sub- 
stantially to  the  same  facts.  There  was  some  other  tes- 
timony not  material  here.  Plaintiff  objected  to  him  as  a 
witness,  on  tVie  gtoutvd  that  Parks  had  died.    The  court 
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sustained  the  motion,  and  set  aside  the  judgment.  Plaintiff 
excepted. 

GUERRY  &  Son,  for  plaintiff  in  error. 
Hawkins  &  Hawkins;  J.  G.  Parks,  for  defendant. 
Jackson,  Chief  Justice. 

This  was  a  motion  to  set  Aside  a  judgment  on  the 
ground  that  the  administrator  was  made  a  party  in  less 
than  twelve  months  after  the  death  of  intestate  without 
his  consent,  or  the  consent  of  any  counsel  employed  by 
him,  and  without  his  knowledge. 

The  entire  case,  law  and  fact,  was  submitted  to  the  courts 
and  the  judgment  was  set  aside.  Whereupon  the  plaintiff 
excepted,  and  assigns  for  error  here  three  points. 

1.  The  first  is  that  the  administrator  was  incompetent 
to  testify.  Parks,  the  counsel,  or  one  of  counsel  employed 
by  the  intestate,  being  dead.  Parks  was  not  a  party  in 
any  sense,  neither  to  the  contract  or  cause  of  action,  nor 
was  there  any  conflict  of  pecuniary  interest  to  him  be- 
tween him  and  the  administrator.  The  judgment  in  this 
case  could  not  be  used  in  any  other  suit  for  or  against 
him,  and  the  administrator  is  competent  to  testify  in  re- 
spect to  his  employment  or  non-employment  by  him. 
Whatever  interest  the  administrator  had  goes  to  his  credit 
and  not  to  his  competency. 

2.  Secondly,  it  is  alleged  that  the  motion  to  set  aside 
the  judgment  cannot  be  entertained  in  this  case,  for  the 
reason  that  the  defect  does  not  appear  on  the  face  of  the 
judgment  or  record.  The  motion  was  made  as  soon  as 
the  administrator  heard  of  the  judgment  at  the  next  term 
thereafter,  and  is  in  time.  The  pleadings  are  full,  the 
grrounds  distinctly  alleged,  and  all  parties  in  interest  are 
made  parties  to  the  motion.  This  takes  this  case  without 
the  ruling  in  60  Ga,,  353.  That  was  a  proceeding  between 
two  judgment  creditors  contending  for  the  funds  in  court 
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of  the  defendant  in  execution.  One  judgment  creditor 
attacked  the  judgment  of  another,  and  the  defendant  in. 
the  judgment  was  not  made  a  party. 

3.  Thirdly,  it  Is  assigned  for  error  that  the  judgment  is 
wrong.  The  testimony  is  clear  that  the  counsel  employed 
hy  the  decedent  gave  the  consent,  but  that  none  of  them 
were  employed  by  the  administrator.  The  administrator 
has  Important  rights  of  his  own  at  stake  in  addition  to 
tlUise  of  the  estate,  and  it  is  easy  to  see  how  those  rights 
mif^t  be  put  in  jeopardy  by  failure  to  file  pleas  which 
m^t  protect  him  from  personal  liability.  He  had  twelve 
months  given  him  by  law  before  he  could  be  made  a  party, 
and  yet  is  made  one  before  that  time  expired  by  persons 
whoUy  unautiiorteed  to  consent  for  him.  In  Dobbins  vs. 
Duprwt,  39  Ga.,  394,  this  court  set  aside  a  judgment  con- 
fessed by  the  attorney  of  defendant,  as  the  record  showed, 
upM  iUiunde  proof  that  the  attorney  was  not  retained  by 
the  defcadBOt.    That  case  covers  and  controls  this. 

Judgmeat  affirmed. 


HpltB  vs.  Rutherford,  executor. 

i*~A  sun  broaglit  by  one  a5  heir  at  law  may  be  amended  so  as  to  be- 
come a  suit  by  him  as  executor. 
a.)  Thai  there  are  other  heirs  makes  no  difference  ;  the  eYccutor  rep- 
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4.  That  a  vendor  who  has  given  bond  for  titles  has  sued  and  recov 
ered  a  judgment  for  the  balance  of  the  purchase  money,  will  no 
bar  a  subsequent  suit  in  ejectment  for  the  land.  He  is  not  com 
pelled  to  file  a  deed  and  levy  on  the  land. 

5.  Is  one  whose  vendor  has  only  a  bond  for  titles  to  land,  and  wh< 
makes  no  effort  whatever  to  discover  the  nature  of  his  title,  entitlei 
to  equitable  protection  as  a  bona  fide  purchaser  ?    Quaere, 

Ejectment.  Amendment.  Administrators  and  Exec 
utors.  Prescription.  Actions.  Vendor  and  Purchasers 
Title.  Before  Judge  Fleming.  Dougherty  Superio 
Court.    April  Term,  1881. 

Samuel  Rutherford  made  his  bond  for  titles,  withou 
any  date,  to  Eubanks  Tompkins,  conditioned  in  the  sun 
of  nine  thousand  dollars  to  make  him  titles  to  lots  o 
land  numbers  174, 187  and  214,  in  second  district  of  Dough 
erty  county,  Georgia,  when  he  should  pay  his  two  note 
for  $4,500.00  each,  one  due  the  25th  of  December,  i86c 
and  the  other  on  the  25th  of  December,  1861.  Tomp 
kins  went  into  possession  of  the  land  in  1859,  andsoo; 
afterwards  sold  it  to  Jones,  who  took  possession  of  it  i 
January,  i860,  under  a  deed,  and  remained  in  possessio 
until  January,  1864,  when  he  deeded  the  land  back  t 
Tompkins,  and  Tompkins  sold  it  to  R.  K.  Hines,  an« 
Hines  took  possession  of  it  directly  from  Jones.  Tomp 
kins  never  was  in  actual  possession  since  1859,  though  h 
held  the  title  from  Jones  for  a  short  time,  the  latter  n 
taining  possession. 

Samuel  Rutherford  made  his  will  on  the  7th  of  Marcl 
1866,  appointing  Williams  Rutherford,  his  son,  his  execi 
tor.  He  gave  special  bequests  to  his  three  children,  Wi 
liams,  Eliza  and  Mary,  of  negroes,  etc.,  all  being  persor 
alty,  and  of  the  residue  of  his  estate  he  gave  two-third 
to  Williams  and  one-third  to  Mary.  Samuel  Rutherfor 
afterwards  died. 

On  the  twenty-first  day  of  September,  1866,  William 
Rutherford,  as  executor  of  Samuel  Rutherford,  deceasec 
brought  his  action  of  complaint  against  Tompkins  upo 


SUPREME  COURT  OF  GEORGIA. 


the  last  of  the  notes  due,  under  the  bond  for  titles,  to-wii~ 
One  note  for  $4,500.00,  due  December  25th,  1861,  and  k 
December,  1868,  obtained  a  judgment  thereon. 

In  1869.  a  declaration  in  ejectment,  with  one  demi^^ 
in  favor  of  Williams  Rutherford,  heir  at  law,  was  file:^^ 
against  Richard  K.  Hines  for  the  three  lots  of  land  me^  - 
tioned  in  the  bond  for  titles  from  Samuel  Rutherford  t — ■ 
Eubaiiks  Tompkins  By  amendment,  in  1S79,  ^^^^  ^"-  -^ 
was  so  altered  as  to  be  a  suit  by  Rutherford  as  cxccuto:  ■«= 
This  action  was  tried  the  second  time  at  the  April  tern— «~ 
18S1.  The  plaintiff  opened  his  case,  and  introduced  th-^^- 
certified  copy  of  the  will  of  Samuel  Rutherford,  letters 
testamentary  to  him  as  executor,  bond  for  titles  of  San"^^ 
uel  Rutherford  to  Eubanks  Tompkins,  and  deed  from  sai  i 
Tompkins  to  R.  K.  Hines  for  the  three  lots  mentione-  ^^s 
in  the  bond  (made  under  power  of  attorney  from  Tomp:»' 
kins  to  D,  A.  Vason),  dated  twenty-third  day  of  January:  " 
1864 ;  also  the  declaration  and  judgment  and  fi.  fa.  i.— — = 
Tompkins. 

Defendant's  counsel  moved  to  rule  out  the  amendmci — ^ 
to  plaintiff's  declaration,  it  being  originally  on  the  demi^=^  ' 
of  Williams  Rutherford,  heir  at  law,  and  the  amendmer^*^ 
being  "  Williams  Rutherford  as  executor."  Defendant  '^^ 
counsel  proposing  to  show  that  he  was  not  the  sole  he 
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thereon,  and  having  failed  to  file  a  deed  to  the  land  and 
levy  on  and  sell  the  same  without  any  reason  therefor,  he 
liad  elected  his  remedy,  and  could  not  afterwards  bring 
ejectment.  The  motion  for  non-suit  was  overruled,  and 
defendant  excepted. 

In  addition  to  the  plea  of  the  general  issue,  the  statute 
of  limitations,  and  title  by  prescription,  defendant  filed 
a  number  of  amended  pleas,  which  he  read  upon  the  clos- 
ing of  plaintiff's  case.  Taken  all  together,  they  set  up 
substantially  the  following  defenses : 

(i  )  That  by  suing  on  the  purchase  money  note  the 
executor  elected  to  ratify  the  sale,  and  was  estopped  from 
bringing  ejectment. 

(2.)  That  if  the  executor  could  recover  the  land,  defend- 
ant in  equity  should  be  allowed  the  amount  he  had  already 
paid  thereon. 

(3.)  That  the  original  declaration  was  in  the  name  of 
Rutherford  as  heir  at  law  (there  being  other  heirs  also) ; 
that  if  defendant's  prescriptive  title  had  not  ripened  be- 
fore the  beginning  of  this  suit,  it  had  done  so  before  it 
was  changed  by  amendment  to  a  suit  by  the  executor. 

(4)  That  at  the  time  judgment  was  rendered  on  the 
note  of  Thompson  he  was  solvent,  and  so  remained  for 
some  time  thereafter,  but  subsequently  became  insolvent ; 
that  by  the  laches  of  plaintiff  in  failing  to  pursue  his 
rights  the  debt  was  lost  and  defendant  damaged  ;  where- 
fore he  claimed  that  plaintiff  was  estopped  from  bringing 
this  action. 

(5.)  The  eighth  plea  contained  both  a  claim  of  prescrip- 
tive title  at  the  time  of  the  commencement  of  the  suit, 
and  also  a  substantial  repetition  of  the  third  plea  above. 

(6.)  That  after  judgment  on  the  purchase  money  note 
the  land  was  simply  a  security,  and  title  was  not  in  the 
plaintiff  so  as  to  warrant  an  action  of  ejectment. 

(7.)  That  defendant  was  a  dona  ^de  purchaser  for  value, 
and  as  such  entitled  to  protection,  plaintiff  having  failed 
to  proceed  for  more  than  four  years  after  judgment  on 
the  note. 
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(8.)  That  plaintiff  had  abandoned  all  claim  of  title  to 
the  land  by  failing  to  pay  taxes  thereon  since  1864. 

(9.)  That  defendant  had  paid  a  considerable  amount  for 
taxes,  which  he  claimed  the  right  to  recoup  before  the 
land  or  mesne  profits  could  be  recovered. 

All  of  these  amended  pleas  were  stricken  except  the 
general  claim  of  a  prescription  stated  in  number  five  above. 

The  other  facts  are  sufficiently  stated  in  the  decision. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute 
with  $750.00  mesne  profits.  Whereupon  defendant  ex- 
cepted. 

G.  J.  Wright;  D.  A.  Vason;  Warren  &  Hobbs; 
R.  F.  Lyon,  for  plaintiff  in  error. 

W.  E.  Smith;  John  Rutherford;  J.  C  Ruther- 
ford, for  defendant. 

Jackson,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  to  recover  a  tract 
of  land  in  the  county  of  Dougherty.  The  jury  found  for 
the  plaintiff  the  premises  in  dispute»and  the  defendant  ex- 
cepted to  various  rulings  of  the  court  pending  the  trial, 
and  assigns  for  error  said  rulings. 

This  cause  was  here  before  and  is  reported  in  63  Ga.^ 
244.  The  points  then  ruled,  unless  so  changed  by  new 
proof  on  the  trial  now  to  be  reviewed  as  to  make  those 
principles  inapplicable,  are  rrs  adfudicata  ;  and  it  will  sim- 
plify matters  to  dispose  of  them  first. 

I.  It  was  then  ruled 'that  though  the  suit  was  brought 
by  Williams  Rutherford  as  heir  at  law,  it  could  be  amended 
so  as  proceed  in  his  name  as  executor  of  the  will  of  the  de- 
cedent. It  is  in  proof  now,  or  proof  was  offered  to  show, 
that  there  are  two  other  heirs  at  law  of  decedent,  where- 
as on  the  former  trial  no  heir  was  known  to  the  court  ex- 
cept the  plaintiff's  lessor,  Rutherford,  who  was  allowed  to 
amend  by  dropping  heir  at  law  and  inserting  executor. 
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Counsel  for  defendant,  now  plaintiff  in  error,  insists  that 
the  proof  of  two  other  heirs  being  in  life  so  changes  the 
status  that  the  amendment  then  allowed  is  illegal ;  he 
moved  to  strike  it,  and  on  the  court's  refusal,  assigns  er- 
ror. We  cannot  see  what  difference  that  makes  as  to  the 
principle  then  ruled.  The  principle  then  ruled  was  that  a 
party  in  any  case  in  ejectment,  as  in  any  other,  could 
change  an  individual  suit  by  amendment  to  a  suit  in  his 
representative  character,  and  that  the  words  "as  heir  at 
law  "  were  merely  descriptive  and  amounted  to  nothing. 
The  suit  in  the  bare  name  of  Rutherford  was  precisely  the 
same  as  the  suit  in  his  name  with  the  added  words  as  heir 
at  law.  His  title  as  an  individual  and  as  heir  at  law  would 
be  identical — that  is  title  by  descent — whether  he  had  put 
in  the  words  **  as  heir  at  law  "  or  not,  he  could  show  that 
he  was,  and  derived  his  right  by  descent ;  whereas  his  title 
as  executor  is  distinct,  as  in  that  character  he  took  by 
purchase,  under  the  will  to  pay  debts  and  for  the  legatees 
and  not  at  all  by  descent.  The  right  to  amend  was  put 
on  the  statute  authorizing  amendments  and  not  on  any 
connection  between  the  heir  at  law  and  the  executor.  So 
that  it  can  make  no  difference  if  there  were  three  or  a 
dozen  heirs  at  law  in  life  at  the  time  the  suit  was  brought. 
But  one  sued,  and  he  changed  the  character  of  his  suit  to 
that  of  executor  of  the  will  of  decedent  from  his  individ- 
ual right  as  heir  at  law.  The  court  could  do  nothing  else, 
therefore,  under  the  principle  ruled  in  this  case,  reported 
in  the  63d  Ga,^  than  to  deny  the  motion  to  strike  the 
amendment. 

2.  This  court  also  then  held  that  the  amendment  related 
back  to  the  filing  of  the  original  suit,  and  that  therefore 
the  prescriptive  right  of  defendant's  possession  stopped 
running  at  that  date,  and  did  not  move  on  to  the  date  of 
this  amendment  when  the  lessor  of  the  plaintiff  was 
changed  from  an  individual  to  an  executor.  The  whole 
title  was  in  him  as  executor  to  carry  out  the  will,  and  no 
matter  how  many  heirs  there  were,  none  of  them  had  title 
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as  heirs  but  legatees,  and  none  were  barred  who  were  not 
barred  when  the  suit  was  originally  filed.  EverybtJdy  who 
took  under  that  will  was  represented  by  this  executor,  and 
as  by  the  amendnnent  and  its  relation  back  to  the  original 
suit  the  executor  sued  when  the  writ  was  first  filed  in 
office,  all  interested  then  sued  by  and  throuf^h  him. 

3.  But  this  court  then  held  also  that  the  bir  of  the 
statute  did  not  attach  to  the  c%se  then  made,  counting  it 
to  cease  running  at  the  date  of  the  beginning  of  the  action. 
or  rather  the  prescriptive  right  of  the  defendant  was  not 
then  made  out,  for  the  reason  that  the  continuitj-  of  the 
chain  of  possession  was  broken  by  one  link  being  destroyed, 
and  that  this  link  became  unfastened  when  Jones  conveyed 
the  land  back  to  Tompkins,  January  8th,  1S64,  and  Tomp- 
kins, not  Jones,  then  conveyed  to  Hines,  who  held  under 
Tompkins,  and  not  under  Jones.  Tompkins'  possession 
was  merely  permissive,  his  whole  title  being  shown  by 
bond  for  titles,  and  the  purchase  monej-  not  being  paid. 
It  is  true,  that  Jones'  possession  was  adverse  to  Ruther- 
ford and  to  his  executor,  because  he  took  an  absolute  deed 
from  Tompkins,  and  it  Jones  had  made  title  to  Hines, 
and  if  Hines  had  taken  title  and  possession  under  him. 
Hines  would  have  held  a  good  title  by  prescription  ;  but 
instead  of  so  doing,  Hines  took  the  title  from  Tonipkins 
and  went  in  under  him;  therefore,  as  ruled  in  this  case  in 
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tual  possession,  whereas  now  it  appears  that  he  was  not  in 
actual  possession,  but  Jones  held  the  actual  possession 
until  Hines  went  in  on  the  23d.     The  record  does  not 
fully  and  clearly  establish  this  fact,  but  assuming  that  it 
is  so,  then  the  question  now  presented  is  this :  does  the 
fact  that  Jones,  though  he  parted  with  the  title  to  the 
land  on  the  8th  by  conveying  to  Tompkins,  still  held  the 
possession  till  the  23d,  when  Hines  took  possession,  alter 
the  effect  of  the  ruling  as  reported  in  the  63d  GaJ     Was 
the  continuity  of  adverse  possession  under  claim  of  right 
preserved  from  the  8th  to  the  23d  ?    We  do  not  think  so. 
There  was  no  right  of  possession — no  claim  of  right  or 
color  of  title  in  Jones  during  that  period,  except  under 
and  for  Tompkins.     From  the  date  of  his  deed  to  Tomp- 
kins, when  he  parted  with  the  right  of  possession  and  con- 
veyed all  right  out  of  himself  to  the  land,  up  to  the  day 
Hines  went  in,  Jones  held  possession  for  Tompkins,  and 
the  possession  he  turned  over  to  Hines  was  the  possession 
of  Tompkins;  and  that  was  not  adverse  to  Rutherford, 
because  Tompkins  only  held  from  Rutherford  under  bond 
for  titles  when  the  purchase  money  was  paid,  and  the  pur- 
chase money  was  not  then  paid.     12  Ga.,  450 ;  25  /^.,  507; 
63  /d,f  244. 

The  conclusion  is  logical,  as  appears  to  us,  that  this  new 
fact,  considering  it  so,  does  not  vary  the  case  made  and 
decided  in  the  63d  Ga.  If  Tompkins  attempted  to  tack 
to  a  possession  of  his  this  possession  of  Jones*,  or  to  rely 
on  seven  years*  possession  by  himself  or  anybody  else  with 
himself,  it  is  clear  that  he  could  not  set  it  up  against 
Rutherford  till  he  had  paid  the  purchase  monfey;  and 
Hines  cannot  tack  any  possession  or  right  of  possession 
in  Tompkins  to  his  own  adverse  possession,  because  Tomp- 
kins never  had  any  right  to  possess,  or  actual  possession 
which  was  adverse  to  Rutherford.  For  these  reasons  we 
think  the  ruling  in  the  63d  still  controls  this  case  on  this 
point. 
4,  Another  point  made  is  that  the  plaintiff  cannot  re- 
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cover  in  the  action  of  ejectment,  because  he  has  sued  and 
obtained  judgment  on  the  note  for  the  purchase  money; 
and  has  the  right  to  make  a  deed  and  sell  under  sections 
3586  and  3654  of  the  Code. 

It  is  argued  that  the  words  "  may  be  levied,"  in  the 
first  section  cited,  and  the  words  "  it  shall  and  may  be 
lawful,"  in  that  last  cited,  are  equivalent  to  an  imperative 
command  to  the  vendor  to  pursue  this  remedy  where  he 
holds  the  legal  title  and  has  given  bond  for  titles ;  that 
"  may  "  means  **  shall,"  and  must  be  so  construed.  We 
think  that  the  words  are  permissive,  not  mandatory,  and 
that  it  would  do  violence  to  their  obvious  import  so  to 
construe  them  in  these  statutes.  In  respect  to  the  other 
position,  that  the  plaintiff  had  the  two  remedies,  and  hav- 
ing  elected  to  sue  on  the  note  could  not  bring  ejectment, 
it  is  enough,  perhaps,  to  say  that  the  plea  has  been  held 
one  in  abatement  by  this  court  at  this  term,  and  that  it 
should  be  filed  at  the  first  term  ;  and  as  this  was  not  so 
filed,  the  point  is  controlled  by  that  case.  But  we  think, 
as  intimated  in  the  case  referred  to,  DykeSy  trustee,  vs. 
McVay,  that  on  the  merits,  if  properly  in,  the  one  case 
would  not  bar  the  other,  or  that  because  the  party  had 
elected  to  sue  on  the  note  for  the  balance  of  purchase 
money  and  got  judgment  thereon,  that  he  would  therefore 
be  forced  to  go  on  and  make  a  deed  to  the  land  and  sell  it 
as  the  property  of  the  maker  of  the  note,  rather  than  sue 
the  party  in  possession  of  it  on  the  legal  title  with  which 
he  had  never  partied  or  agreed  to  part  until  the  purchase 
money  was  all  paid.  The  only  effect  would  have  been 
to  try  the  title  in  a  claim  case  made  by  Hines  instead 
of  in  ejectment.  All  defenses  good  in  one  would  have 
been  equally  so  in  the  other  form  of  action.  See  Dyk^^^ 
trustee^  vs.  McVay,  this  term,  and  cases  cited  there.  But 
this  case  really  does  not  come  under  section  2894  ^* 
the  Code,  for  even  if  it  were  the  same  cause  of  action,  i^ 
is  not  between  the  same  parties. 

The  above  are  the  controlling  points  in  this  case,  and 
those  pressed  in  t\ve  at^vxrcvewX.  Vv^x^,    Some  arose  on  mO" 
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:ions  to  strike  pleas,  and  others  on  motions  to  continue 
md  the  rejection  of  testimony. 

We  understand  that  the  amount  of  mesne  profits  was 
igreed  upon,  and  thus  the  question  about  setting  off  taxes 
3aid  by  defendant  against  them  is  not  before  us,  and  we 
lo  not  see  how  taxes  paid  by  one  in  possession  of  anoth- 
er's land  can  defeat  the  true  owner  or  be  set  off  against 
^he  land  itself. 

We  see  no  error  in  striking  the  pleas  numbered  and  set 
Dut  in  the  record  and  the  part  of  number  eight  which  was 
stricken,  for  the  question  that  portion  made  had  been 
ruled  in  this  very  case  as  reported  in  the  63d.  Ga. 

5.  The  truth  is  that  the  defendant  hardly  stands  on  the 
footing  of  a  purchaser  for  value  without  notice.  His 
immediate  feoffor,  on  whose  title  he  relied,  held  only  a 
bond  for  titles  from  Rutherford.  Ordinary  diligence  re- 
quired  him  to  see  what  that  title  was.  True,  his  grantor 
ilso  held  a  deed  from  Jones,  but  Jones  had  not  held 
idversely  long  enough  to  vest  in  him  prescriptive  title,  and 
lad  only  a  few  days  before  made  title  to  Tompkins,  who 
)efore  had  conveyed  to  him.  On  the  8th  of  January 
ones  made  the  deed  to  Tompkins,  on  the  17th  Tompkins 
^ave  power  of  attorney  to  Vason  to  sell  for  him,  and  on 
he  23d  Vason,  for  Tompkins,  made  the  deed  to  Hines. 
The  bond  for  titles  to  Tompkins,  Hines  afterwards  saw  in 
/ason's  possession,  and  for  aught  that  appears  it  was  there 
it  the  time  of  the  conveyance  to  defendant.  That  bond 
vas  the  corner-stone  of  the  title  out  of-  Rutherford,  and 
diligence  required  Hines,  seeing  there  was  no  deed  on  re- 
:ord  from  Rutherford,  to  enquire  how  title  passed  out  of 
lim.  Had  he  asked  that  question  and  demanded  that 
evidence  of  title,  there  would  have  been  no  trouble.  It 
may  be  a  hard  case,  but  we  do  not  see  that  either  law  or 
the  principles  of  equity  as  settled  in  the  books,  will  pro- 
tect the  defendant.  He  got  the  title  of  Tompkins,  no 
more,  no  less,  and  that  was  the  right  to  the  land  when  the 
purchase  money  was  paid.     57  Ga.,  601  [7]. 

Judgment  affirmed. 
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Jordan  vs.  Owens. 

1.  A  possessory  warrant  may  be  had  in  any  county  where  the  property 
to  be  recovered  is  found.  It  is  not  such  a  civil  case  as  must  be 
brought  in  the  county  of  the  residence  of  the  defendant. 

2.  We  cannot  say  that  the  judge  erred  in  refusing  a  certiorari  m  this 
case. 

Certiorari.  Possessory  Warrant.  Jurisdiction.  Before 
Judge  Crisp.     Lee  Superior  Court.     March  Term,  1881. 

The  plaintiff  in  error,  as  petitioner  for  certiorari,  set  forth 
the  following  facts:  that  Owens  sued  out  a  possessory 
warrant  before  the  county  judge  of  Lee  county  for  the 
recovery  of  a  mule.  Upon  the  trial  defendant  (Jordan) 
appeared  by  counsel,  and  filed  the  following  defenses: 

(i.)  That  at  the  institution  of  said  suit  he  was  not  a 
resident  and  citizen  of  the  county  of  Lee,  but  was  then 
and  had  been  for  a  long  time  a  citizen  and  resident  of  the 
county  of  Dougherty;  that  on  the  day  he  was  served  with 
said  suit  he  was  arrested  by  a  criminal  warrant  issued  from 
the  county  of  Lee,  by  the  sheriff  of  Lee  county,  in  the 
county  of  Dougherty,  and  was  discharged  from  said  cnnii- 
nal  warrant,  and  thereupon  he  and  said  mule  were  arrested 
by  the  sheriff  of  Lee  county  under  this  possessory  warrant, 
and  that  this  court  had  no  jurisdiction  to  try  this  case  in 
Lee  county. 

(2.)  That  since  the  institution  of  this  suit,  the  plaintiff, 
John  Owens,  had  conveyed  to  defendant,  Jordan,  all  his 
right,  title  and  interest  to  said  mule,  which  release  was  set 
forth  as  a  part  of  said  plea. 

The  facts  stated  in  the  plea  to  the  jurisdiction  as  to  the 
residence  of  Jordan,  were  admitted;  but  it  appeared  that 
the  mule  was  taken  out  of  the  possession  of  theplaintin 
by  Jordan  in  the  county  of  Lee,  a  short  time  before  the 
institution  of  said  suit. 

As  to  the  other  plea  of  release,  the  facts  as  set  forth 
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were  admitted,  but  the  plaintiff,  Owens,  testified  that  he 
could  not  read,  and  did  not  know  the  contents  of  the 
paper,  and  that  he  signed  it  to  keep  him  out  of  jail,  as  he 
was  under  arrest. 

The  defendant  by  his  counsel  moved  to  dismiss  said 
possessory  warrant  upon  both  grounds  taken.  The  county 
judge  refused  said  motion,  holding  first,  that  as  the  prop- 
erty was  taken  in  Lee  county,  the  court  of  Lee  county 
had  jurisdiction  of  the  case;  second,  that  the  release  was 
not  good  because  a  case  could  not  thus  be  settled  after 
suing  out  the  warrant,  and  because  the  plaintiff  testified 
he  did  not  understand  it  when  it  was  executed.  He 
awarded  the  possession  of  the  property  to  the  plaintiff. 

Upon  hearing  the  application  for  certiorari  on  the  above 
stated  facts,  the  judge  refused  to  grant  the  certiorari^  and 
the  applicant  excepted. 

VasoN  &  Alfriend,  by  brief  for  plaintiff  in  error. 

Fred  H.  West,  by  W.  A.  Hawkins,  for  defendant. 

Jackson,  Chief  Justice. 

I.  In  this  case  the  error  is  assigned  that  the  judge 
should  have  granted  the  writ  of  certiorari.  The  petition 
therefore  is  based  on  two  grounds.  The  first  is  that  an 
application  for  a  possessory  warrant  is  a  suit,  and  can  be 
brought  only  in  the  county  of  defendant's  residence. 

Such  ruling  would  destroy  the  entire  policy  of  the  act, 
and  annihilate  almost  all  its  usefulness  by  confining  its 
operation  to  a  single  county.  It  would  be  in  the  teeth  of 
the  act  itself.  Code,  §4032  ei  seq.  We  cannot  think  that 
it  conflicts  with  the  constitutional  provision  that  **  all 
other  civil  cases  shall  be  tried  in  the  county  where  the 
defendant  resides."  Sup.  to  Code,  §651.  The  same  pro- 
vision is  in  the  constitution  of  1868  and  preceding  consti- 
tutions, yet  wherever  the  defendant  was  caught  in  posses- 
sion of  another's  personal  chattels,  under  the  provisions  of 
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this  old  act,  codified  in  section  4032,  there  the  right  of 
possession  has  been  tried,  no  matter  where  he  lived.  It 
is  not  a  civil  case  in  the  meaning  of  this  clause  of  the  con- 
stitution, but  a  mere  summary  mode  of  transferring  pos- 
session to  await  the  main  trial  of   the  case.     Code,  §4035. 

2.  The  other  ground  is  that  the  party  had  been  released. 
But  the  release  was  under  duress  and  fraud,and  this  ground 
seems  to  have  been  virtually  abandoned.  Ai  all  events 
we  cannot  say  that  the  judge  of  the  superior  court  erred 
in  refusing  to  open  for  further  discussion  the  judgment 
on  that  release  by  the  lower  court. 

Judgment  affirmed. 


Simon  vs.  City  of  Atlanta. 

1.  The  primary  purpose  of  a  street  is  for  passage  and  travel,  and  any 
unauthorized  and  illegal  obstruction  of  its  free  use  comes  within  the 
definition  of  a  nuisance ;  and  such  obstruction  as  would  leave  the 
street  or  way  in  an  unsafe  condition  or  impair  its  use  in  ^n  unrea- 
sonable manner  or  for  an  unreasonable  time,  would  render  the  city 
liable  for  any  damage  resulting  therefrom. 

2.  But  the  right  of  the  public  to  use  a  street  is  subject  to  such  reason- 
able and  necessary  limitations  as  the  city  may  impose  upon  it* 
Therefore,  so  long  as  an  obstruction  placed  upon  a  street  is  tempo- 
rary and  reasonable  in  its  character,  and  is  intended  for  the  public 
safety  and  convenience,  its  existence  furnishes  no  cause  for  com- 
plaint. 

3.  A  good  fire  departrnent  is  both  necessary  and  useful  to  a  city,  aod 
its  efficiency  is  promoted  by  parades  and  practice.  Hence  to  tem- 
porarily obstruct  passage  by  stretching  ropes  across  a  street  during 
a  parade  or  practice  of  the  fire  department,  docs  not  furnish  any 
ground  for  damages  against  a  city. 

Municipal  Corporations.  Damages.  Negligence.  Non- 
suit. Before  Judge  HiLLYER.  Fulton  Superior  Court. 
April  Term,  1881. 

Reported  in  the  decision. 
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>.  A.  Darnell;  George  S.  Thomas;  T.  P.  West. 

RELAND,  for  plaintiff  in  error. 
N.  T.  Newman,  for  defendant. 

iER,  Justice. 

^laintiff  in  error  brought  his  suit  against  the  city  of 
anta  for  ten  thousand  dollars  damages  alleged  to  have 
:n  sustained  for  personal  injuries  done  him  by  reason  of 

fault  and  wrongful  act  of  defendant. 
The  declaration  alleges  "  that  by  ^n  act  of  the  general 
embly  of  25th  February,  1874,  the  city  of  Atlanta  has 

control  and  supervision  of  the  streets  thereof,  and  the 
!ded  authority  to  keep  said  streets  and  public  places  free 
m  obstruction,  and  to  prevent  the  improper  use  of  said 
;ets  and  public  places ;  but  that  the  defendant  had  no 
hority  conferred  by  law  to  allow  ropes  or  other  obstnic- 
is  to  be  placed  in  said  streets.  Nevertheless,  said  de- 
dant  wrongfully  and  unlawfully  permitted  and  allowed 
h  sides  or  ends  of  Broad  street  in  said  city,  at  a  point 
ere  it  crosses  Marietta  street  at  right  angles,  to  be  ob* 
acted  by  ropes  stretched  across  said  Broad  street,  thus 
ommoding  and  endangering  the  community,  and  that 
itioner  passing  along  said  street  on  his  usual  business 
a  wagon,  then  and  there  by  reason  of  said  ropes  so- 
itched  across  said  street  at  said  crossing,  was  violently 
own  from  said  wagon  on  the  ground  with  great  force  and 
lence,  thereby  fracturing  his  cellar  bone  and  seriously 
I  permanently  injuring  him  internally,  producing  hernia 
rupture,  etc. ;  wherefore  he  brings  suit;  '*  etc. 
)n  the  trial  of  the  case,  the  plaintiff  submitted  in  sub- 
ice  the  following  proof :  Plaintiff  being  sworn  said  : 
LS  42  years  of  age  ;  resided  in  Atlanta,  and  was  residing 
e  6th  May,  1878;  was  employe  of  the  Atlanta  city 
wery  to  deliver  beer  to  the  city  customers  of  said  com- 

ly;  was  so  engaged  on  morning  of  6th  May,  1878;  was- 
V  67—40 
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driving  beer  wagon  along  Broad  street  with  beer  for  cus — 
tomers  on  south  side  of  railroad  ;  desired  to  cross  railroad- 
on  Broad  street  bridge  as  the  safest  and  most  direct  route  ^ 
on  approaching  Marietta  street  which  crosses  Broad  streetz:^ 

at  right  angles,  noticed   Broad  street  was  blocked  by  » 

■crowd  of  people,  and  ropes  were  stretched  across  the  streetzi^ 
from  the  building  on  one  corner  to  the  other,  on  both  the= 

north  and  south  sides  of  Marietta  street  where  it  inter 

sected  and  crossed  Broad.  Saw  several  of  the  Atlant 
police  in  the  crowd  on  both  sides  o^Marietta  street  i; 
immediate  vicinitj^of  the  rop^i^^topped  my  wagon 
some  one  in  the  ci^'d  told  me  to  come  on,  that  the  rope 
would  be  raised  for  me  to  pass  under;  drove  on,  passei 
under  the  rope  on  the  north  side  of  Marietta  street  safe!y„ 
and  crossed  Marietta  street,  reached  the  south  side  ;  the 
rope  across  was  there  raised,  and  while  I  was  passing  under" 
it  the  rope  either  fell  or  was  lowered  so  that  it  struck  nie_ 
and  by  it  I  was  dragged  and  thrown  violently  off  the  wagoi» 
and  seriously  and  permanently  injured  as  alleged.  Wit- 
ness said  there  was  a  firemen's  parade  and  exhibition  in 
the  city  of  Atlanta  on  that  day.  Cannot  say  whether  anj* 
of  the  policemen  held  the  rope  at  time  1  was  injured. 

Dr.  Westmoreland  testified  as  to  the  extent  of  the  inju- 
ries the  plaintiff  had  received  on  the  day  of  the  fireman's 
parade;  and    also   plaintiff    introduced  the   Northampton 
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jy  authority  or  permission  of  the  city,  and  that  the  pre- 
sence of  police  officers  there  near  the  ropes,  even  if  they 
vere  at  fault  in  not  at  once  removing  said  ropes,  does 
lot  render  the  city  liable  for  the  default  or  misconduct  of 
its  officers,  as  has  been  ruled  in  54  Ga,^  468  ;  62  Ga.y  299 ; 
Rivers  vs.  City  of  Augusta^  decided  at  September  term, 
1880.  But  taking  it  for  granted,  and  from  the  evidence  it 
may  be  well  presumed,  that  the  ropes  across  this  street  (in 
i^iew  of  the  firemen's  public  parade)  were  placed  there  by 
the  city  as  a  measure  of  temporary  precaution,  to  guard 
against  any  encroacKffftnt  upon  the  ^11  aud  parade  of  the 
fire  department  of  the  city  that  da^^-the  question  is,  did 
the  city  have  the  right  under  the  circumstances  thus  tem- 
p^rarily  to  obstruct  the  streets;  for  this  is  the  proposition 
denied  by  plaintiff  in  error,  and  upon  it  he  bases  his  right 
for  damages,  since  this  is  the  sole  ground  alleged  upon 
which  he  seeks  to  recover. 

We  recognize  the  doctrine  so  earnestly  contended  for 
3y  counsel  for  plaintiff  in  error,  that  streets  and  public 
Dlaces  belong  to  the  general  as  well  as  the  local  public ; 
ind  that  if  the  control  and  general  supervision  of  streets 
s  conferred  by  the  legislature  upon  the  municipality,  such 
i  corporation  holds  them  in  trust  for  the  convenience  and 
jse  of  the  public  at  large,  and  it  becomes  its  duty  not  only 
:o  keep  them  in  safe  and  suitable  condition  for  the  passage 
Df  persons  and  transportation  of  commodities,  but  the  duty 
also  devolves  upon  it  of  keeping  them  free  from  any  such 
unauthorized  obstructions  as  may  permanently  or  unrea- 
sonably interfere  with  their  public  use  and  enjoyment ; 
and  if  necessary  for  this  purpose  in  its  corporate  name  it 
may  institute  judicial  proceedings  to  prevent  or  remove 
obstructions  thereon.  Of  course  this  power  of  the  muni- 
cipality is  conferred  by  charter,  and  limited  by  and  depend- 
ent upon  the  legislative  grant  that  confers  it.  Usually  this 
power  is  conferred  in  such  general  terms  that  it  may  be 
well  said  that  municipalities  in  our  state  generally  have 
the  authority  to  open,  care  for,  regulate  and  improve  their 
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streets,  and  when  taken  in  connection  with  other  powers, 
have'  all  necessaiy  authority  to  keep  the  streets  free  from 
obstructions,  and  to  prevent  the  improper  use  of  the  same, 
and  to  pass  such  ordinances  as  will  effectuate  such  an  end. 
But  with  referencetostreetsinpopulousplaces,  the  public 
convenience  will  require  more  than  the  mere  right  to  pass 
over  them.  It  may  be  necessary  to  grade  them  to  a  level ; 
for  this  purpose  the  corporation  may  cut  down  trees,  dig 
up  the  earth  and  use  it  in  improving  the  street  there  or 
elsewhere ;  may  make  sewets,  culverts  and  drains  upon  or 
under  the  surface,  and  do  all  such  acts  as  are  appropriate 
or  incidental  to  the  DeneEcial  use  of  the  streets  by  the 
public. 

The  primary  purpose  of  astreet  is  for  passage  and  travel, 
and  any  unauthorized  and  illegal  obstruction  to  its  free 
use  comes  within  the  I^al  notion  of  a  nuisance,  and  any 
such  nuisance  as  would  leave  the  street  or  way  in  an  un- 
safe and  dangerous  condition,  or  impair  its  use  in  an  un- 
reasonable manner,  or  for  an  unreasonable  time,  would 
make  the  city  liable  for  any  damage  resulting  therefrom. 
2  Dillon,  723. 
I  But  it  is  not  every  obstruction,  irrespective  of  its  charac- 
ter or  purpose,  thai  IS  illegal,  although  not  sanctioned  by 
express  legislative  or  municipal  authority;  on  the  contrary, 
the  right  of  the  public  to  the  free. ind  unobstructed  use  of 
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:tse  the  right  must  so  conduct  themselves  as  to-  dis- 
node  others  as  little  as  is  reasonably  practicable,  and 
►ve  the  obstruction  or  impediment  within  a  reasonable 
,  having  regard  to  the  necessities  and  circumstances 
e  case ;  and  when  they  have  done  this,  the  law  holds 
I  harmless  51  Me.,  264,  297;  67  Id.,  46;  24  Am. 
,  437.  That  so  long  as  the  alleged  obstruction  is  for  the 
ic  convenience  there  can  be  no  reasonable  ground  of 
3laint,was  held  in  the  case  of  King  vs,  Russell,  6  B.&  C, 

but  the  extent  of  this  principle  has  been  since  ques- 
:d.  It  is.  iiowever,  a  safe  and  reasonable  rule  to  de- 
,  that  so  long  as  the  alleged  obstruction  is  temporary 
reasonable  in  its  character  and  is  intended  for  the 
ic  safety  and  convenience,  it  is  no  cause  of  complaint, 
litting  that  the  obstructions  here  complained  of  were 
id  there  for  the  public  safety  and  convenience,  to  guard 
Irill  and  procession  of  the  firemen's  parade  from  intru- 
and  interruption,  it  would,  so  far  from  being  illegal  and 
isance  for  which  the  city  should  respond  in  damages, 
n  the  other  hand  a  wise  and  prudent  forethought  and 
ision  to  guard  the  public  from  collision  and  preserve 
)rder  and  discipline  of  the  procession.  An  eflficient 
iepartment  in  a  city  like  Atlanta  is  absolutely  essen- 
:o  the  safety  of  life  and  property.  Its  efficiency  de- 
ls upon  its  drill,  discipline  and  the  proper  condition 
s  implements  used  in  extinguishing  fires.     These  are 

subserved  by  drills,  parades  and  the  practical  use  of 

engines.  These  drills,  parades  and  use  of  their  ma- 
iry  can  only  be  had  in  the  public  thoroughfares,  and 

be  necessary  temporarily  to  keep  these  thorough. 

open  by  rope  obstructions  or  otherwise  temporarily 
ched,  and  thus  closing  certain  streets  leading  to  them, 
one  of  those  limitations  upon  the  use  of  public  streets 
the  right  of  transit  thereon  to  which  the  public  must 
I,  since  the  public  at  large  are  in  the  results  its  bene- 
ies.  It  was  but  a  temporary  and  reasonable  obstruc- 
under  the  evidence,  erected  for  the  convenience  and 
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safety  of  the  public,  for  the  promotion  of  a  system  in 
which  the  puUk  nitcrest  was  vitally  concerned.  As  the 
stretching  of  these  ropes  across  Broad  street  was,  under 
the  evidence,  the  only  complaint  against  the  city,  without 
discussing  the  palpable  fault  oit  the  part  of  the  plaintiff 
that  led  to  his  Injiuy,  we  think  that  there  was  no  case 
made  gainst  the  city  In  behalf  of  the  plaintiff,  and  the 
non-suit  awarded  was  ri^t. 
Let  the  judgment  ,o<  the  court  below  be  affirmed. 


The  Continental  National  Bank  of  New  York  vs. 

FOLSOM. 

t.  Uwlef  I3781  of  theCod^to  Uodan  indorser  on  bankable  paper,  the 
notice  to  blm  mMt  abow  not  only  demand  and  relusal  to  pay.  but 
abo  tbe  pnttMt  of  tbe  note  lor  non-payment. 

2.  Whether  a  faOnrB  on  ihn  part  of  the  presiding  judge  to  make  bis 
dMrge  more  ezpHdt  wis  cmr  or  not,  would  depend  on  its  legality 
asgiTco. 

3.  Although  the  court  was  requested  lo  deliver  3  written  charge,  yet 
where  counsel  verbally  called  attention  lo  an  ambiguity  and  asked 
its  correction,  and  thereupon  the  court  asked  them  whether  a  verba' 
explanaiion  would  do.  or  whether  a  wriiten  correction  should  be 
matle,  and  they  assented  loan  oral  explanation,  that  it  was  so  given 
is  no  ground  lor  a  new  ttial. 
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Mynatt  &  Howell,  for  plaintiff  in  error. 

E.  N.  Broyles  ;  R.  Arnold  ;  F.  A.  Arnold,  for  de- 
fendant. 

Crawford,  Justice. 

I.  The  Continental  National  Bank  of  New  York  sued 
Hape  as  maker  and  L.  B.  Folsom  as  indorser,  upon  a  pro- 
missory note  payable  at  the  City  Bank  of  Atlanta.  Fol- 
som, among  other  pleas,  filed  one  setting  up  want  of  notice 
of  non-payment  and  protest,  as  required  by  law.  The 
evidence  being  in,  the  judge  charged  the  jury,  among  other 
things,  that  if  a  demand  for  payment  was  made  at  the 
bank,  and  the  same  refused,  and  that  thereupon  the  note 
was  duly  protested  for  non-payment,  and  notice  given  the 
indorser,  as  required  by  law,  of  the  demand,  refusal  and 
protest  for  such  non-payment,  then  the  indorser  would  be 
liable  ;  but  that  without  such  proof  he  would  not  be  liable. 
The  principle  herein  charged  is  alleged  as  error,  in  that 
the  judge  held  that  to  charge  an  indorser,  not  only  notice 
of  demand,  refusal  and  non-payment  must  be  shown,  but 
that  of  protest  as  well.  We  confess  that  it  is  hard  to  bring 
our  minds  to  the  conclusion  that  to  bind  an  indorser  on 
bankable  paper,  due  notice  of  the  demand,  refusal  and 
non-payment  of  the  note  would  be  insufficient,  for  this  is 
the  almost  universal  rule.  But  the  Code  of  Georgia,  §2781, 
provides  as  to  bills  and  notes  negotiable  at  any  chartered 
bank,  when  not  paid  at  maturity,  **  that  notice  of  non-pay^ 
ment,  and  of  the  protest  of  the  same  for  non-payment, 
must  be  given  the  indorser,  or  he  will  not  be  held  liable 
thereon.*'  Even  this  was  not  entirely  conclusive  that  such 
was  the  proper  construction  of  the  section  until  traced  to 
its  source,  which  was  found  in  a  decision  pronounced  by 
Chief  Justice  Lumpkin,  in  the  case  of  Field  vs,  TliorntoUy 
I  Ga,^  311.  In  that  case  the  question  was  whether  due 
notice  of  the  non-payment,when  given,  did  not  also  include 
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notice  of  demand  and  refusal.  After  holding  that  it  might 
be  fairly  included  In  sucb  ttotice,  the  judge  then  says :  "  But 
if  the  notice  came  actually  short  of  this,  and  only  informed 
Thornton  of  the  fact  that  the  bill  had  not  been  paid  at 
maturity,  ami  had  been  protested  on  that  account,  that 
was  enough,"  etc. 

This  dictum,  even  of  that  eminent  judge,  would  not  of 
itself  be  sufficient  to  require  us  to  hold  that  due  notice  of 
non-payment  was  not  equivalent  to  notice  of  dishonor; 
but  when  word  (or  yioxA  itwas  incorporated  into  the  Code 
and  made  to  have  the  effect  of  statute  law,  wc  are  bound 
to  its  enforcement. 

The  chaise  of  the  court  below  was  therefore  right, 
wherein  he  instructed  the  jury  that  the  notice  to  indorser 
to  be  good  undertht  law,  must  express  not  only  notice  of 
demand  and  refusal,  but  of  the  protest  of  the  note  for  non- 
payment also. 

This  case  Is  not  covered  by  that  of  National  Exchange 
Bankvs.KimhaU,  decided  at  the  last  term.  In  that  case 
it  was  held  that  waiver  of  demand  and  notice  was  in  efiTect 
waiver  of  demand,  refusal  and  protest. 

3.  It  is  alleged  that  the  court  erred,  when  at  the  request 
of  counsel  he  refused  to  correct  and  make  more  explicit  a 
portion  of  his  written  charge  at  the  time  of  its  delivery 
to  the  jury.     Whether  the  failure  of  the  judge  to  be  more 
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charge  them  orally.  Counsel  replied  that  he  might.  The 
?rror  complained  of  was  in  asking  counsel  if  he  should 
charge  orally,  and  in  so  doing  after  being  requested  to 
rharge  in  writing.  We  can  see  no  error  in  this,  after  the 
ronsent  of  counsel.  Besides,  an  oral  request  to  the  court, 
jnder  the  circumstances,  would  rather  indicate  that  the 
imbiguity  upon  a  single  point  might  be  orally  explained. 
The  error  assigned  in  the  next  unconsidered  ground  as 
:orrected  by  the  judge  needs  no  ruling,  as  it  is  not  sus- 
lained. 

4.  The  objection  to  the  verdict  of  the  jury  because  it 
3id  not  specify  upon  which  plea  it  was  found,  is  ruled  by 
several  cases  decided  by  this  court,  the  last  of  which  was 
IVilliams  vs,  Gunnells,  February  term,  1881,  not  yet 
•eported. 

5.  The  verdict  has  sufficient  evidence  to  support  it. 
Judgment  affirmed. 


Thompson  vs.  Hall  &  Long. 

K^.  Suit  being  brought  by  Hall  &  Long  on  a  bond  which  was  on  its  face 
payable  to  Hull  &  Long,  and  which  recited  that  it  was  made  in  ac- 
cordance with  a  certain  order  of  the  chancellor,  parol  testimony  was 
admissible  to  show  that  the  bond  was  the  same  which  was  given 
under  the  order  of  the  chancellor  on  a  bill  filed  by  Hall  &  Long. 
Courts  of  law  may  correct  such  mistakes  without  resort  to  equity. 

^a.)  No  objection  was  made  to  the  pleadings.  Had  it  been,  were  equi- 
table pleadings  necessary  ?     Queer e, 

2.  On  a  bill  for  injunction  and  receiver,  the  chancellor  may  grant  a 
temporary  injunction  on  terms,  and  also  provide  terms  on  compli- 
ance with  which  the  injunction  and  the  receiver  will  be  refused.  A 
bond  provided  as  such  a  condition  would  be  a  privilege  offered  to 
the  defendant,  not  a  mandate  on  him. 

Zfl^  Though  it  may  be  doubtfnl  whether  the  chancellor  had  power  at 
chambers  to  provide  for  the  bond  which  he  did,  yet  if  one,  of  his 
own  accord,  became  a  security  on  a  bond  so  given  by  the  defendant, 
as  to  him  it  would  be  a  good,  voluntary  bond. 
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Evidence.  Pleadings.  Bonds.  Contracts.  Jurisdic:^' 
-n.  Equity.  Before  Judge  Clark.  City  Court  of  Ac=^' 
nta.    June  Term,  1881. 

Reported  in  the  decision. 

L.  E.  Bleckley;   N.  J.  Hammkod,  for  plaintiff  in   -* 
error. 

John  L.  Hopkins,  for  defendants. 

St>EER,  Justice. 

Hall  &  Long  brought  this  suit  against  Joseph  Thomp- 
son, as  security  for  Lovejoy,  to  recover  of  htm  the  sum  of 
two  thousand  dollars  claimed  to  be  due  and  payable  on  a 
bond.  It  was  alleged  that  said  bond  was  made  and  de- 
livered in  conformity  with  an  order  recited  in  the  bond: 

and  that  on  the day    of  May,  iSSo,  in  said  superior 

court,  in  said  cause,  a  verdict  was  had  for  the  plaintiffs, 
and  a  final  decree  rendered  against  Lovejoy,  the  principa- 
for  the  sum  of  three  thousand  and  fifty-two  dollars  and 
ninety-three  cents,  with  interest  for  the  goods  in  said  Love- 
joy's  possession  at  the  date  of  filing  said  btU  and  not  sub- 
sequently returned,  and  for  those  disposed  of  by  said 
Lovejoy  before  said  bill  was  filed,  whereby  said  Thompson 
Jjle  to  pay  petitioners   two   thousand  dollars 

general  issue,  an 
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etc.,  and  for  the  appointment  of  a  receiver,"  was  also 

tendered    in   evidence.    On  said  bill  was  the   following 

order  of  the  chancellor: 

"Chambers,  April  ist,  1867. 

"  Read  and  sanctioned ;  when  the  complainants  shall  have  given  bond 
and  good  security  in  the  sum  of  four  thousand  dollars  payable  to  de- 
fendant for  the  eventual  condemnation  money  in  this  case*  then  let  the 
state's  writ  of  injunction  and  subpoena  issue,  each  in  the  penalty  of 
four  thousand  dollars,  enjoining  the  defendant  from  removing  or  dis- 
posing of  the  goods  in  the  warehouse  of  Cox  &  Hill  in  accordance 
with  the  prayer  of  complainant's  bill.  It  is  further  ordered  that  de- 
fendant enter  into  bond  with  good  security  in  the  sum  of  two  thousand 
dollars  conditioned  to  pay  the  plaintiffs  such  judgment  or  decree  as 
shall  or  may  be  rendered  against  them  upon  the  final  hearing  of  this 
cause,  for  the  goods  now  in  the  possession  or  heretofore  disposed  of 
by  them,  embraced  in  complainant's  bill. 

(Signed),  Hiram  Warner,  7.  5.  C.  C.  C" 

The  bond  was  given  in  pursuance  of  the  foregoing  or- 
der by  the  respondent  and  Thompson  in  the  sum  of  two 
thousand  dollars  payable  to  Hull  &  Long  instead  of  Hall 
&  Long.  The  suit  against  respondent  proceeded  to  a  de- 
cree. The  jury  finding  that  Lovejoy  had  procured  the 
goods  fraudulently,  a  recovery  was  had  against  him  for 
the  sum  of  $3,052.00,  with  interest. 

The  bond  and  record  contained  in  the  bill  were  objected 
to  as  evidence,  the  bond  on  account  of  its  being  payable 
to  Hull  &  Long,  when  it  was  declared  on  as  payable  to 
Hall  &  Long,  and  because  the  order  of  the  chancellor  un- 
der which  the  bond  was  made  was  void,  and  because  it  was 
not  such  an  order  as  the  chancellor  could  pass  ex  parte  at 
chambers,  and  as  an  interlocutory  proceeding  upon  the 
bill  and  prayer  therein  contained,  and  the  bond  was  there- 
fore illegal  and  void.  The  court  overruled  the  objections 
and  admitted  the  bond/ind  record  in  evidence.  A  verdict 
was  had  for  the  plaintiffs  against  Thompson  for  the 
amount  of  the  penalty  of  the  bond.  Defendant  made  a 
motion  for  a  new  trial,  which  was  refused  by  the  court  and 
defendant  excepted. 

The  grounds  of  the  motion  relied  upon  before  this  court 
were: 
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(i.)  The  error  of  the  court  in  allowing  the  testimony  of 
Mr.  Glenn. 

(2.)  In  admitting  in  evidence  the  bond  of  defendant 
sued  on  with  the  accompanying  record  of  the  equity  suit. 

I.  The  first  question  presented  is,  was  it  competent  for 
the  witness,  Mr.  Glenn,  to  show  that  the  bond  sued  on 
was  the  bond  given  under  the  order  of  the  chancellor  in 
the  equity  cause  then  pending  in  favor  of  Hall  &  Long, 
the  bond  offered  being  payable  to  Hull  &  Long. 

That  this  was  a  mistake  in  making  the  bond  sued  on 
payable  to  Hull  &  Long,  instead  of  Hall  &  Long,  cannot 
be  doubted  from  the  whole  of  the  surrounding  circumstan- 
ces, and  that  such  a  mistake  is  relievable  in  equity  is  be- 
yond doubt ;  and  if  so.  why  not  at  law  under  our  liberal 
statute,  with  proper  averments?  Any  mistake  consisting 
of  **some  unintentional  act,  or  omission,  or  error,  is  re- 
lievable in  equity,"  and  also  now  at  law.  We  scarcely  re- 
gard this  an  open  question  in  this  court.  In  25  Ga,,  383, 
it  was  held  that  where  there  was  a  discrepancy  between  the 
debt  and  mortgage  given  to  secure  it,  it  might  be  explained 
by  parol  proof  at  law,  and  the  creditor  need  not  be  driven 
into  equity  for  that  purpose.  So  in  26  Ga.,  228,  where  a 
forthcoming  bond  was  made  payable  to  Jas.  B.  Shaver  in 
stead  of  W.  B.  Shaver,  it  was  held  that  W.  B.  Shaver  might 
sue  at  law  and  show  the  mistake.  So,  a  promissory  note 
being  dated  in  December  and  payable  25th  December 
next,  it  was  held  that  it  might  be  shown  by  parol  that 
the  note  was  intended  to  be  payable  25th  of  the  same 
December  that  it  was  made.  27  Ga.,  54.  See  also  46  Ga.; 
32  Vt.,  833.  In  a  recent  case  decided  by  this  court  of 
Jackson  et  aL  vs,  Johnson  et  aL^  at  the  present  term,  being 
a  suit  on  an  administrator's  bond  that  purported  to  be 
for  one  hundred  and  fifty  dollars,  parol  proof  was  admitted 
as  to  the  value  of  the  estate  of  the  deceased  and  that  the 
bond  was  intended  to  be  for  one  hundred  and  fifty  thou- 

• 

sand  dollars.  What  was  the  true  intention  of  the  parties 
to  the  contract  is  always  admissible  in  case  of  alleged 
clerical  mistakes,  etc. 
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In  the  cases  cited  there  seem  to  have  been  no  averments 
LS  to  the  mistakes ;  in  this  cace  the  objection  to  proving 
his  mistake  did  not  rest  upon  the  ground  of  want  of 
>leadings,  but  on  the  ground  of  irrelevancy.  Were  aver- 
ncnts  necessary  to  correct  a  clerical  mistake  in  supplying 
he  one-fourth  of  a  letter — that  is  to  change  the  letter 
■  u  "  to  an  **  a  **  ?  We  think  this  is  insisting  on  an 
iverment  hardly  necessary.  We  see  therefore  no  error  in 
idmitting  this  testimony. 

2.  The  next  question  is,  was  the  order  of  the  chancel- 
or  at  chambers  ordering  and  directing  the  defendant  to 
inter  into  bond  with  good  security  in  the  sum  of  two 
housand  dollars,  conditioned  to  pay  the  plaintiffs  such 
udgment  or  decree  as  shall  or  may  be  rendered  against  him 
ipon  the  final  hearing  of  this  cause,  for  the  goods  now  in 
possession  or  heretofore  disposed  of,  such  an  order  as  he 
:ould  lawfully  grant. 

The  chancellors  have  authority  to  grant  bills  quia  timet ^ 
vrits  of  injunction,  prohibition  and  ne  exeat,  and  all 
Dther  writs  original  or  remedial  either  in  law  or  equity 
:hat  may  be  necessary  to  the  exercise  of  their  jurisdiction, 
jvhich  is  not  expressly  prohibited.  Code.  §247.  So  a 
:ourt  of  equity  may  appoint  a  receiver  to  take  pos. 
session  of  and  hold,  subject  to  the  direction  of  the  court, 
any  assets  charged  with  the  payment  of  debts  where 
there  is  manifest  danger  of  loss  or  destruction,  or  mate- 
rial injury  to  those  interested.  The  terms  on  which  a  re- 
ceiver is  appointed  shall  be  in  the  discretion  of  the  chan- 
cellor. Code,  §3149.  And,  under  our  law,  the  jurisdiction 
of  a  chancellor  in  equity  jurisprudence  embraces  the  same 
matters  of  jurisdiction  and  modes  of  remedy  in  Georgia 
as  was  allowed  and  practiced  in  England.  Code,  §3100. 
So,  on  the  appointment  of  a  receiver  the  chancellor 
may,  in  his  discretion,  require  the  receiver  to  give  bond. 
On  the  appointment  of  a  receiver,  a  chancellor  may  in  vaca- 
tion enforce  the  delivery  of  such  fund  or  property  in  liti- 
gation to  the  receiver  by  attaching  and  imprisoning  any 
party  refusing  obedience  to  his  order.     34  Ga.^  162, 
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Let  it  be  borne  in  mind  that  this  bill  was  filed  not  only 
for  injunction  but  for  the  appointment  of  a  receiver;  un- 
der this  appointment,  the  respondent  could  have  been 
compelled  to  have  surrendered  this  property  to  the  re- 
ceiver thus  appointed  under  pain  of  attachmeiit  for  con- 
tempt. 

When  this  application  was  made  to  the  chancellor  for 
an  injunction  and  receiver,  it  was  in  his  discretion  to  grant 
or  refuse  the  same  upon  such  terms  as  the  law  would  al- 
lov/.  First,  he  put  the  complainants  on  terms,  by  requir- 
ing bond  and  security  from  them.  Second,  he  granted 
the  injunction  as  to  the  property  in  store  with  Cox  &  Hill; 
and  third,  he  gave  the  respondent,  Lovejoy,  the  privilege  of 
giving  bond  and  security  in  a  penalty  of  two  thousand 
dollars  to  pay  any  judgment  recovered,  and  thus  keep  the 
property  in  his  possession,  rather  than  to  compel  him  to 
surrender  the  same  to  a  receiver  asked  for.  We  do  not 
understand  the  order  as  mandatory ;  it  did  not  compel 
him  to  perform  this  act ;  and  on  his  refusal  to  do  so  there 
could  have  been  no  attachment  to  enforce  obedience. 
But  it  was  an  alternative  offered  to  respondent  in  lieu  of  , 
the  injunction  and  receiver,  which  respondent  accepted, 
and  this  dispensed  with  both  injunction  and  receiver 
as  to  this  property. 

It  is  well  settled  that  courts  of  equity  in  granting  relief 
upon  these  applications  will  take  into  consideration  "the 
relative  convenience  and  inconvenience  which  would  re- 
sult to  the  parties  from  granting  and  withholding  the 
relief,  and  will  be  governed  accordingly.**  High  on  Inji 
sec.  2.  In  this  application  the  order  was  no  doubt  for 
the  convenience  of  the  defendant ;  he  accepted  it  as  such, 
and  is  bound  by  it.  If  he  had  failed  to  comply  with  the 
order, we  must  suppose  the  chancellor  would  have  rescinded 
the  order,  granted  the  injunction  and  appointed  the  re- 
ceiver. We  do  not  think,  then,  giving  a  reasonable  con- 
struction to  the  order  of  the  chancellor,  that  its  object 
was  to  compel  the  respondent  to  give  this  bond.  No 
such  prayer  was  made  in  the  bill,  but  in  lieu  of  the  m- 
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unction  and  receiver  sought,  this  alternative  order  was 
massed,  and  which,  in  our  opinion,  was  not  without  author 
ty  of  law  in  the  discretion  reposed  in  the  chancellor. 

But  even  if  the  authority  of  the  chancellor  to  pass  this 
►rder  at  chambers  was  doubtful,  the  bond  entered  into  by 
iefendant  was  as  to  him  a  voluntary  bond,  and  recovera- 
>le  at  common  law.  29  La.,  loo ;  3  Ga.,  joS  ;  9  Ga.,  49 ; 
r  Ga.,  182;  16  N.  Y.,  46. 

Let  the  judgment  below  be  affirmed. 


McCoNNELL  vs.  The  State  of  Georgia. 

.  Where  a  defendant  in  a  criminal  case  before  a  county  court  waived 
his  right  to  indictment.  bMt  demanded  a  jury  to  try  him  on  accusa- 
tion, after  his  waiver  had  been  made  matter  of  record,  a  jury  drawn ^ 
and  at  the  trial  term  a  motion  to  continue  made  and  ovrrrruled,  he 
could  not  withdraw  his  waiver  of  indictment. 

2.  Exceptions  taken  in  a  petition  for  certiorari  to  alleged  rulings  of  a 
county  court  which  are  not  verified  in  the  answer,  cannot  be  con- 
sidered in  this  court  on  exception  to  a  refusal  to  sustain  the  certio- 
rari. 

3.  Where  a  request  to  charge  was  made  orally,  and  the  substance  of 
the  request  was  given,  a  new  trial  will  not  be  granted  because  the 
exact  language  of  the  request  was  not  used. 

4.  The  distinction  between  positive  and  negative  testimony  may  be 
illustrated  thus :  It  is  positive  to  say  that  a  thing  did  or  did  not 
happen  ;  it  is  negative  to  say  that  a  witness  did  not  see  or  know  of 
an  event's  having  transpired. 

5.  If  the  answer  of  a  county  judge  to  a  certiorari  is  not  sufficiently 
full,  the  point  should  be  made  in  the  court  below,  and  a  ruling  in 
that  court  invoked  upon  it ;  otherwise  it  will  not  be  considered  here. 

Certiorari.  Criminal  Law.  Waiver.  Charge  of  Court. 
Evidence.  Before  Judge  HiLLVER.  Clayton  Superior 
Court.     March  Term,  1881. 

Reported  in  the  decision. 

Spence  &  MUNDY,  for  plaintiff  in  error. 
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Crawford,  Justice. 

Joseph  A.  McConnell  was  accuseJ  before  the  county 
court  of  Clayton  with  the  offence  of  carrying  concealed 
weapons.  He  was  found  gaUty  by  the  jury,  petitioned  for 
certiorari,  which  was  sanctioned,  the  case  carried  to  the 
superior  court,  there  beard  and  dismissed,  and  this  is  the 
error  complained  of  before  this  court. 

There  are  many  allegations  of  error  set  out  in  the  certi- 
orari, but  the  answer  of  the  county  judge  to  the  writ  does 
not  warrant  their  conridermtion  by  the  court,  as  they  are 
not  verified,  and  no^legd  exceptions  were  filed  thereto. 
'  I.  The  record  shows  that  at  the  term  to  which  the  plain- 
tiff in  error  and  defendant  below  was  held  to  appear,  a 
jury  had  been  drawn  and  summoned  to  try  another  case ; 
and' the  defendant 'in  Ihis  case  was  called  upon  to  say 
whether  he  would  submit  his  trial  to  the  jurisdiction  of 
the  county  court,  and  if  so,  to  the  jury  drawn,  or  would 
he  demand  another.  The  answer  of  the  defendant  was. 
that  he  would  submit  to  the  jurisdiction  of  the  county 
court,  and  if  a  jury  should  be  dcmandctl  for  iiis  trial  he 
would  not    require  a  nciv  one,    but    be  tried   by  the  one 
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Defendant  by  his  counsel  then  moved  to  withdraw  his 
-waiver  of  indictment  by  the  grand  jury,  which  was  refused 
by  the  court  on  the  ground  that,  having  waived  this  right, 
the  same  having  been  entered  of  record,  and  a  jury  upon 
his  demand  having  been  summoned  and  empaneled  to 
try  the  case,  it  was  too  late  to  withdraw  the  waiver. 

We  perceive  no  error  in  the  ruling  thus  made  by  the 
county  court,  nor  in  its  affirmance  by  the  judge  of  the 
superior  court.    Acts  of  1878-9,  p.  134;  Code,  §299. 

2.  Another  objection  set  forth  in  the  certiorari  is,  that 
a  demurrer  was  made  to  the  accusation  upon  several 
l^rounds,  which  was  overruled,  and  that  said  ruling  was 
error.  As  nothing  of  the  sort  appears  in  the  answer,  we. 
cannot  determine  whether  the  same  was  erroneous  or  not.. 

3.  It  is  claimed  that  the  charge  of  the  court  should 
have  contained  the  request  asked,  that  the  jury  might  be- 
lieve the  statement  of  the  defendant  to  the  exclusion  o£ 
the  sworn  testimony  for  the  state,  and  that  the  refusal  so 
to  charge  was  error.  The  charge  upon  this  subject  was, 
that  it  was  for  the  jury  to  weigh  the  statement  and  to  be- 
lieve it  all,  or  part,  or  disbelieve  the  whole  of  it ;  that  it 
was  entirely  with  them  to  say  what  weight  they  would 
give  it.  Whilst  we  think  that  it  would  have  been  well  to 
have  given  the  charge  exactly  as  requested,  yet  as  it  was 
not  in  writing,  and  was  substantially  given,  that  the  law 
was  complied  with. 

4.  It  is  alleged  that  the  law  as  given  in  charge  in  refer- 
ence to  positive  and  negative  testimony  was  error.  The 
judge  in  substance  instructed  the  jury  that  positive  testi- 
mony must  always  outweigh  that  which  is  negative  in  its 
character;  that  the  existence  of  a  fact  testified  to  by  one 
witness  positively  was  rather  to  be  believed  than  that  it 
did  not  exist  because  of  many  witnesses  testifying  that 
they  did  not  see  or  know  of  its  having  transpired,  although 
they  had  the  same  opportunity  for  observation.  This  defi- 
nition was  sufficiently  clear  to  convey  to  the  minds  of  the 

jurors  the  legal  principle  referred  to. 
V  67—41 


court  "'^ 
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"absconds.**  Upon  that  issue  the  parties  went  to  trial, 
and  a  verdict  was  rendered  in  favor  of  the  defendant. 

The  plaintiff  complains  that  the  judge  committed  error 
in  admitting  the  testimony  of  Barney  Parker  and  John  R. 
Worrill,  touching  what  transpired  between  the  defendant 
and  themselves  a  day  or  two  before,  or  about  the  time  it 
is  alleged  in  the  affidavit,  as  a  ground  of  attachment,  that 
he  "  absconds.** 

The  plaintiff  in  attachment  testified  that  he  went  to 
Parker's  house  and  inquired  for  him,  and  was  informed 
that  he  was  gone.  He  had  suddenly  disappeared.  Parker 
before  that  time  had  a  residence  and  family  in  Sumter 
county,  had  lived  there  a  long  time ;  after  that  he  never 
lived  notoriously  in  Sumter  county,  though  he  came  back 
and  stayed  about  for  some  time,  and  then  left  the  county. 

The  sheriff  testified  that  he  went  to  Parker's  to  serve 
some  papers  about  the  15th  of  November,  1856 — the  day 
on  which  the  attachment  was  sued  out — but  he  was  gone; 
he  had  a  residence  in  the  county  up  to  that  time. 

Other  testimony  was  introduced  to  the  same  effect. 

The  defendant  in  attachment  then  called  Barney  Parker, 
his  brother,  who  testified  that  a  day  or  two  before  the  de- 
fendant left,  as  referred  to  by  the  plaintiff's  witnesses,  he 
came  to  see  him,  and  asked  him  to  go  to  Alabama  for  him 
to  get  some  money  for  a  ward  of  his ;  witness  could  not 
go.  Defendant  then  said  he  was  going,  and  wanted  to 
borrow  of  witness  a  little  more  money  than  he  had  to  bear 
his  expenses.  Witness  did  not  have  it,  and  told  him  that 
perhaps  he  could  get  it  from  Mr.  Worrill.  He  returned 
from  his  trip  in  six  or  seven  days,  and  remained  for  twelve 
months  in  the  county, 

Mr.  Worrill  was  then  called,  and  testified  that  on  the 
day,  or  about  the  12th  or  13th  November — a  day  or  two 
before  the  attachment  was  sued  out,  the  defendant  came 
to  him  and  borrowed  ten  dollars,  saying  that  he  was  going 
to  Alabama  to  get  some  money  which  was  coming  to  his 
ward;  said  that  he  would  be  back  in  six  or  seven  days 
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ad  pay  the  money,  which  he  did.  He  then  remained  in 
he  county  twelve  moatha. 

Should  this  testimony  have  been  admitted  P  The  ground 
la  the  affidavit  was  that  the  plaintiff  "absconds."  Wit- 
nesses had  testified  that  he  was  not  at  home  on  the 
15th  of  November,  the  day  the  affidavit  was  made  and  the 
attachment  issued.  The- main  fact  in  issue  and  on  trial 
was,  whether  he  waa'on  that  day  absconding.  Plaintiff 
had  shown  Ills  abMOee;  defendant  offered  these  witnesses 
to  show  that  dW'  mala-  ftct  uras  not  as  chargei^,  and  that 
his  absence  was  lawfuL  The  court  let  in  the  testimony 
as  a  part  of  the  rts  gtOm,  which  includes  preparation  to 
leave,  actual  leaidng  and  secretly  stealing  away,  so  that 
the  ordinary  proccM  of  law  could  not  have  been  served 
upon  him.  The  circumstances,  acts  and  declarations 
which  grow  out  of  the  main  (act,  are  contemporaneous 
with  it,  andserve  to  illustrate  it,  are  the  res  gestte.  The 
declarations  of  a  party  made  at  the  time  of  the  trans- 
action, and  intended  to  explain  it,  to  unfold  its  nature  and 
quality,  and  in  harmony  with  it.  are  admissible." 

Do  the  conduct  and  declarations  of  the  defendant  go 
to  explain  his  absence,  and  to  unfold  his  purpose?  If  so 
they  were  admissible.  The  rule  would  be  unreasonable  that 
would  allow  the  plaintiff  to  show  the  defendant's  absence 
from  home,  and  not  allow  him  to  show  circumstances,  acts 
jrowing  out  of  the  main  fact  to  illustrate 
id  in  so  ruling 
lid  have  been 
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Harvey  vt.  The  State. 

Harvey  vs.  The  State  of  Georgia. 

1.  That  the  defendant  in  a  criminal  case  is  excitable,  whether  from  her 
state  of  health' or  otherwise,  is  not  sufficient  to  require  a  continu- 
ance. 

2.  Where  an  indictment  for  arson  charged  that  the  house  burned  was 
the  property  of  and  in  the  possession  of  a  certain  person,  and  the 
proof  showed  the  actual  possession  was  held  by  the  tenant  of  that 
person,  there  was  no  material  variance. 

Continuance.  New  Trial.  Criminal  Law.  Verdict. 
Before  Judge  CRISP.  Sumter  Superior  Court.  October 
Adjourned  Term,  1880. 

Reported  in  the  decision. 

N.  A.  Smith,  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor  general,  by  W.  A.  Hawkins; 
GUERRY  &  Son,  for  the  state. 

Crawford,  Justice. 

The  plaintiff  in  error  was  indicted  for  the  crime  of  arson, 
and  found  guilty  by  the  jury.  Two  motions  were  made — 
one  in  arrest  of  judgment,  the  other  for  a  new  trial;  both 
were  overruled,  and  error  was  assigned  thereon.  The  only 
grounds  in  either  of  the  above  motions  which  were  insisted 
on  before  us,  were  the  refusal  of  the  court  to  grant  the 
defendant  a  continuance  on  the  showing  made ;  and  that 
the  evidence  did  not  show  that  the  crib  burned  was  the 
property  of  R.  J.  Mize,  as  charged  in  the  bill  of  indict- 
ment, and  that  the  same  was  in  her  possession,  but  showed 
it  to  be  in  the  possession  of  J.  W.  Mize. 

I.  The  showing  for  the  continuance  was  made  by  the 
counsel ;  and  was,  that  the  defendant  was  seven  or  eight 
months  advanced  in  pregnancy,  and  that  she  was  very  ex- 
citable; for  these  reasons  he  did  not  think  he  could  safely 
go  to  trial. 


I 
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Because  the  defendant  in  a  criminal  case  is  very  ex- 
:itable  for  any  reason,  will  not  authorize  a  continuance, 
ft  being  no  legal  excuse,  tbe  judge  committed  no  error  in 
refusing  it 

2.  The  second  ground  of  error  alleged  is,  that  Che  indict- 
ment chaiges  that  the  crib  burned  was  the  property  of  Mrs. 
R.  J.  Mize  and  in  her  possession,  when  the  evidence  showed 
that  it  WB  in  the  possession  of  J.  W.  Mize. 

The  testimony  of  J.  W.  Mize  was  that  "  it  was  a  corn 
crib' on  the  place  I  Uve  on,  on  Mrs.  R.  J.  Mize's  place  in 
this  county,  Sumter  county;  Mrs.  R.  J.  Mize  is  my 
mother. " 

We  see  no  contradiction  here  between  the  evidence 
and  the  allegation  In  the  indictment ;  the  witness  testifies 
that  it  was  Mrs.  Mize's  place;  that  she  was  his  mother, 
and  that  he  Uvedoa  the  place.  The  meaning  of  all  which 
Is  that  he  is  the  tenant  of  his  mother,  and  that  his  pos- 
session is  rimply  ktn.' 

Although  J.  W.  Mize  may  have  been  in  the  actual  oc- 
cupation of  the  land,  yet  if  he  were  in  under  Mrs.  R.  J. 
Mize,  in  legal  contemplation  she  was  in  possession,  and 
there  was  no  error  in  overruling  tliis  ground  in  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 
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Bosworth  TV.  Thomas. 

Reported  in  the  decision. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 
GUERRY  &  Son,  for  defendant. 

Crawford,  Justice. 

The  record  in  this  case  shows  that  Bosworth,  the  plain- 
tiff in  error,  rented  a  store-house  from  Thomas,  the  de- 
fendant in  error,  for  twelve  months ;  and  in  the  note  given 
for  the  rent  this  agreement  was  inserted :  **  No  repairs  to 
be  required  of  said  Thomas.'*  After  some  four  months, 
occupation,  about  18,000  pounds  of  corn  were  put  in  the 
house,  when  the  floor  gave  way,  precipitating  the  corn 
into  the  cellar,  and  rendered  the  store  unfit  for  business. 
The  maker  of  the  note  refused  to  pay  it,  and  the  same 
was  sued  for  three  monthly  installments,  which  were  over- 
due. 

The  issue  was  as  to  the  liability  of  the  defendant  on  his 
note  under  the  proofs  submitted. 

The  evidence  shows  that  the  defendant  had  occupied 
that  store-house  from  October  i,  1874,  up  to  the  time 
that  the  accident  happened,  just  before  January  I,  1880, 
except  during  the  time  that  it  was  being  repaired.  The 
repairing  consisted  of  new  sleepers,  sills  and  flooring, 
which  were  put  in  by  Thomas,  the  landlord,  at  the  request 
of  Bosworth,  the  tenant,  who  said  that  he  could  not  use 
the  house  in  the  fix  that  it  was  in.  He  (Bosworth)  saw 
the  workmen  and  told  them  what  he  wanted  done ;  the 
workmen  did  what  he  told  them,  and  the  supervision  that 
was  given  to  the  work  was  by  Bosworth.  All  that  Thomas 
had  to  do  with  it  was  to  agree  to  the  price  and  pay  for  the 
work.  Bosworth  retained  the  store  after  the  floor  fell  in, 
but  had  to  rent  another  to  put  his  heavy  goods  in,  as  he 
could  keep  none  of  heavy  weight  in  Thomas'. 

The  jury  on  the  trial  rendered  a  verdict  for  the  plaintiff, 
under  the  evidence  and  charge  of  the  court,  to  which 
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fiocworth  cv.  Thonutt. 

plaintiff  in  error  excepts  because  of  error  in  the  latter. 
The  complaint  of  the  charge  is : 

(i.)  That  the  judge  instructed  the  jury  that  by  the 
terms  of  the  contract  Thomas  was  not  required  to  make 
any  repairs,  and  the  contract  must  be  taken  as  made  by 
the  parties. 

(2.)  THat  the  destruction  of  a  tenement  by  fire,  or  loss 
of  possession  by  any  casualty  not  occasioned  by  the  land- 
lord, would  not  abate  the  rent ;  if  it  is  occasioned  by  tli^ 
landlord,  then  it  would, 

(3.)  If  one  rent  a  house  and  it  has  a  latent  defect  u-t\- 
known  to  him,  and  he  suffer  damage  thereby,  it  could    "*^ 
set  off  against  the  rent ;  but  if  one  rent  a  house  of  wh»  cb 
he  has  had  possession  for  several  years,  and  it  was  fou.    ^ 
unfit  for  the  purposes  for  which  it  was  rented  by  the  f^^sH- 
ing  in  of  the  floor,  and  the  landlord  should  get  the  ten^^s^^ 
to  employ  workmen,  or  see  some  one  to  have  it  fixed,  amm^^^ 
it  was  done,  and  he  then  continued  to  rent  it  waiving         *^ 

repairs,  and  the  floor  should  again  fall  in,  then  no  set 0^ 

for  damages  could  be  claimed,  because  in  such  case  ^^^hc 
tenant  knew  as  much  about  the  premises  when  he  ren^r^ed 
them  as  the  landlord  did. 

The  instructions  here  given  are  objected  to  princip; 
upon  the  ground  that  the  defect  was  a  latent  one, 
unknown  to  the  tenant ;  we  do  not  think  that  the  t( 
mony  so  makes  it.     And  besides,  there  was  not  sufiici 
testimony  to  authorize  a  charge  as  to  any  latent  deft 
even  had  such  a  one  been  requested. 

The  rule  laid  down  by  this  court  in  58  Ga,,  204,  \^^ 
that  it  was  the  duty  of  the  landlord  when  he  rented  pi 
erty  at  full  price,  to  make  it  suitable  for  the  purpose 
which  it  was  rented,  unless   the  tenant  knew  as 
about  its  condition  as  he  did,  and  upon  notice  he 
keep  it  by  repairs  in  condition  suitable  for  such  use. 

In  the  case  before  us  the  tenant  knew  more  about       the 
house  than  the  landlord  did,  and  besides  had  especrmally 
waived  all  repairs.  The  doctrine  stated  in  58th  Ga.^  wa^  the 
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Peny  vs.  Boceman. 


re-affirmance  of  the  same  principle  ruled  in  the  55th  Ga.^ 
180.     We  hold  that  the  charge  was  correct  and  that  the 
evidence  fully  authorized  the  verdict. 
Judgment  affirmed. 


Perry  vs.  Bozeman. 

The  verdict  in  this  case  is  not  supported  by  the  evidence. 

(a.)  Where  there  are  several  debts  due  by  a  debtor  to  the  same  cred- 
itor, if  he  makes  payments  without  appropriatinjj:  them  to  any 
special  debt,  the  creditor  may  appropriate  them  to  any  debt  which 
is  due. 

New  Trial.  Verdict.  Debtor  and  Creditor.  Before 
Judge  Hood.     Terrell  Superior  Court.     May  Term,  188 .. 

Reported  in  the  decision. 

C.  B.  WOOTEN ;  L.  C.  HOVL,  for  plaintiff  in  error. 

GUERRY  &  Parks,  for  defendant. 

Crawford,  Justice. 

Bozeman,  the  complainant  in  this  cause,  filed  his  bill  in 
equity  in  January,  1880,  against  Perry,  the  defendant,  to 
compel  the  specific  performance  of  a  contract.  He  alleged 
that  he  had  called  on  the  defendant  to  buy  in  his  land  for 
him,  which  was  about  to  be  sold  under  an  execution  jn 
May,  1 87 1,  and  allow  him  to  redeem  it.  That  the  de- 
fendant agreed  to  do  so,  did  buy  it  in  for  about  $265.00, 
and  received  the  sheriff's  deed.  That  he  turned  over  to 
the  defendant.  Perry,  an  order  on  the  treasurer  of  Sum- 
ter county  upon  which  he  had  collected  about  $200.00 ; 
that  he  had  paid  him  besides  at  different  times  $130,00, 
all  toward  the  redemption  of  his  land,  but  that  the  de- 
fendant  was  about  to  dispossess  him  as  a  tenant  holding 
over.     His  prayer  was  for  a  perpetual  injunction  against 
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being  dispossessed,  and  that  the  defendant  execute  titles 
to  him  for  the  said  land.  On  the  trial  the  jurj'  found  for 
the  complainant.  The  defendant  moved  for  a  new  irial 
because  the  verdict  was  contrary  to  evidence,  and  because 
the  jury  found  contrary  to  the  charge  of  the  court,  in  that 
they  were  instructed,  if  Perry  had  several  demands  against 
Bozeman  and  he  failed  to  direct  the  payment  of  money  to 
Perry,  then  Perry  could  appropriate  the  same  at  his  elec- 
tion. 

Whilst  this  court  will  not  undertake  to  weigh  testimony, 
and  decide  which  way  the  balance  falls,  yet  there  must 
always  appear  enough  in  the  record  to  support  the  \  erdict. 

In  this  case,  that  which  accompanies  the  record  shows 
these  facts:  That  in  May,  187E,  the  defendant  bid  ofT  at 
the  request  of  complainant  his  land,  which  was  sold  by  the 
sheriff,  at  S265.00,  and  in  the  way  of  redemption  received 
from  him  an  order  on  Sumter  county  for  §150.00,  with 
some  accrued  interest;  that  in  1872,  1S73  and  1S74  notes 
for  $10.00  each  were  given  as  rent,  but  wliich  were  by  the 
mutual  understanding  of  the  parties  not  to  be  paid,  but 
were  given  to  show  the  possession  of  Perry,  the  purcitaser. 

In  December,  1874,  the  parties  had  a  meeting  in  the 
store  of  the  defendant,  when  some  calcuI.»tions  were  made 
by  Peny  about  this  business,  and  which  ended  by  Perry's 
giving  th"  complainant,  Bozeman,  his  due  bill  for  $82.65, 
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^IcArthur  &.  Griffin  *t  al.  vs.  De Vaughn  et  a!. 

1879  Bozeman,  the  complainant,  again  rented  the  land* 
executing  his  note  to  Peny  therefor,  and  ia  the  body 
of  the  note  itself  he  agreed  not  only  to  pay  $64.00 
for  the  rent,  but  "  to  split  and  put  up  3,000  new  rails, 
for  which  he  was  to  be  allowed  eighty  cqnts  per  hundred.** 
And  on  this  note  he  paid  $40.00,  November  27th,  1879.  So 
that  it  appears  that  he  paid  one  rent  note  of  $50.00  for 
1876;  $40.00  which  was  obtained  by  distress  warrant,  and 
the  $4000  paid  about  one  month  only  before  the  filing  of 
this  bill. 

Whether  the  brief  of  the  testimony  be  accurate  and 
full  we  hav:;  no  means  of  knowing,  but  how  the  jury  un- 
der this  evidence  could  have  found  the  land  for  the  com- 
plainant and  the  sum  of  twenty-two  dollars  and  seventy 
cents  in  addition,  is  wholly  unsatisfactory  to  this  court. 
It  is  certainly  not  sustained  by  the  proofs. 

On  the  second  point,  that  there  were  other  dealings 
between  the  parties  they  both  agree  ;  and  if  payments  were 
nade  without  direction,  the  creditor  may  appropriate 
hem  to  any  debts  which  he  holds  against  the  debtor  and 
vhich  are  due. 

Judgment  reversed, 


McArthur  &  Griffin  et  al.  vs.  DeVaughn  et  aL 

:.  Where  a  bill  of  exceptions  was  dismissed  prior  to  the  act  of  1881, 
it  will  not  be  reinstated  on  the  ground  that  by  that  act  the  defect 
could  be  cured  by  amendment. 

J.  The  exception  being  to  the  overruling  of  a  motion  for  a  new  trial, 
a  reference  to  the  brief  of  evidence  must  be  made  in  the  bill  of 
exceptions.  Prior  to  the  act  of  1881  this  could  not  be  supplied  by 
amendment ;  nor  under  that  act  is  it  likely  that  a  reference  to  the 
record  could  be  supplied  out  of  itself. 

Practice   in   the   Supreme   Court.      September  Term, 
188 1. 
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McAithttr  ft  Griffin  #/  a/,  vt.  DeVanghn  ei  ai. 

This  case  was  called  September  14th,  1 881,  and  amotion 
made  to  dismiss  it  because  the  bill  of  exceptions  con- 
tained no  reference  to  the  brief  of  evidence,  the  excep- 
tion being  to  the  overruling  of  a  motion  for  new  trial. 
Counsel  for  plaintiffs  in  error  offered  to  amend  by  insert- 
ing such  reference.  This  was  refused,  and  the  case  was 
dismissed.  The  act  of  1881,  regulating  practice  in  the 
supreme  court,  was  approved  September  28th,  1881.  On 
November  14th,  1 881,  plaintiffs  in  error  moved  to  reinstate 
the  case  on  the  docket.     This  was  refused. 

R.  K.  HiNEs;  R.  F.  Lyon;  Roberts  &  DeLacy; 
McCay  &  Abbott,  for  movants. 

No  appearance  contra. 

Jackson,  Chief  Justice. 

There  is  nowhere  in  this  bill  of  exceptions  any  reference 
made  to  the  brief  of  the  evidence  as  contained  in  the 
record.  The  error  assigned  is  the  refusal  10  grant  a  new 
trial.  In  such  cases,  while  the  evidence  need  not  be  in- 
corporated in  the  bills  of  exceptions,  there  must  be  a 
reference  to  it  as  in  the  transcript  of  the  record. 

Such  is  the  plain  provision  of  the  statute,  Code,  §4253  J 
and  the  adjudications  of  this  court  thereon.  61  Ga,^^2\ 
63  lb,,  145  ;  64  Ga.,  366;  Atlanta  etc.  Air- Line  Railway 
Co,  vs.  Smith,  admix,,  66  Ga,^  205. 

A  motion  was  made  to  reinstate  this  cause,  on  the 
ground  that  the  bill  of  exceptions  could  be  amended 
by  the  record,  under  the  act  of  1881  especially.  That 
act  has  no  application  to  this  cause,  because  it  was  dis- 
missed before  its  passage.  Even  if  applicable,  it  is 
doubtful,  to  say  the  least,  whether  reference  to  th  hruf 
of  evidence  required  to  be  in  the  bill  of  exceptions,  com\A^^ 
put  in  it  by  invoking  the  record.  The  record  could  not 
supply  a  reference  to  itself,  because  it  would  not  contain 
that  reference^  but  only  the  thing  referred  to. 
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McAithnr  A.  Griflin  r/  a/,  vs.  DcVaaghn  efa/. 

Certain  acts  not  incorporated  in  the  Code  are  also  in- 
"voked  in  aid  of  the  motion,  and  a  very  able  argument 
is  made,  based  upon  the  omitted  parts  of  those  acts.  But 
Xo  support  that  argument,  it  would  be  necessary  to  reverse 
a  long  line  of  decisions  from  38th  Georgia  Reports  down 
to  this  day.  Even  if  the  argument  were  otherwise  satis- 
factory, it  is  enough  to  say  that  ^* stare  decisis*'  is  an 
answer  to  it.  It  is  better  that  long  continued  erroneous 
construction  of  law  should  stand  than  that  new  ideas 
should  overturn  it ;  and  such  was  the  general  policy  of 
this  court  under  its  first  justices,  and  this  policy  or  rule  of 
decision  has  been  applied  to  a  large  variety  of  subjects 
since.  We  do  not  mean  to  say  that  any  of  these  decisions 
attacked  by  this  argument  of  counsel  are  erroneous,  for 
we  are  not  satisfied  that  they  are ;  but  even  if  they  were, 
they  should  stand  as  a  less  evil  than  it  would  be  now  to 
uproot  them. 

It  is  sought  also  to  take  this  cause  without  the  principle 
covered  by  the  cases  in  the  6ist  Georgia,  the  63d,  64th, 
and  that  of  the  Air  Line  Railroad  Company  ;  but  we  think 
that  the  principle  there  ruled  covers  this  case  completely. 

A  statute  of  the  state  makes  it  imperative  that  when 
the  brief  of  evidence  is  not  embodied  in  the  bill  of  excep. 
tions,  but  comes  up  in  the  abstract  of  the  record  for  the 
review  of  motions  for  new  trial,  a  reference  thereto  must 
be  in  the  bill  of  exceptions.  It  is  a  simple  requisition. 
It  can  be  easily  complied  with;  why  should  it  not  be 
done?  Reasonable  or  unreasonable,  it  is  the  law.  The 
general  assembly  may  require  what  it  pleases  to  appear 
in  that  bill,  and,  unless  unconstitutional,  it  is  the  duty  of 
this  court  to  enforce  its  requirement. 

Motion  to  reinstate  is  denied. 
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The  Eogle  and  "Phenix  Manufacturing  Co.  vs.  Van  Leonard,  truttee,  for  ok. 
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The   Eagle  and  Phenix  Manufacturing  Company 
vs.  Van  Leonard,  trustee,  for  use. 

[Crawford,  Justice,  did  not  preside  in  this  case.] 

1.  A  levy  having  been  made  on  a  dam  and  water  power  connected 
therewith,  a  claim  interposed,  a  decision  had  thereon  was  not  a  bar 
to  a  subsequent  levy  on  the  bottom  of  the  stream.  .  The  one  case 
affected  the  dominant,  the  other  the  servient  estate. 

2.  AJi,/a>  having  been  levied  on  certain  land  forming  the  bottom  of 
a  stream,  a  claim  interposed  generally,  and  issue  Joined,  it  was  not 
in  question  whether  the  claimant  had  an  easement  of  water  over 
the  land  or  not. 

{a.)  Whether,  under  a  claim  interposed  by  one  who  had  formerly 
claimed  the  dominant  estate  and  now  claims  the  servient  estate  al* 
so,  an  equitable  plea  could  be  filed  to  define  the  respective  estates 
and  the  rights  attaching  to  them  upon  their  sale  ?     Quctn. 

3.  A  levy  having  been  made  on  parts  of  certain  lots,  a  claim  interpos- 
ed, and  the  property  found  subject,  a  judgment  ordering  the  said 
parts  of  lots  to  be  sold  was  not  error.  The  reasonable  intendment 
of  such  judgment  was  that  whatever  estate  defendant  had  therein 
should  be  sold. 

Claim.  Res  Adjudicata.  Estates.  Evidence.  Ease- 
ments. Judgments.  Before  Judge  WiLLiS.  Chattahoo- 
chee Superior  Court.     November  Adjourned  Term,  1880. 

A  fi.  fa.  in  favor  of  Van  Leonard,  trustee,  proceeding 
for  the  use  of  Moses,  was  levied  on  parts  of  certain  water 
lots  extending  into  the  Chattahoochee  river  adjacent  to 
the  city  of  Columbus,  and  the  Eagle  and  Phenix  Manu- 
facturing Company  interposed  a  claim  thereto.  The 
claimant  also  filed  a  plea  of  former  recovery  to  the  effect 
that  a  levy  had  previously  been  made  on  certain  specified 
water  lots  and  "  also  the  dam  across  the  Chattahoochee 
river,  nearly  opposite  lot  one  of  said  survey,  and  the  canal 
or  raceway  in  front  of  said  lots,  and  all  the  water  power 
and  right  to  control  the  water  in  front  of  the  city  of  Colum- 
bus,as  granted  by  the  city  of  Columbus  and  state  of  Georgia, 
as  fully  as  the  same  is  held  or  controlled  by  the  Water  Lot 
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Company  of  the  city  of  Columbus,  subject  to  the  rights  of 
the  owners  of  the  lots  1,3,  11,  13  and  15,  each  to  one-nine- 
teenth part  of  the  water  controlled  by  said  dam  and  canal, 
under  divers  deeds  from  the  Water  Lot  Company  of  the 
city  of  Columbus.  The  whole  levied  upon  as  the  proper- 
ty of  the  Water  Lot  Company  of  the  city  of  Columbus, 
to  satisfy  said  ^.  fa. ;  *'  that  the  dam,  canal  and  raceway 
extend  across  the  lots  now  levied  on  ;  that  they  are  cov- 
ered by  the  water  of  the  river ;  that  the  dam,  etc.,  direct 
and  control  the  water,  and  are  essential  appurtenances 
and  parts  of  the  water  power  and  ri^ht  to  control  the 
water ;  and  that  under  such  former  levy  they  were  found 
not  subject;  wherefore  the  present  matter  in  controver- 
sy is  res  adjudicata. 

The  court  rejected  from  evidence  the  judgment  in  that 
case,  and  claimant  excepted. 

(The   general  nature  of  this  litigation    is  set  out    in  62 

G^^M  455-) 
The   court  charged,  among   other  things,  as  follows: 

"  Under  the  pleadings  in  this  case,  the  only  question  here 
is  whether  these  lots  levied  upon  are  subject  to  thisy?./<2., 
and  if  they  are,  the  question  as  to  what  has  been  or  what 
has  not  been  sold  heretofore  in  reference  to  these  lots— 
whether  these  water  privileges  have  been  sold  heretofore, 
does  not  arise.  The  sheriff  would  sell  only  the  title  of 
defendant  in  execution,  and  the  rights  of  the  claimant 
would  not  be  effected  thereby.  ** 

The  jury  found  the  property  subject.  The  judge  there- 
upon entered  up  a  judgment  reciting  the  levy,  claim  and 
verdict,  and  adjudging  that  *' plaintiff's  Ji,  fa,  proceed 
against  such  parts  of  lots  (naming  them)  as  arc  found  sub- 
ject by  said  verdict.  *'     Claimant  excepted. 

Peabody  &  Brannon,  for  plaintiff  in  error. 
R.  J.  Moses,  for  defendant. 
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Jackson,  Chief  Justice. 

This  court  granted  a  new  trial  to  the  defendant  in  er. 
ror  in  this  case  when  here  before,  on  the  ground  that  the 
court  erred  in  ruling  that  the  title  of  the  Eagle  and  Phe- 
nix Manufacturing  Company,  based  upon  the  deeds 
through  which  it  claimed  this  property,  extended  as  a  fee 
to  the  western  shore  of  the  Chattahoochee  river;  this  court 
at  the  same  time  holding  that  the  Eagle  and  Phenix  Com- 
pany possessed  a  dominant  easement  of  the  water  power  of 
the  river,  subject  only  to  the  servient  fee  in  the  Water 
Lot  Company  to  the  bed  of  the  river,  from  the  line  de- 
scribed in  the  deeds  near  the  Georgia  side  up  to  high 
water  mark  on  the  Alabama  side  of  the  river.  Now  the 
then  defendant  in  error  is  plaintiff  in  error  here,  and  com- 
plains that  the  court  below  committed  error  against  it, 
the  Eagle  and  Phenix  Company,  on  the  trial  before  the 
jury  this  time  on  three  assignments: — First,  in  ruling  out 
a  former  levy,  claim,  verdict  and  judgment  offered  in 
connection  with  and  to  sustain  a  plea  of  res  adjudicata; 
secondly,  in  charging  the  jury  that,  "  under  the  pleadings 
in  this  case,  the  only  question  here  is  whether  these  lots 
levied  upon  are  subject  to  th\s  fi.  fa. ^  and  if  they  are,  the 
question  as  to  what  has  been  or  what  has  not  been  sold 
heretofore  in  reference  to  these  lots,  whether  water  privi- 
leges have  been  sold  heretofore,  does  not  arise.  That 
the  sheriff  would  only  sell  the  title  of  defendant  in  exe- 
cution, and  the  rights  of  the  claimant  would  not  be  af- 
fected thereby ; "  and,  thirdly,  in  rendering  the  judgment 
set  out  in  the  record. 

I.  In  the  plea  of  res  adjudicata  it  is  alleged,  substantial- 
ly, that  the  water  power  connected  with  the  lots,  portions 
of  which  are  now  levied  on  and  claimed,  including  the 
dam  extending  over  them,  was  in  issue  before,  and  then 
adjudicated  in  favor  oC  the  Eagle  and  Phenix  Company 
and  against  the  claimant,  and  the  levy,  claim,  verdicti 
and    judgment     thereon,    were    tendered     in   evidence. 
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to  show  that  facti  The  description  of  the  dam  in  the 
levy,  it  is  insisted,  does  not  show  that  it  is  the  dam  and 
water  power  alluded  to  in  the  claimant's  plea ;  that  an- 
other dam  was  then  levied  on  and  in  issue  on  that  trial, 
but  that  was  an  issue  of  fact,  we  think,  if  not  plain  in  the 
record,  for  the  jury  to  settle  by  aliunde  parol  proof.  In 
such  a  case  that  sort  of  proof  is  admissible.    6i  Ga.,  62. 

But  the  entire  interest  of  the   Water  Lot  Company  in 

these  parts    of  lots  now    levied  on,  was    not  adjudicated 

and  could  not  have  been  then   adjudicated,  because  that 

entire   interest   was  not  then   levied  on  and  claimed  and! 

put  in  issue,  but  the  only  thing  in  these  lots  then  in  issue 

ivas  the  water  power  and  the  dam  essential  to  its  use.    In* 

support  of  a  plea  in  bar  of  the  plaintiff's  right  to  proceed 

against  the  fee  in  these  parts  of  lots,  it  is  clear  that  this- 

lormer  judgment   was  not  good,  for  the  reason  that  the 

fee  was  not  then  in  issue ;    and,  in  this  light,  it  is  equally 

clear,  therefore,  that  there  was  no  error  in  ruling  out  the 

evidence  offered  as   not   in  point   to   bar  the  plaintifiTs 

right  to  proceed   against  the  servient  fee,  however  smaU 

its  money  value.    Only  the  dominant  easement  was  then 

in  issue  and  only  that  could  have  been   then  adjudicated. 

2.  So  in  regard  to  the  second  assignment  of  error, 
which  attacks  the  charge  of  the  court  to  the  effect  that 
under  the  pleadings  in  the  present  case,  the  water  power 
easement,  with  all  its  appurtenances,  did  not  arise  and 
should  not  be  considered. 

The  claimant  in  no   plea  takes   issue  that   the  entire 

property  is  not  subject,  and  only  a  servient  fee  is,  but  it 

claims  all  itself;   and  issue   was  joined   on  the  right  and 

title   of  defendant  in  execution  to   these  parts  of  lots, 

claimant  asserting  title  to  the  whole  fee.     If,   therefore, 

the  plaintiff  in  execution  had  the  right  to  proceed  against 

the  servient  fee,  as  held  by  this  court  before,  reported  in 

62  Ga.f  455,  it  did  not  matter  how  much  that  estate  was 

servient  to  a  dominant  easement.    Whoever  bought  that 

fee  would  buy  it  as  encumbered  with  the  easement.    The 
6v  7—42 
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Barton  tfs.  The  State  of  Georgia. 

It  is  the  right  of  a  defendant  charged  with  a  felony  to  be  present 
at  all  stages  of  his  trial,  including  the  rendition  of  the  verdict,  and 
if  he  be  in  such  custody  and  confinement  by  the  state  as  not  to 
be  present,  unless  sent  for  and  relieved  by  the  court,  a  verdict  dur- 
ing such  compulsory  absence  is  illegal,  and  will  be  set  aside  on 
motion.  But  where  a  defendant  who  is  out  on  bail  voluntarily 
absents  himself,  he  cannot  complain  if  the  trial  proceeds  or  the 
verdict  is  received  in  his  absence. 

(a.)  Especially  was  this  the  case  where  one  of  his  counsel  was  present, 
and  on  being  asked  by  the  court  what  he  had  to  say,  answered 
nothing.' 


t( 


•* 


Criminal  Law.  Verdict.  New  Trial.  Practice  in  Superior 
Court.  Before  Judge  HiLLYER.  Fulton  Superior  Court, 
April  Term,  i88i. 

Barton  was  indicted  and  convicted  of  the  crime  of  per- 
jury. At  the  same  term  he  moved  to  set  aside  the  verdict 
as  illegal,  and  to  be  discharged,  on  the  ground  that  he 
could  not  be  again  put  in  jeopardy.  The  facts,  as  gathered 
from  the  motion  and  affidavits  submitted,  were,  in  brief, 
as  follows : 

Barton  was  out  under  bond.  He  had  been  in  constant 
attendance  upon  the  court  up  to  the  time  the  jury  re- 
tired, which  was  about  8  P.  M.  Before  they  retired  the 
judge  instructed  the  sheriff  to  send  for  him  and  the  solicitor 
general,  in  case  the  jury  should  agree  upon  a  verdict. 
After  waiting  for  about  half  an  hour,  the  deputy  sheriff 
in  charge  carried  the  jury  to  supper,  and  afterwards  re- 
turned them  to  their  room.  The  defendant  made  an 
arrangement  with  a  friend  to  remain  in  the  court  room, 
and  if  the  jury  should  agree  upon  a  verdict  to  give  him 
(defendant)  notice  thereof.  The  deputy  sheriff  .knew  of 
this  arrangement,  but  was  not  a  party  to  it.  Defendant 
and  his  counsel  then  left  the  court  room,  as  did  also  the  clerk. 
Defendant  went  home,  and  about  ii  or  12  P.  M.,  suppos- 
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is  SO  illegal  as  to  necessitate  the  setting  it  aside  on  a  mo- 
tion therefor.  Nolan  vs.  the  State,  53  G^^i.,  137;  55  /<*.,  521. 

The  principle  thus  ruled  is  good  sense  and  sound  law ; 
because  he  cannot  exercise  the  right  to  be  present  at  the 
rendition  of  the  verdict  when  in  jail,  unless  the  officer  of 
the  court  brings  him  into  the  court  by  its  order. 

But  the  case  is  quite  different,  when  after  being  present 
through  the  progress  of  the  trial  and  up  to  the  dismissal 
of  the  jury  to  their  room,  he  voluntarily  absents  himself 
from  the  court  room  where  he  and  his  bail  obligated 
themselves  that  he  should  be.  This  difference  is  plainly 
indicated  by  the  ruling  in  the  Nolan  case  in  the  55th 
Georgia,  and  the  opinion  of  the  court  delivered  in  that 
case  by  Judge  BLECKLEY.  And  the  absolute  necessity 
of  the  distinction,  or  the  abolition  of  the  continuance  of 
the  bail  when  the  trial  begins,  is  seen,  when  it  is  con- 
sidered that  otherwise  there  could  be  no  conviction  of  any 
defendant  unless  he  wished  to  be  present  at  the  time  the 
verdict  is  rendered. 

From  the  charge  of  the  court,  from  the  countenances 
of  the  jury,  from  the  course  of  the  argument,  from  the 
hints  or  misgivings  of  counsel,  from  information  leaking 
out  of  the  jury  room,  the  defendant  might  see  that  the 
jury  would  convict  him,  and  absent  himself  until  the 
verdict  was  rendered,  and  thus  have  its  rendition  made 
entirely  nugatory  by  his  own  act. 

The  forfeiture  of  the  bond  is  nothing.  Appearance  at 
the  next  term  would  save  his  bail,  and  trivial  costs 
only  would  be  the  penalty  paid,  while  the  whole  case  must 
be  tried  again  or  the  defendant  be  discharged  altogether, 

A  second  trial  at  the  next  term  could  be  made  at  his 
option  to  result  in  the  same  way  at  the  same  trivial  costs 
and  so  on  ad  infinitum.  Can  this  be  the  law  ?  We  think 
that  it  cannot  be,  is  as  certain  as  that  it  ought  not  to  be. 

It  ought  not  to  be,  because  it  would  put  it  in  the  power 
of  defendants  on  bail  to  block  their  conviction  for  felonies 
forever;  it  cannot  be,  because  the  very  object  of  all  crimi- 
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done.  Indeed  he  was  asked  by  the  court  what  he  had  to 
say,  and  he  replied,  **  nothing.*'  So  that  we  cannot  see 
how  the  defendant  was  hurt  in  thb  case  in  any  view  of  it. 

Any  arrangement  he  had  made  with  a  private  person 
to  let  him  know  when  the  jury  would  be  ready  to  deliver 
the  verdict,  and  the  failure  of  such  person  to  comply  with 
his  promise,  cannot  effect  the  point.  It  was  his  duty  and 
obligation  in  his  bond,  as  well  as  his  right,  to  be  pres- 
ent until  the  close  of  his  trial — the  rendition  of  the  ver- 
dict ;  and  being  free,  it  was  for  him  to  provide  so  as  to 
be  present. 

No  advantage  was  taken  of  him,  so  far  as  the  record 
discloses  the  facts ;  he  was  called  according  to  law,  he 
failed  to  respond,  and  the  court  forfeited  his  recognizance 
and  received  the  verdict. 

According  to  our  judgnjent  the  ruling  of  the  superior 
court  that  the  verdict  stand  is  right  and  must  be  af- 
firmed. 

We  append  the  cases  cited  by  the  counsel : 

For  plaintiff  in  error:  53  Ga.j  137;  55  16.,  521 ;  59/*., 
514;  39/*.,  7i8;43  /*.,  725;  7 Ohio,  181  -,4 Humphrey's,  254; 
53  Miss.,  363 ;  5  Ark.,  43'  ;  I  Conn.,  90;  19  Grat.,  662 ; 
12  Ga.,  25 ;  7  Ala.,  259 ;  2  Snead,  549 ;  3  Cald.,  97  ;  7  Id., 
338 ;  67  N.  C,  283  ;  25  Wis.,  172  ;  43  N.  Y.,  3 ;  2  Fla.,  502  ; 
Mag.  Wis.  R.,  Crim.  Law,  501 ;  Bonner  vs.  The  State,  this 
term,  Supreme  Court  of  Georgia. 

For  the  state :  55  Ga.,  $21 ;  16  Ind.,  357  ;  36  Miss.,  531 ; 
49/^.,  716. 

Judgment  affirmed. 
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Wilson  vi.  the  State  of  Georgia. 

Where  an  indictment  chaiged  both  a  aale  of  lottery  tickets  and  alio 
ihecondiictingof  a  scbemeorderlce  for  the  hazarding  of  money  or 
Other  valuable  thing,  there  wamo  error  in  charging  the  jury  that  if 
tbey  believed  from  the  evidence  that  the  defendant  had  committed 
the  offense  described  in  the  lut  count,  tbey  would  so  state ;  nor 
was  a  \-erdict  in  these  words :  "  We,  the  jury,  find  the  defendant 
gulhjr  vf  maintafnjng  and  keeping  a  scheme  or  device  for  hazarding 
money,"  objectionable  »  a  wpttAal  verdict. 

a.  If  a  person  keep  an  olGceln  which  are  exhibited  cenain  numbers, 
and  others  with  hii  consent  select  a  certain  number  or  numbers, 
paying  him  therefor,  the  object  being  Itiat  they  are  either  to  lose 
the  money  ao  paid  or  get  more,  and  if  lost  the  keeper  of  the  office  re- 
tains it,  such  person  wouklbegu'ltyof  maintaining  and  keeping  a 
scheme  or  device  for  hazarding  money. 

(a.)    The  charge  expressed  no  opinion  on  the  evidence. 

Criminal  Law.   Lotteries     Chaise  of  Court.      Before 
Judge  Clark.  City  Court  of  Atlanta.  March  Term,  1881. 

Wilson  was  indicted  and  was  tried  in  the  city  court  of 
Atlanta.  The  indictment  contained  two  counts,  one  for 
selling  lattery  tickets,  the  other  for  keeping  and  maintain. 
ing  a  lottery  and  other  scheme  or  device  for  the  hazard. 
ingof  money  or  other  valuable  thing.  The  evidence  was  all 
aimed  at  the  establishment  of  the  second  count.  It  tend- 
ibow  that  the  defendant  kept  an  office  or  shop  in 
ling  from  1  to  78 ;  that  per- 
umber  or  numbers. 
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that,  there  being  no  evidence  of  the  carrying  on  of  a  lot- 
tery by  defendant,  they  could  not  convict  of  that,  but  were 
remitted  to  the  consideration  of  the  other  branch  of  the 
case,  charged  them  that  if  they  should  find  the  defendant 
guilty,  they  should  say:  "We,  the  jury,  find  the  defend- 
ant guilty  of  the  scheme  or  device  for  the  hazarding  of 
money."  He  referred  them  to  the  indictment  for  the 
exact  language,  and  charged  them  that  ^'and"  and  ''or*' 
in  such  a  case  were  the  same. 

The  jury  found  the  defendant  guilty,  shaping  their  ver- 
dict in  accordance  with  this  last  charge.  Defendant  moved 
for  a  new  trial,  assigning  error  in  each  of  these  rulings. 

The  motion  was  overruled,  and  defendant  excepted. 

W.  T.  Newman,  for  plaintiff  in  error. 

W.  D.  Ellis,  solicitor  city  court,  by  brief,  for  the 
state. 

Jackson,  Chief  Justice. 

The  indictment  contained  two  counts,  one  for  selling 
lottery  tickets,  and  the  other  for  unlawfully  keeping  and 
carrying  on  a  lottery  and  other  scheme  or  device  for  the 
hazarding  of  money  and  other  valuable  thing. 

The  defendant  was  found  guilty  of  the  latter  offense 
and  brings  the  case  here,  alleging  as  error  the  refusal  of 
the  circuit  court   to  grant  him  a  new  trial. 

I.  It  was  not  error  in  the  court  to  instruct  the  jury  in 
regard  to  the  form  of  their  verdict,  if  they  should  find  the 
defendant  guilty.  It  was  the  duty  of  the  court  so  to  in- 
struct them  in  this  case ;  because  if  he  were  guilty  at  all 
it  was  of  the  offense  of  maintaining  and  keeping  a  scheme 
or  device  for  hazarding  money,  which  the  court  in- 
structed to  the  effect.that  he  was  guilty  of,  if  of  any  crime 
at  all.  There  was  no  proof  that  he  had  sold  lottery  tickets 
or  carried  on  a  lottery,  but  the  proof  was  all  aimed  at  the 
point  that  he  did  keep  and  carry  on  a  scheme  or  device 
for  hazarding  money. 
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The  verdict  is  not  liable  to  the  criticism  of  being  a  spe- 
cial verdict.  It  does  not  find  a  number  of  specific  facts  and 
leave  the  crime  to  be  gathered  from  them  ;  but  it  finds  the 
defendant  guilty  of  the  offense  of  carrying  on  a  scheme  or 
device  for  hazarding  money.  It  simply  specifies  the  crime, 
and  as  other  kindred  offenses  were  in  the  bil]  of  indict- 
ment (which  is  not  excepted  to  here),  it  was  necessary  that 
it  should  be  specified. 

2.  The  other  ground  insisted  upon  here,  is  that  the 
court  erred  in  charging  as  follows  ; 

"It  shall  not  be  lawful  for  any  person  or  persons  either 
by  themselves,  servants,  agents,  employes  or  others  to 
keep,  maintain,  employ  or  carry  on  any  lottery  in  this 
state,  or  other  scheme  or  device  for  the  hazarding  of  any 
money  or  valuable  thing,  (reading  from  the  act  of  Feb- 
ruary 24th,  1877.)  Well,  I  charge  you  that  if  you  believe 
from  the  evidence  that  this  defendant  kept  an  office  or 
shop — whatever  you  may  call  it — and  in  that  office  were 
placed  numbers  from  i  to  78,  and  that  any  one  with  his 
consent  selected  from  those  numbers  any  number  or 
numbers,  and  paid  him,  defendant,  for  them,  and  if  the 
effect  of  that  was  to  lose  the  money  so  paid,  or  get  or 
draw  money  afterwards  from  defendant,  and  that  money 
lost,  if  you  believe  it  was  lost,  defendant  retains;  if  you 
believe  these  things  proved  by  the  evidence  beyond  a 
^oubt,  and  it  to  have  occurred  within  this 
om  the  finding  of  the  bill  of 
~~  lat  this  defend- 
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3.  There  is  no  expression  or  intimation  of  an  opinion  on 
the  evidence  as  to  what  is  or  is  not  proved,  but  all  that 
is  left  to  the  jury,  and  they  are  told  that  if  certain  things 
are  proved  beyond  a  reasonable  doubt,  then  they  would  be 
authorized — not,  must,  should  or  ought — but  would  be  au- 
ilwrized  to  find  the  defendant  guilty. 

The  evidence  is  sufficient  to  support  the  verdict ;  the 
act  of  1877  furnishes  the  law  for  it;  the  subsequent  act 
of  1 88 1,  p.  62,does  not  affect  or  annul  this  offense  that 
the  act  of  1877  made  penal,  though  it  may  emphasize  or 
make  it  clearer,  and  we  see  no  legal  reason  why  the  ver- 
dict should  not  stand. 

Judgment  affirmed. 


THk  Merchants'  and  Mechanics'  Insurance  Com- 
pany vs.  ViNiNG  &  Brother,  for  use. 

1.  Where  the  jg^eneral  agent  of  an  insurance  company  refused  to  settle 
with  a  policy  holder  who  claimed  to  have  sustained  a  loss,  until  the 
termifiation  of  certain  garnishment  cases,  and  refused  to  fix  either 
the  liability  or  the  amount  thereof,  alleging  such  garnishments  as  a 
reason,  such  conduct  amounted  to  a  refusal  to  pay  and  a  waiver  of 
preliminary  proofs,  at  least  during  the  pendency  of  the  garnishment 
cases. 

2.  That  a  case  is  brought  in  the  name  of  one  person  for  the  use  of 
another  makes  no  difference  to  the  defendant,  unless  there  is  some 
defense  as  against  the  usee,  or  the  creation  of  the  use  affects  his 
rights. 

(<7.)  If  a  debtor  be  garnished  by  creditors  of  his  creditor,  and  the  debt 
is  claimed  by  a  usee,  on  proper  answer  the  court  will  decide  be- 
tween the  usee  and  garnishing  creditors,  and  so  protect  the  debtor. 

3.  The  refusals  to  charge  are  governed  by  the  first  head-note. 

4.  Where  the  general  charge  is  full  and  correct  on  a  certain  branch  of 
a  case,  and  a  special  request  on  that  subject  is  faulty,  its  refusal  will 
not  operate  to  cause  a  new  trial. 

5.  If  proof  of  loss  be  made  to  a  general  adjuster  of  a  foreign  insurance 
company  who  is  engaged  in  the  adjustment  of  this  particular  loss* 
it  is  sufficient,  without  also  making  such  proofs  to  the  "  home  office." 

6.  There  is  evidence  enough  to  sustain  the  verdict  in  thi^  case. 
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'  Insiir^m.  Contracts.  Waiver.  Charge  of  Court.  Fraud. 
I^ndpvi  and  Agent.  New  Trial.  Before  Judge  Willis. 
Muscogee  Superior  Court.    November  Adjourned  Term, 


Viningit  Brother  sued  the  Merchants'  and  Mechanics* 
Insuranea  Compuiy  of  Vii^inia,  on  a  policy  of  insurance 
for  9l,00(X0afor  the  use  of  certain  named  parties.  On  the 
trial  It  appeared  that  the  fire  occurred  in  J.>nuar>-,  iSyc, ; 
that  withlnabout  two  weeks  after  the  fire  Hawks,  who  was 
the  general  adjuster  of  the  company  in  Geoi^ia.went  to  the 
scene  of  the  fire  to  adjust  the  loss.  He  furnished  plaintiffs 
with  blank  proob  of  loss,  which  they  filled  out  and  ex- 
hibited to  Wm.  He  made  no  objection  to  them  except  as 
to  a  calculation  to  reach  the  amount  lost.  They  then 
turned  the  proofs  over  to  their  attorneys,  who  went  to  see 
Willcox,  thegener^  ^ent  of  the  company,  at  Columbus, 
Ga.  He  said  he  could  do  nothing,  as  the  company  had 
been  garnished  by  creditors  of  plaintiffs.  Their  counsel 
sought  to  settle  the  amount  of  the  loss,  leaving  the  mode 
of  its  payment  alone  open,  but  Willcox  said  he  could  do 
nothing  on  account  of  the  pendency  of  garnishments; 
and  tliey  are  still  pending.  The  proofs  of  loss  were  filed 
with  Willcox  in  May  or  June,  and  fuit  brought  to  the 
next  fall  term  of  court.     The  jury  found  for  the  plaintiffs. 
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lowing  request  in  writing  :  *'  The  policy  sued  on  in  this 
case  by  the  terms  and  conditions  thereof  did  not  become 
due  until  sixty  days  after  notice  and  proofs  of  the  loss  had 
been  given  either  to  the  company  at  its  office  in  Rich- 
mond, Virginia,  or  to  its  agent  in  this  state ;  and  the  act 
of  showing  the  proofs  to  an  adjuster  of  the  company  to 
inquire  if  they  were  in  proper  form,  is  not  a  compliance 
with  such  terms  and  conditions." 

(3.)  Because  the  court  refused  to  give  in  charge  to  the 
jury  the  following  request  in  writing:  "If  the  jury  be- 
lieve that  any  demand  was  made  for  payment  whilst  the 
company^  was  garnished  at  the  instance  of  creditors  of  A. 
G.Vining  &  Bro.  in  suits  claiming  as  much  or  more  than 
the  amount  due  on  the  policy ;  and  if  the  company  refused 
to  pay  because  of  such  garnishments,  then  such  refusal 
would  not  be  a  waiver  of  filing  of  such  proofs/' 

(4.)  Because  the  court  refused  to  charge  the  jury  the  fol. 
lowing  request  in  writing:  "  II  the  jury  believe  from  the 
evidence  that  the  assured,  A.  G.  Vining  &  Bro.,  did,  in  or- 
der to  obtain  the  issuance  of  this  policy,  make  a  written 
application,  and  in  such  application  the  assured  in  answer 
to  a  question  '  what  was  the  date  and  amount  of  the  last 
inventory*?  the  assured  answered,  that  the  last  inven- 
tory taken  was  in  the  fall  of  1878,  and  if  the  evidence 
show  that  no  inventory  was  taken  in  the  fall  of  I878,  and 
that  the  last  one  was  taken  in  the  fall  of  1877,  and  the 
amount  was  $1600.00,  and  not  $2000.00,  then  the  policy  is 
void." 

On  this  point  the  facts  are  these :  The  application  to 
obtain  insurance  in  December,  I878,  stated  that  the  plain- 
tiffs took  an  annual  inventory  of  stock ;  that  the  last  one 
had  been  made  ''  last  fall,"  and  amounted  to  $1500.00. 

(5.)  Because  the  court  charged  the  jury  as  follows :  "  If 
this  company  employed  an  adjuster,  and,  after  notice  of 
the  loss,  sent  him  to  where  this  fire  occurred,  and  where 
plaintiffs  lived,  and  plaintiffs  submitted  to  him  their  books 
and  invoices  and  such  further  proof  as  was  required  of 
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them  by  the  adjaMer,  and  itid  proofs  were  submitted  to 
him  irithia  a  reuoAMt  Ict^th  of  time,  and  he  made  no 
objection  to  them  OBJUOotiiltaf  insufficiencies;  then  they 
.voald  not  be  requked.to  give  any  other  or  further  notice 

becauie  that  woald  «n«int  to  a  waiver.  But  if  you  be- 
lieve from  the  tetflmsBy  that  these  plaintiffs  made  out 
their  proofs,  and  did  not  submit  them  to  this  company  or 
'  its  adjuster  or  other  «ceat  within  a  reasonable  length  of 
time  after  the  fire,  ud  weee  not  prevented  from,  doing  so 
by  any  act  or  sttteoieilt  o(  this  comp  iny  or  its  agent,  then 
they  would  aot  be  entitled  to  recover,  unless  you  should 
believe  the  coa^May  orlts  agent  refused  to  make  any  pay> 
ment." 

(6.)  Because  Ae  verdict  is  decidedly  and  strongly  against 
the  weight  of  the  evidence  and  contrary  to  law. 

The  motioB  wis  overruled,  and  defendant  excepted. 

FeaBODY  ft  BraNMON,  for  plaintiff  in  error. 
BL&MDPOKD  &GARRARD,  for  defendants. 

Jackson,  Chief  Justice. 

I.  The  important  question   in  this  casein   respect   to 
the  charge  of  th"*  court  touching  the  refusal  of  the  com- 
3  pay  the  policy,  and  thereby  the  waiver  of  proof 
I  defeat  the   recovery  here 
^hat  proof,  has  been   dis- 
n  the  opin- 
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But  when  a  man  absolutely  refuses  to  settle  with  another 
until  the  termination  of  another  suit,  it  would  seem  that 
such  refusal  to  settle  is  an  absolute  refusal  to  pay  until 
that  time  has  expired ;  and  as  the  proof  was  made  in  some 
two  months  afterwards  to  the  general  agent  at  Columbus, 
himself,  it  is  difficult  to  see  how  the  defendant  was  hurt 
by  any  charge  bearing  on  this  point.  The  time  when  made 
is  reasonable  under  all  the  facts,  and  it  would  have  been 
a  great  wrong  to  allow  the  recovery  to  be  defeated  on  such 
a  point.  A  great  wrong,  or  that  which  works  a  great 
wrong  without  some  show  of  reason,  cannot  be  law. 

2.  Nor  can  we  see  what  it  matters  to  this  company  to 
whom  the  money  recovered  will  go,  to  the  parties  holding 
the  legal  title,  or  to  the  usees.  If  they  be  garnished  as  to 
what  they  owe  the  former,  they  have  but  to  answer  the 
facts,  and  the  court  will  take  care  of  them  and  decide  as 
between  the  usees  and  the  garnishing  creditors  to  whom  the 
money  should  be  paid  eventually.  If  the  company  itself 
had  any  claim  against  Vining  &  Bro.,  any  set-off  or  plea 
against  Vining  &  Bro.,  which  would  not  be  good  against 
their  usees,  then  indeed  the  title  might  be  subject  matter 
of  inquiry.  And  so  this  court  has  substantially  ruled. 
62  Ga.,  187. 

The  usee  might  have  been  stricken  or  changed,  the  case 
cited  rules  ;  and  it  would  be  no  concern  of  the  company 
unless  thereby  some  defense  of  theirs,  as  set-off  or  the 
like,  had  been  defeated. 

There  is  no  plea  or  pretense  that  it  was  assigned  before 
the  fire,  and  this  disposes  of  all  points  in  respect  to  the 
suit  being  for^Ore  use  of  the  parties  named. 

3.  Most  of  the  requests  to  charge  are  in  respect  to  the 
waiver  of  proof  of  loss  by  the  refusal  to  settle,  and  are 
ruled  in  the  case  referred  to  in  the  first  division  of  this 
opinion.  They  are  mere  variations  of  objection  to  the 
charge  of  the  court  on  that  subject,  and  antagonize  the 
view  we  take,  that  what  transpired  in  respect   to  the  re- 
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ftisal  to  settle,  unounts  to  a  refusal  to  pay,  and  would  not 
operate  in  Uw  to  tfefeat  a  recovery. 
'  4.  The  twdfth  request  is  to  the  effect  that  if  a  certain 
•fnisrepresentatioD  was  made,  it  would  render  the  policy 
void.  That  allied  misrepresentation  is  that  the  inven- 
tory of  the  goods  m  Che  store  was  represented  in  the  ap- 
plication'as  taken  In  1878,  when  it  was  taken  in  1877,  and 
that  the  stock  on  hand  was  worth  two  thousand  dollars, 
when  really  it  Iras  worth  but  sixteen  hundred  dollars. 
The  general  charge  of  the  court  is  full  and  explicit  and 
strong  on  the  subject  of  misrepresentations  and  their  ef- 
fect, and  the  utmost  good  faith  which  the  law  required  in 
applicatiiHis  for  the  policy.  Still,  if  there  be  evidence  to 
support  this  leqiieat,  it  should  have  been  given.  But  in 
examining  the  record,  we  do  not  see  that  the  policy  con> 
tains  a,  statement  by  .the  assured  that  the  stock  was  worth 
two  thousand.' doUara  on  the  3d  of  December,  but  the 
statement  Is  that  he  answered  "about  1 1  joo-Cnlast  fall."  So 
that  the  request  Is  In  part  faulty,  there  being  no  represen- 
tation that  Ae  stock  was  worth  two  thousand  dollars. 

The  general  chargto  being  sound,  and  the  special  re- 
quest not  supported  in  its  entirety  by  the  testimony,  we 
think  that  the  latter  should  not  have  been  given,  and  that 
the  court  committed  no  error  in  refusing  it. 

5,   Under  the  proof    that   tlic   adjuster  was  an  agent  of 
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held  by  us  touching  the  effect  of  refusal  to  pay,  and  its 
effect  on  waiver  of  proof  of  loss  for  two  or  three  months^ 
so  far  as  this  case  is  concerned,  as  the  proof  was  given  to> 
an  authorized  agent  to  adjust  the  loss  in  this  case,  and 
who  was  the  general  agient  for  Georgia  to  do  that  worlc^ 
within  a  few  weeks,  which  surely  was  a  reasonable  time. 

6.  There  is  proof  enough  to  sustain  the  verdict,  though 
tbe^cvidence  be  conflicting,  and  the  weight  of  it  may  in- 
cline to  the  fact  that  it  is  somewhat  large ;  yet  when  the 
jury  find  it  and  there  is  evidence  to  support  the  findings 
and  the  presiding  judge  approves  it,  this  court  does  not 
interfere. 

Judgment  afHr  med. 


Bentley  vs.  Gay. 

Where  loorsuits  were  pending  «q  appeal  in  the  superior  court,  arising 
under  the  same  contract,  involving  the  same  pleas,  and  upon  which 
the  same  verdict  must  have  been  rendered,  there  was  no  error  in 
coosoUdating  and  trying  them  together. 

Practice  in  Superior  Court.  Appeals.  Before  Judge 
Stewart.  Rockdale  Superior  Court.  February  Ad- 
journed Term,  1881. 

Reported  in  the  decision. 

J.  N.  Glenn  ;  L.  E.  Bleckley,  for  plaintiff  in  error. 

Geo.  W.  Gleaton,  for  defendant. 

Speer,  Justice. 

The  defendant  in  error  caused  difi.fa.  in  his  favor  to  be 
levied  upon  certain  real  estate  in  the  possession  of  plain- 
tiff in  error,  to  which  he  interposed  his  affidavit  of  illegality, 
and  also  a  claim  to  the  property  levied  on  as  having  been 
-exempted  and  set  apart  to  him  for  the  benefit  of  hisfanti|- 

V  67-43 
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1y. under  the  Homestead  laws  of  this  state.  On  the  trial  of 
the  Issue  mnde  ob  said  illegality  and  claim,  under  the  evi- 
dence and  charge  of  the  court,  the  jury  found  the  issue  in 
favor  of  the  pUintifT  in  fi.  fa.,  and  against  said  illegality, 
with  twenty  p«  cent,  on  the  principal  of  said_/?./a.  for 
^lamages  againSt-the  defendant.  Whereupon  defendant 
made  a  motion  for  a  new  trial  on  various  grounds  set  forth 
in  the  record,  which  the  court  overruled,  and  defendant 
-excepted. 

The  first  ground  of  the  motion,  and  the  only  ground  re- 
lied upon  by  counsel  before  this  court,  w?^ :  Because  the 
-court  erred  in  striking  the  first  ground  of  iU^ality  to 
plaintiETs  fi.fa~,  which  was  as  follows:  "  Because  the 
:8aid  mentioned  jC.yb.  and  judgment  upon  which  it  is  found- 
-ed  is  null  and  void,  being  based  upon  four  separate  suits 
■on  the  appeal  from  the  county  court,  each  suit  being  for 
one  hundred  dollars;  and  that  said  four  cases  were  submit- 
'ted  without  an  order  to  consoUdate  on  the  minutes  ;  and 
the  jbry  trying  said  causes  rendered  only'  one  verdict  and 
judgment.  The  foundation  of  said  ^./ii.  was  taken  there- 
on without  authority  of  law,  and  that  there  should  have 
^been'a-verdlct  In'  each  case,  hence  said^.  fa.,  and  judg- 
-ment  U  v(dd  andinoperative." 

Was  there  error  in  the  court  below  in  sustaining  the 
demurrer  to  this  ground  a'i  abovu  set  fortli  in  tlie  illegality, 
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ties,  were  made  under  the  same  contract  and  involved  the 
the  same  pleas,  and  upon  which  the  same  verdict  was  to 
be  rendered."  It  will  be  seen  from  the  affidavit  filed  that 
the  defendant  below  does  not  deny  that  no  order  was 
taken  or  his  consent  given  to  the  consolidation  of  these 
cases  in  the  superior  court,  but  merely  that  said  cases 
vrere  submitted  without  an  order  to  consolidate  on  the  min- 
Mites.  If  this  should  be  so,  the  order  can  be  entered  nunc 
^pro  tunc.  His  consent  was  not  a  necessity,  but  the  con- 
solidation was  a  matter  in  the  discretion  of  the  court, 
"where  the  parties,  the  contract,  the  pleas  and  the  verdict 
Xo  be  rendered  were  all  the  same. 

Let  the  judgment  below  be  affirmed. 


Wilder  &  Son  vs.  Frederick. 

I.  The  homestead  is  not  subject  to  a  debt  created  for  materials  used  in 
building  the  house  thereon  before  it  was  set  apart  as  exempt. 

3.  After  the  setting  apart  of  a  homestead,  if  it  is  desired  to  sue  and 
obtain  a  judgment  which  will  bind  it,  the  pleadings  should  show 
the  grounds  of  such  liability.  The  homestead  is  in  the  nature  of  a 
trust  estate,  and  proceedings  against  it  should  be  shaped  accord- 
ingly. 

3.  Where  the  application  for  homestead  stated  the  county  and  alleged 
the  applicant  to  be  "  of  said  cotinty,"  his  residence  was  sufficiently 
set  forth. 

(tf.)  In  1873  it  was  not  necessary  to  set  out  the  names  and  ages  of  the 
beneficiaries  in  an  application  for  a  homestead. 

(^.)  While  it  is  better  in  all  cases  to  state  the  ownership  of  the  property 
sought  to  be  exempted,  and  in  case  of  a  married  woman  it  is  neces- 
sary, its  omission  does  not  render  an  application  by  her  husband  in- 
valid.   The  presumption  is  that  the  property  is  his. 

Homestead.  Pleading.  Trusts.  Husband  and  Wife. 
Before  Judge  Stewart.  Houston  Superior  Court.  April 
Term,  1881. 

Reported  in  the  decision. 

.    Davis  &  Riley,  by  brief,  f or  plaintifTb  in  error. 
Warren  &  Grice,  for  defendant. 
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CiuiraoitD,  Justice. 

An'tiJOcUOtXl'lll  TavbrofWilder&Son  was  levi«]  upon 
certain  land  utlie  property  of  J.  M.  Frederick,  who  claim- 
ed it  as  a  homestead  for  his  family. 

The  tacts  being  undisputed,  the  case  was  submitted  to 
the  judge  without  a  jury.  The  homestead  was  set  apart  in 
December,  1873,  The  execution  was  founded  upon  a  debt 
which  existed  prior  to  that  time,  and  was  for  doors  and 
sash,  which  had  been  used  by  defendant  on  his  dwelling- 
house  situated  on  the  land. 

I.  The  first  question  made  by  the  record  is,  whether  a 
debt  created  by  the  owner  of  land,  before  the  same  is  set 
apart  as  a  homestead,  for  material  used  in  building,  or 
completing  his  dwelling,  can  subject  the  same  to  sale  for 
its  payment. 

It  has  been  held  by  this  court,  that  the  homestead  was 
not  subject  to  the  payment  of  a  debt  for  labor  done  thereon 
before  it  was  set  apart  as  such.  And  "that  the  word 
'  thereon  '  in  connection  with  '  labor/  refers  not  to  the  soil 
or  property  out  of  which  the  homestead  is  afterwards 
carved,  but  to  the  land  after  it  is  made  homestead''     60 

It  was  also  held  in  5S  Ga.,  363,  that  the  homestead 
was  subject  to  a  debt  for  labor  done  thereon   in   cultiva- 
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2.  The  second  question  is,  whether,  if  the  homestead 
proceedings  are  valid,  then  to  subject  the  land  to  a  debt 
for  which  it  would  be  liable  after  it  is  set  apart,  should  it 
not  be  sued  as  any  other  trust  debt?  In  59  Ga.,  330,  it 
was  ruled  that  the  title  to  land  set  apart  as  a  homestead 
is  for  the  use  and  benefit  of  the  family,  and  is  in  the  nature 
of  a  trust  estate.  If,  therefore,  it  be  sought  to  subject 
such  property  to  the  payment  of  a  debt  for  which  it  is 
liable,  the  pleading  should  show  the  g^rounds  of  the  claim 
and  how  the  estate  is  liable,  and  the  names  of  the  cestui 
que  trusts^  as  provided  in  section  3377  of  the  Code. 

3.  The  last  question  made  is,  that  the  homestead  was 
invalid  because  it  does  not  affirmatively  appear  that  Fred- 
erick was  a  resident  citizen  of  Houston  county  ;  nor  does 
it  set  forth  the  ages,  names  and  members  of  his  family ; 
nor  does  it  specify  the  lands  out  of  which  the  homestead 
is  to  be  carved,  or  that  he  has  title  thereto. 

That  the  first  objection  to  this  homestead  is  not  well 
founded  appears  from  the  record,  wherein  the  applicant 
sets  forth  a  copy  of  the  proceeding,  so  much  of  which  on- 
ly as  is  necessary  to  state  is  in  the  following  words : 
"  Georgia,  Houston  county :  To  the  ordinary  of  said  coun- 
ty. The  petition  of  Josiah  M.  Frederick,  of  said  county^ 
respectfully  showeth,  etc."  This  we  think  beyond  all  ques- 
tion sufficient  to  show  the  residence  of  the  applicant. 

A  failure  to  set  out  the  names  and  ages  of  members  of 
the  applicant's  family,  at  the  time  this  homestead  was  ap- 
plied for,  in  December,  1873 — the  law  did  not  require  this 
to  be  done,  and  it  has  been  so  decided.  59  Ga.^  235  ;  62, 
Ib.y  302. 

Upon  the  last  objection  to  this  homestead,  the  question 
is  not  so  clear,  nor  has  it  been  decided  by  this  court,  al- 
though several  decisions  have  been  referred  to  as  controll* 
ing  it. 

In  the  6ist  Ga.^  105,  this  court,  in  dealing  with  a  case 
where  a  married  woman  made  application  for  homestead, 
held  that  the  record  of  a  homestead  should  show  out  of 
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whdM  hud  the  applicant  sought  to  have  the  homestead 
earvisit  m  that  the  creditors  might  be  notified  that  their 
intereitt  were  attacked.  And  when  a  wife  makes  such 
appUcatfon,  ihe  ihould  show  whether  it  ts  to  be  set 
apaitront  oFher  own  or  her  husband's  property.  It  was 
l{kewneTiri«lillt3ie62d,  Ga.,  568,  as  also  in  the  case  of  Ci>/- 
fee  vs.  Adams,  at  the  September  term,  iSSo,  not  yet  re- 
ported. But  it  was  not  intended  to  apply  that  rule  to  the 
husband,  nor,  when  he  seeks  to  have  a  homestead  set 
apart  in  land,  is  it  presumed  that  it  belongs  to  some  one 
other  than  himself,  as  it  is  where  a  married  woman  seeks 
to  have  the  same  thing  done,  unless  she  specifies  out  of 
whose  land  it  is  to  be  set  apart. 

Whilst  we  think  in  all  cases,  that  it  is  best  to  specify 
who  is  the  owner,  yet  we  do  not  think  that  it  is  invalid, 
except  in  cases  where  it  is  to  be  carved  out  of  some  other 
person's  than  the  applicant's  land,  and  for  the  very  reason 
given  above,  that  the  creditors  may  loiow  that  their  inter- 
ests are  attacked,  so  that  they  may  appear  and  resist  the 
application  if  they  desire  to  do  so. 

The  judgment  of  the  court  was  therefore  rifiht,  and 
must  be  af^rmed. 

Judgment  affirmed. 
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Maom  and  Western  Railroad  Company  cv.  Meador  Broa. 

ing  suit,  it  was  a  reasonable  constraction  of  the  verdict  to  allow 
interest  from  the  filing  of  the  writ,  and  the  defendant  could  not 
complain* 

Verdict.  Judgments.  Trover.  Damages.  Practice 
in  Superior  Court.  Before  Judge  SIMMONS.  Bibb  Su- 
perior  Court.    April  Term,  l88i. 

< 

Beported  in  the  decision* 

Lanier  &  Anderson,  for  plaintiff  in  error. 

Isaac  Hardeman;  Hill  &  Harris,  for  defendants. 
Speer,  Justice. 

This  was  a  motion  by  the  plaintiff  in  error  to  set  aside 
Si  judgment  which  was  refused  by  the  court,  and  plaintiff 
in  error  excepted. 

It  appears  from  the  record  that  Meador  Bros,  brought 
their  action  of  complaint  in  trover  against  the  Macon  and 
Western  Railroad  Company,  to  recover  certain  packages 
of  tobacco,  numbered  and  described  in  the  declaration, 
alleged  to  be  of  the  value  of  four  hundred  dollars,  and 
also  alleging  that  defendants  refused  to  deliver  said 
goods  to  petitioner  with  the  ^''profits''  tlureon.  On 
the  trial  of  said  cause  a  verdict  was  returned  in  favor  of 
the  plaintiffs  "for  the  sum  of  three  hundred  and  eighty- 
six  dollars  with  interest,''  and  which,  by  writ  of  error, 
was  brought  to  this  court  and  affirmed.  Judgment  was 
entered  on  said  verdict  for  the  amount  of  three  hundred 
and  eighty-six  dollars  principal,  and  the  sum  of  one  hun- 
dred and  eighty-six  dollars  and  eighty-eight  cents  inter- 
est from  the  date  of  the  filing  of  the  writ  to  the  judg- 
ment. Whereupon  the  Macon  and  Western  Railroad 
Company  made  their  motion  to  set  aside  and  vacate  said 
judgment  on  the  following  grounds  : 

(k)  That  the  declaration  filed  does  not  state  any  day 
01  date  from  which  interest,  is  to  run  or  be  calculated. 
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' ''  01.)  Bteause  the  verdict  does  not  state  any  time  or 
^if  from  whlcli  interest  should  run. 

(3.)  Becaose  the  amount  sued  for  in  the  declaration  b 
the  aum  of  four  hucRbed-doUars  and  no  more ;  and  for  this 
reaaoD  tiie  aggregptri^rount  of  said  judgment  could  not 
be  more  than  four  hundred  dollars ;  and  as  the  judgment 
stands  it  exceeds  ntd  amount ;  and  the  motion  is,  if  the 
court  will  not  set  uide  the  whole  of  said  interest,  that  the 
same  maybe  reduced,  ro  that  the  aggregate  amount  of  the 
principal  and^hrtOTMlwi' said  judgment  shall  not  exceed 
four  hundred  doDui. 

Thisdedblitioin'It  brought  in  the  statutoiy  form  to  re- 
a>ver  the  tobacco  sued  for  of  "the  alleged  value  of  four 
hundred  dollars,  besides  the  profits  thereon." 

The  complaim.  iit  Crover  provided  for  by  section  5390 
•ftheCddaactsforlli  the  form  of  the  writ  in  such  cases; 
and  all  that  itbiiBceMBiy  to  aver  as  to  the  property  and 
ll>  iiim  til  bin  Is  t»  Mt  ^i  1  description  of  the  property, 
.Ita-valui^'aadiltet.  the  defendant  refuses  to  pay  the 
pn^A  thwiaofc  -^  It  iiiurther  provided,  "  the  verdicts  of 
:  may  be  the  same  as  in  acti.'>ns  of 
.llMtal.tUi-fbRn  of  action  all  proof  would  be 
I. have  been  under  the  common  law 
form.  Under  it  interest  is  recoverable  on  the  value 
proved,  as  profits,  if  a  recovery  is  not   sought  to  be   had 
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damages  than  those  specifically  alleged  as  the  value  of  the 
property  sued  for,  provided  they  do  not  exceed  the 
amount  alleged  in  the  conclusion  of  the  writ." 

As  the  object  of  the  new  form  of  action  was  to  simplify 
and  liberalize  pleading,  and  the  ^^oiUtamnum'  clause,  which 
ordinarily  alleged  the  damages  at  double  the  amount  claimed 
in  the  writ,  was  not  required,  we  do  not  suppose  by  its 
omission  the  legislature  designed  to  restrict  a  recovery 
to  the  amount  first  alleged.  We  somewhat  analogize  the 
writ  to  a  suit  on  a  contract  where  it  is  alleged  the  principal 
sum  is  due  with  interest.  Under  such  allegation  the  in- 
terest is  recoverable  without  reference  to  the  amount  al- 
leged as  interest. 

This  verdict,  we  think,  can  be  reasonably  construed  as 
to  the  amount  of  interest.  In  the  absence  of  any  proof 
to  the  contrary,  evidence  of  conversion  must  Jiave  been 
proved  on  the  trial  before  suit,  and  from  the  time  of  con- 
version interest  is  recoverable.  Hence,  we  think  the  plain- 
tiff below,  by  a  reasonable  legal  construction  of  the  ver-> 
diet,  was  entitled  to  interest  on  the  value  recovered,  at 
least  from  the  commencement  of  the  suit,  as  the  conver- 
sion preceded  that  time,  and  as  such  was  the  computa- 
tion in  this  judgment  we  ^ee  no  error  in  it. 

Let  the  judgment  below  be  affirmed. 


The  Southwestern  Railroad  vs.  Papot  et  aL,  survi- 
ving partners. 

I.  In  a  rait  between  a  railroad  and  a  partnership,  a  director  of  the  rail- 
road is  incompetent  to  prove  negotiations  in  reference  to  the  subject 
macter  erf  the  suit  between  him  and  a  member  of  the  firm  since  de- 


3.  The  advertisement  published  in  a  newspaper  is  the  best  original  evi- 
dencB  of  the  existence  of  a  legal  advertisement  under  thet  tevy,  and 
oiikaa  accounted  for,  a  copy  is  not  admissible. 

5.  That  a  legal  sale  has  been  niade,  and  the  nature  of  the  cause  of  ac- 
tion under  which  it  took  place,  are  best  shown  by  records  or  ex- 
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einplified  copies  thereof.  Parol  testimony  is  not  admissible  for  ibai 
purpose,  though  the  sale  was  in  another  state. 

4,  The  charts  of  the  court  in  this  case  did  not  fully  and  fairly  slate 

the  defeases  relied  upon  by  the  defendants. 
(a.)  To  agree  to  account  for  ac<iruing  dividends  on  stock  advanced 
under  a  contract,  is  not  the  same  as  to  agree  to  pay  interest  on  the 
amount  of  the  stock  to  the  party  malting  the  advance,  even  though 
ihe  rale  ot  interest  may  be  the  same  percent  as  the  rate  of  dividends. 
In  the  one  case  the  presumption  that  dividends  follow  the  owner- 
ship of  the  stock  is  to  be  overcome,  in  the  other  it  is  not. 

5,  Complainants  brought  their  bill  against  defendants  to  recover  certain 
stock  or  its  value,  the  consideration  of  which  was  certain  work  per- 
formed by  them  in  completing  a  railroad  and  a  tranifcr  to  defend- 
ants of  stock  therein.  Defendants  sought  relief  by  cross-bill,  on  the 
ground  that  they  had  been  led  to  purchase  such  stock  and  make  sucb 
contract  by  the  representations  of  complainants  that  the  road  was 
free  of  incumbrances  or  debts,  .ind  that  the  object  of  the  contract  was 
to  obtain  a  controlling  interest  in  s'ich  road  free  and  unincumbered 
and  operate  the  same  in  connection  with  their  line.that  the  represen- 
tations were  faise  and  fraudulent,  that  liens  existed,  and  in  fact  the 
road  had  been  sold  thereunder : 

J/M,  that  to  support  such  defense  and  entitle  defendants  to  relief, 
it  would  be  sufficient  to  show,  that  the  misrepresentations  or 
suppression  of  facts  were  of  such  a  nature  that  the  property  pur- 
chased was  of  no  value  to  the  purchasers  for  the  purposes  for  which 
it  was  bought,  or  that  the  purchasers  would  not  have  bought  had 
Ihey  had  knowledge  ol  the  defect.  The  defense  is  not  rendered  nuga- 
tory by  a  failure  to  prove  an  actual  sale  under  the  existing  liens. 

6,  7.  Propositions  of  law,  though  correct  in  themselves,  should  not  be 
)  pi  lea  I  lie  to  the  c. 
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misunderstanding  to  complainants,  in  equity  they  ought  to  account 
therefor  up  to  the  date  fixed  for  delivery. 

Evideiice.  Charge  of  Court.  Fraud.  Contracts.  Stock. 
Railroads  Interest.  Equity.  Verdict.  Before  Judge 
Stewart.     Bibb  Superior  Court.    April  Term,  1881. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add,  in  connection  with  the  first  three  divisions 
thereof,  that  the  following  were  among  the  grounds  of  the 
motion  for  new  trial  in  this  case : 

(i.)  Because  the  court  erred  in  not  permitting  the  de- 
fendant to  prove  by  the  witness,  Wm.  S.  Holt,  what  John 
G.  Shorter,  one  of  the  firm  of  Shorter,  Papot  &  Co.,  said 
to  him  during  his  lifetime  and  before  Shorter,  Papot  & 
Co.,  had  finished  the  Vicksburg  and  Brunswick  Railroad  to 
Clayton,  in  Alabama^  and  before  the  Southwestern  Rail- 
road Company  had  delivered  any  of  its  stock  on  said  con- 
tract to  the  order  of  Shorter,  Papot  &  Co.,  to  induce  the 
Southwestern  Railroad  Company  to  issue  and  deliver  stock 
under  said  contract  to  said  firm  in  advance  of  the  comple- 
tion of  said  contract,the  said  Holt  at  the  time  being  one  of 
the  directors  and  president  of  the  Southwestern  Railroad 
Company,  and  Shorter  now  being  dead. 

(2.)  Because  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  prove  by  the  witness,  W.  S.  Holt,  which  they 
proposed  to  do,  that  John  Gill  Shorter,  of  the  firm  of 
Shorter,  Papot  &  Co.,  agreed  with  him,  as  the  president  of 
the  Southwestern  Railroad,  prior  to  the  29th  of  January, 
1872,  that  if  that  company  would  issue  and  deliver  to 
Shorter,  Papot  &  Co.,  stock  of  its  company  on  this  contract, 
in  advance  t>f  the  completion  of  the  road,  that  the  firm  of 
Shorter,  Papot  &  Co.,  would  allow  the  Southwestern  Rail- 
road Company  two  months'  interest  at  the  rate  of  8 
(eight)  per  cent,  per  annum  on  the  amount  of  stock  so  is- 
sued and  the  same  rate  of  interest  on  the  amount  of 
such  stock  not  issued  until  tfie  road  should  be  completed 
according  to  contract,  and  that  in  consequence  of  this  agree- 
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'  ment,  the  company  did  iwue  to  the  order  of  said  firm  o( 
Shorter,  Papot  &  Co.,  on  the  ist  of  February.  1872,  -'905 
shares,  and  that  the  same  was  received  by  Ketchum  & 
Hartridgeon  this  agreement,  the  said  William  S.  Holt  be- 
ingat  the  time  president  and  director  of  the  South  west  eni 
Railroad  Company  but  no  party  to  this  suit,  and  having  no 
personal  interest  in  the  subject  matter  of  the  suit,  said 
Shorter  being  dead. 

(3.)  Because  the  court  refused  to  allow  the  defendant  to 
prove  by  Alexander  R.  Lawton,  when  on  the  stand  as  a 
witness,  after  it  had  been  shown  that  for  the  purpose  of 
ascertaining  whether  there  were  any  outstanding  debts  or 
liabilities  against  the  Vicksburg  and  Brunswick  Railroad 
Company  at  the  time  of  the  purchase  of  majority  of  the 
stock  of  that  company  from  the  firm  of  Shorter,  Papot  & 
Co.  for  the  purpose  of  controlling  and  using  that  road  and 
the  said  company,  and  before  said  trade  was  consumma- 
ted that  he  was  authorized  and  directed  by  a  meeting  of 
both  companies,  or  a  portion  of  both  the  boards  of  di- 
rectors of  the  Central  and  Southwestern  Railroad  Compan- 
ies, and  Samuel  N.  Papot,  also  present  and  participating 
in  said  negotiation  and  a  party  to  such  arrangement,  to 
examine  into  the  matter  and  ascertain  whether  there  were 
any  such  debts  and  report  to  said  company ;  and  that  in 
pursuance  of  such  direction  ayiii  arrangement,  he  went  to 
examination  found  no  hens  and  in- 
irecord  to  impair  the  rights 
lire   by 
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Lawton  and  Shorter,  and  what  said  Shorter  said  to  him, 
and  that  on  the  faith  of  what  Shorter  said  to  him  the  said 
trade  was  consummated. 

(4.)  Because  the  said  court  refused  to  allow  the  said  Law- 
ton  to  answer*  to  this  question,  following  the  above : 
*'  Whether  he  made  such  examination  and  inquiry,  and 
what  information  he  received,  if  he  received  any  such  in- 
formation, from  the  said  John  G.  Shorter?"  The  said 
Lawton  being  at  the  time  a  director  in  the  Southwestern 
railroad  company,the  attorney  of  the  Central  Railroad  and 
Banking  Company  of  Georgia,  and  the  agent  for  the  par- 
ties aboved  stated,  but  no  party  to  this  proceeding  nor 
otherwise  personally  interested  in  the  matten 

(5.)  Because  the  court  erred  in  ruling  out  the  printed 
paper  which  was  offered  by  the  defendants  as  the  adver- 
tisement of  the  marshal*^  sale  of  this  property  of  the 
Vicksburg  and  Brunswick  Railroad  Company,  in  Eufaula, 
Alabama,  on  third  of  February,  1879,  under  executions 
gainst  that  company  in  favor  of  the  Savannah  Bank  and 
Trust  Company  and  divers  other  plaintiffs  in  said  adver- 
tisement named,  issued  out  the  circuit  court  of  the  United 
States  for  the  middle  district  of  Alabama.  [The  paper 
offered  appears  to  have  been  a  printed  slip  containing  the 
advertisement  as  testified  by  a  witness.] 

(6 )  Because  the  court  erred  in  refusing  to  allow  the 
witness,  Wm.  M.  Wadley,  to  prove  that  the  Vicksburg 
and  Brunswick  RaiIroad,together  with  all  the  property  men- 
tioned in  said  advertisement,was  sold  under  the  executions 
described  in  said  advertisement,  and  that  the  same  were 
obtained  on  the  indorsement  of  the  bonds  of  Barbour 
county  by  theVicksbufg  and  Brunswick  Railroad  Company, 
and  that  the  judgments  and  executions  under  which  such 
sale  was  made  were  not  within  the  jurisdiction  of  this  court, 
but  records  and  official  papers  belonging  to  the  said  cir- 
cuit court  of  the  United  States  for  the  middle  district  of 
the  State  of  Alabama  and  the  officers  of  said  court. 
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'  R.  F.  Lyon  ;  A.  R.  Lawton,  for  plaintiff  in  error. 

Lanier  &  AndBRSON,  for  defendants. 

Speer,  Juatice. 

The  defendants  in  error  filed  their  bill  in  equity  against 
the  Southwestern  .Rsilroad  Company  to  recover  fifty- 
three  sharei  of  the  stock  of  said  company  or  the  value 
thereof,  with  interest  or  dividends  thereon  from  the  6rst 
of  Februaiy,  1873,  which  they  allege  is  due  them  by  de- 
fendant under  the  following  contract  made  by  them  and 
accepted  hy  said  defendant : 

"Macon,  Georgia,  November  38th,  1871. 
'  TV  tJU  AwnUSnf  MUd  DA-tttert  of  Ike  SoMlkweslent  Railroad  Com- 
/«?-■■ 

GKNTLUfm— W«  Iwrdir  agree  to  finish  the  Vidcsburg  and  Brans- 
wick  RaSraadfram  Satank  to  Clayton,  Alabama,  as  follows  : 

To  rover  overalUhc  iruss  bridges,  finish  up  the  grading  with  ditches, 
etc.,  complete  all  the  track  in  good  order  to  Clayton,  and  build  a  sub- 
sianiial  bi  ick  warehouse  at  Clayton  35  by  70  feet,  on  plan  used  on 
Central  Railroad,  with  necessary  depot  grounds  attached,  put  up  one 
water  tank  with  6«ures  complete,  at  the  place  designated  by  Mr. 
Powers,  and  when  the  road  is  in  that  condilion  approved  by  Virgil 
Power?,  superintendent,  we  will  then  transfer  and  deliver  lo  the 
South WL-stcrn     Railroad     Company    the    prelerred   eight     pet    ceol. 
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The  complainants  further  allege  that  in  pursuance  of 
he  contract  so  made  they  constructed  a  fraction 
ver  twenty-one  miles  of  railroad,  completing  said  Vicks- 
•urg  and  Brunswick  Railroad  to  Clayton,  Alabama,  and 
1  every  particular  complied  with  the  terms  of  their  con- 
ract ;  and  all  was  approved  by  Virgil  Powers,  superin. 
endent,  and  that  they  transferred  to  the  Southwestern 
lailroad  Company  the  four  thousand  four  hundred  shares 
•f  the  stock  of  the  Vicksburg  and  Brunswick  Company, 
is  required. 

That  on  the  ist  February,  1872,  said  Southwestern  Rail- 
oad  issued  to  said  Ketchum  &  Hartridge  scrip  for  its  stock 
mounting  to  2,430  shares  by  the  order  of  complainants 
mder  said  contract. 

That  on  the  ist  April,  1872,  the  Southwestern  Railroad 
Company  also  issued  its  scrip  for  200,  and  on  the  15th 
^ay,  1872,  scrip  for  twelve  shares.  It  also  issued  to  Eli 
5.  Shorter,  by  direction  of  complainants,  250  shares  of  its 
itock,  and  to  I.  C.  Plant,  225  shares  of  its  stock,  making 
he  whole  amount  which  said  company  transferred  to  com- 
:>lainants  or  their  order  under  said  contract,  3,1 17  shares, 
/alued  at  $311,700.00,  which  is  all  that  complainants,  or 
iither  of  said  firm  of  Shorter,  Papot  &  Co.,  have  re- 
reived  from  said  company  under  said  contract. 

That  the  number  of  said  shares  which  the  firm  of 
Shorter,  Papot  &  Co.  was  entitled  to  receive  under  said 
:ontract  was  3,170.  Complainants  did  not  discover  until 
vithin  the  last  six  months  that  said  company  had  failed 
:o  transfer  or  issue  their  additional  fifty-three  shares  to 
vhich  said  firm  was  entitled,  and  very  soon  after  discov- 
ering the  error  complainants  called  the  attention  of  the 
^resident  of  the  Southwestern  Railroad  Company  thereto, 
md  requested  that  it  should  be  rectified,  who  refused  to 
Jo  anything  in  the  premises.  The  fifty-three  shares  of 
jndelivered  stock  as  claimed  is  of  the  value  of  $5,300.00. 

That  the  Southwestern  Railroad  Company  not  only  re- 
:eived  the  4,400  shares  of  stock  on  or  about  the  ist  Febru- 
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ftty,l873.butUie  right  to  collect  the  accumulated  interest 
tiKn  due  thereon,  amounting  to  $60,000.00.  Complainants 
completed  their  contract  on  or  about  the  1st  day  of  Feb- 
ruaiy,  ift^fUid'lt  was  approved  by  Vii^-Fowers  as  soon 
as  competed. 

-  -  The  complainants  claim  that  the  Southwestern  Railroad 
Compaay  is  Indited  to  them  to  the  extent  of  fifty-three 
•bares oC,it*-*toek  or  Its  value  at$iQO.OO  per  share,  besides 
lotereat  or  dMdeids  thereon  froo;  ist  of  February,  1872, 
and  tlfls  MU*  is  filed  to  have  this  accounted  for,  waiving 
disoovsiy.     Ulis  bill  was  filed  17th  February,  1875. 

The  defendant,  by  its  answer  filed  20th  December,  1875, 
admits  making  the.  contract  as  stated  in  complainants' 
bilL  That  the  complainants  constructed  or  finished  a 
part  of  the  'Vfeksburg  and  Brunswick  Railroad  between 
Eil'faula/and'CIaytori,  Alabama,  twenty-one  miles-and  458 
leet  ov«r,andfor>which  complainants  were  entitled  to  or 
iroaUliavefaaeD -entitled  to,  had  they  waited  until  the 
completion  'of  their-  contract,  3,162  98-100  shares  of 
SoudMrastBcnJUUroad  stock  at  the  value  of  $3i6,29Sx)0, 
-but  said  firm,  bgr  reason  of  its  embarrassments  and  neces- 
dties,  fnducad  tlie  defendant  to  advance  to  said  firm  of 
Sorter,  F^ot'ifr  Co.,  a  large  portion  of  said  stock  long 
before  the  completion  of  tiic  contract,  on  condition  that 
said   firm  would  allow  deUndant  interest   at  the  rate    of 
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:  Hartridge  orders  on  this  defendant  for,  at  one  time, 
n  29th  November,  1871,  2430  shares;  and  for  250 
iiares  in  favor  of  Eli  S.  Shorter  on  4th  December, 
871  ;  and  on  8th  December,  1871,  to  I.  C.  Plant  for  225 
tiares ;  ^nd  for  210  shares  in  favor  of  Ketchum  &  Hart- 
idge  oh  the  i8th  Januar>%  1872,  and  for  the  balance  due 
n  the  completion  of  the  contract,  making — 

'o  Ketchum  &  Hartridge  on  29th  November,  1871,    .  2430  shares*. 

•  I.  C.  Plant.  8th  December,  1871 225       •• 

"  Eli  S.  Shorter.  4th  December.  1 87 1 250       '' 

"  Ketchum  &  Hartridge.  i8th  January,  1872,  and  for 

balance  due  when  contract  should  be  completed,    ,      210 


«« 


Total. 3115 


u 


iUd  afterwards,  on  the  faith  of  this  new  agreement  as  to  interest^ 

defendant  issued  to  Ketchum  &  Hartridge 
>n  1st  February.  1872.  2430  shares,  par  value    .    .    .    $243,000  00 
Hi  1st  February,  1872,  (I.C.  Plant,  order,)  225  shares, 

par  value 22,500  00 

^B  ist  February,  1872,  Eli  S.  Shorter,  250  shares, 

par  value 25.000  oo- 

»0  1st  April.  1872,  Ketchum  &  Hartridge,  200  shares, 

par  value 20,000  00 

Hi  15th  May,  1872,  Ketchum  &  Hartridge,  12  shares, 

par  value 1,200  00 

In  all  31 17  shares,  par  value    ....      $311,700  00 

)il  which  was  due  for  interest,  according  to  agree- 
ment, and  which  was  allowed  defendant,        .    .  4,526  65 

$316,226  66f 
Ligving  due  said  firm  a  balance 71  44 

$316,298  10 

(Vhich  small  balance  of  $7144  was  allowed  by  said  com- 
plainants to  defendant  for  some  unfinished  work  of  the 
Irm  on  the  road  that  defendant  did  for  them. 

Py  this  arrangement  said  firm  received  the  whole  divi- 
dend on  said  31 17  shares  so  issued,  declared  on  ist  June, 

V  67— 44 


i 
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1872,  from  1st  December  previous,  amounting  in  all  to 
$12,468.00,  or  $7,941.34  more  than  they  were  entitled  to, 
or  would  have  received  but  for  said  agreement  as  to  in- 
terest, as  said  contract  was  not  completed  until  after  said 
<lividend  was  declared  and  if  said  contract  had  been  com- 
pleted before  the  ist  day  of  June,  1872,  so  as  to  have 
entitled  said  firm  to  stock  before  that  time,  they  would 
have  been  entitled  only  to  such  dividend  or  proportionate 
part  that  it  earned  after  its  issue.  The  aforesaid  arrange- 
ment and  issue  of  stock  was  agreed  on  and  accepted  as  a 
full  and  satisfactory  settlement  of  this  defendant's  part  of 
said  agreement. 

Subsequently  the  Central  Railroad  Company  was  made 
a  party  defendant  and  filed  an  amended  answer  by  way 
of  cross-bill,  alleging  that  it  was  the  real  party  to  carry  into 
effect  the  agreement  and  interested  therein  as  the  lessee 
of  Southwestern  Railroad  Company.     ''That  the  agree- 
ment to  pay  complainants  150  shares  of  the  stock  of  the 
Southwestern  Railroad  Company  for  each  mile  of  the 
Vicksburg  and  Brunswick  Railroad  when  finished  from 
Eufaula  to  Clayton,  was  done  by  defendants  solely  to 
secure  the  control  of  said  Vicksburg  and  Brunswick  Rail- 
road  and  to  run  it  at  their  will  and  discretion  in  connec- 
tion with  said  Southwestern  Railroad,  which  it  was  then 
and  now  is  connected  vi\\h^  free  of  all  encumbrances  and 
debts  whatei^ery     "The  4,400  shares  of  stock  transferred 
by  complainants  being  the  majority  of  stock  in  said  road, 
and  its  possession  and  ownership  enabled  defendants  to 
control  said  road.**     "  That  complainants  to  induce  said 
contract  assured  the  defendant,  through  its  officers  and 
agents,  that  they  had  the  right  to  make  this  transfer,  and 
that  said  Vicksburg  and  Brunswick  Railroad  Company 
was   absolutely  free  from  all  debts  and    subject  to  no 
claims  or  liabilities  whatever,  and  on  the  faith  of  these 
representations  the  contract  was  made  and  executed  and 
stock  of  the  Southwestern  Railroad  delivered  as  stated. 
•'Defendant   alleges  said  representations  were  false,  in 
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this,  that  the  Vicksburg  and  Brunswick  Railtoad  Com- 
pany had  indorsed  bonds  issued  by  Barbour  county,  Ala- 
bama, given  for  stock  in  said  road  to  the  amount  of 
$300,000.00,  and  had  delivered  them  to  complainants,  and 
they  were  put  in  circulation  by  them.  That  Barbour 
county  has  failed  to  pay  interest  on  said  bonds,  and  suits 
have  been  instituted  against  the  Vicksburg  and  Bruns- 
wick Railroad  Company  on  their  indorsement  for  large 
amounts ;  alleges  that  complainants  are  insolvent  and  have 
no  property,  and  prays  for  subpoena  and  injunction  against 
their  suit,  etc. 

To  this  answer  and  cross-bill,  Papot  filed  an  answer, 
"  That  he  made  agreement  with  the  Southwestern  Railroad 
Company,  approved  by  the  Central  Railroad,  referred  to 
in  cross-bill.  That  at  time  of  agreement  he  said  nothing 
about  the  indorsement  of  the  Barbour  county  bends,  nor 
did  he,  to  the  best  of  his  recollection,  say  theVicksburg  and 
Brunswick  Company  was  free  of  debt,"  etc.,  etc.  The  de- 
fendants further  amended  their  cross-bill,  charging  "t'nat 
the  whole  inducement  for  them  to  make  the  purchase  of 
4,400  shares  of  theVicksburg  and  Brunswick  Railroad  Com- 
pany, was  the  representation  made  by  complainants  that 
said  shares  were  a  majority  of  the  stock  of  said  compa- 
ny, and  the  purchase  would  enable  them  to  control  the 
same,  and  that  there  were  no  outstanding  liabilities  or 
debts  of  said  Vicksburg  and  Brunswick  Railroad  Compa- 
ny that  would  interfere  with  the  title,  use  or  control  of  said 
company,  and  on  the  faith  of  these  representations  the 
purchase  was  made,**  "  charges  the  contrary  was  true,  that 
the  indorsement  on  said  bond  indebtedness  existed  ;  that 
suits  have  been  instituted  on  said  bond  indorsements,  judg- 
ments recovered  and  said  railroad  sold  and  purchased  by 
defendants,  by  reason  of  which  defendants  have  been 
wronged  and  damaged,  and  the  transaction  with  complain- 
ants was  fraudulent  and  void." 

On  the  issues  set  forth  in  the  pleading,  the  case  pro- 
ceeded to  trial,  and  under  the  evidence  and  charge  of  the 
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court  thp  oompUiunts  recovered  a  verdict  for  the  value  of 
the  ttockmed  for  in  part,  with  interest  thereon.  Where- 
upon defentJutB  bdow  made  a  motion  for  a  new  trial  on 
varloiugraiiadfMt  forth  in  the  record,  which  was  overruU 
ed  by  the  court  and  defendants  excepted. 

■We  do  not  dcein  It  necessary  to  encumber  this  opinion 
and  judgment  b^  considering  each  of  the  twenty-seven 
grounda  of  emnvHigned  in  this  motion  for  a  new  trial, 
a«  It  ia  not-  nqiiUtc  ap  to  do  in  the  view  we  take  of  this 
caie.     '■    ■ 

1.  Wefindnoenor  in  the  ruling  of  the  court  incxclud. 
ing  from  the  jury  so  much  of  the  testimony  of  the  witness- 
es, Mr.  Holt  and  Gen.  Lawton,  as  is  complained  of  in  the 
first,  second,  third  and  fourth  grounds  in  the  motion,  in 
which  it  was  sought  to  prove  conversations  between  the 
witnesses  named  and  the  deceased  partner,  John  G,  Shor- 
ter, one  of  the  firm  of  complainants.  We  regard  the 
question  as  to  the  admissibility  of  this  testimony  settled 
and  adjudicated  by  the  decision  in  this  case  when  here 
before  for  review,  and  reported  in  59  Ga.,  342. 

2.  Neither  was  there  error  in  excluding  the  slip  of 
printed  paper  purporting  to  be  the  advertisement  of  the 
marshal  of  the  state  of  Alabama,  in  which  the  Vicksburg 
and  Brunswick  Railroad  was  advertised  for  sale  by  that  of- 
ficer under  certain  Ji.  fas.    issuing   from  the  circuit  court 
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3.  Nor  was  it  error,  as  set  forth  in  the  6th  ground  of  the 
motion,  not  to  allow  Wm.  Wadley  to  prove  that  the 
Vicksburg  and  Brunswick  road,  with  its  appurtenances, 
was  sold  under  the  executions  described  in  the  advertise- 
ment, and  also  what  was  the  foundation  or  cause  of  action 
upon  which  judgment  and  ft.  /as.  were  obtained,  as  was 
sought  to  be  done.  All  this  evidence  existed  in  a  more 
durable  state  and  in  the  form  of  records,  and  should  be 
proved  by  exemplified  copies  of  the  originals,  where  they 
are  presumed  to  exist. 

4.  The  seventh,  eighth  and  ninth  grounds  of  the  mo- 
tion may  be  considered  together,  and  are : 

(7.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "Defendants  file  their  answers  and  admit  the  con- 
tract ;  say  the  same  was  made  and  accepted,  and  the  work 
done,  with  a  small  exception,  and  the  railroad  received 
it,  and  the  stock  of  the  Vicksburg  and  Brunswick  Railroad 
was  received  under  the  contract,  having  been  transferred 
to  defendants;  but  they  say  that  complainants  should  not 
recover — ist,  "For  the  reason  that  they  accepted  the 
railroad  before  the  railroad  had  been  entirely  completed ; 
that  they  did  some  work  in  completing  the  same,  and  for 
which  they  should  pay  them,"  because*  the  sagie  is  a  mis- 
statement and  a  total  misconception  of  the  defendants' 
defence. 

(8.)  Because  the  court  erred  in  charging  the  jury — 2nd, 
"That  the  stock  of  the  Southwestern  Railroad  Com- 
pany was  transferred  before  the  completion  of  the  railroad, 
and  that  this  was  done  under  a  contract  between  the  par- 
ties, and  that  under  this  agreement  the  accruing  divi- 
dends on  the  stock  so  transferred,  which  would  accrue  up 
to  the  time  of  completing  and  accepting  the  railroad,  as 
finished,  was  to  be  allowed  and  accounted  for  in  a  final 
settlement ;  and  defendants  say  that  the  dividends  accru- 
ing on  the  stock  so  issued  before  the  completing  and  ^c* 
cepting  the  railroad  would  amount  to  as  much  as  the  claim 
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of  complaiaaata,  vu)  they  therefore  say  that  complainants 
should  not  be  allowed  to  recover,"  because  the  same 
does  not  fairly  and  fully  state  the  defence  of  defendants, 
either  as  pleaded  or  proved. 

^)  The  court  erred  in  charging  the  jury :  "  Defend- 
ants again  idlege  aod  char^  that  the  prime  consideration 
In  making  and  entering  into  the  contract  was  the  pur- 
chase of  a  controlling  interest  in  the  Vicksburg  and  Bruns- 
vidc  Railroad,  {ree  from  encumbrances,  by  the  purchase 
of  a  majorityof  its  stock,  and  that  they  were  assured  that 
the  railroad  vas  face  from  all  debt,  claim  or  lien ;  and 
they  say  that  there  was  outstanding  a  large  debt  over 
said  road,  and  under  ndiich  the  road  has  been  bold.  They 
diai^  that  this  wasafraud,  and  that  the  same  did  in  law 
relieve  theaa  froaa  .any  further  obligation  to  perform  their 
part  of  the  contract. 

"Thew  ape  in  aiAatance  the  statement  and  pleadings  of 
the  parties.  These  allegations  are  not  evidence  except 
as  to  admissions  made — tlie  rules  of  law  about  which  I 
will  give  you  before  concluding  the  charge." 

Because,  ist,  the  charge  does  not  (uUy  state  the  defence 
in  the  particular  referred  to.  The  defendants'  claim  was 
that  the  complainants  represented  to  them  that  there  were 
nodebts  outstanding  against  the  Vicksburg  and  Brunswick 
Company  that  would  impair  or  defeat  their  right  to  con- 
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:onstructed  or  finished  21  miles  and  458  feet  of  the  road, 
or  which  complainants  were  entitled  to,  and  would  have 
)een  entitled  to  (had  they  waited  until  the  completion  of 
;heir  contract)  3162  98-100  shares  of  Southwesten  Railroad 
itock,  of  the  value  of  $316,298,  but  said  firm,  by  reason  of 
:heir  embarrassments  and  necessities,  induced  the  defend- 
mts  to  advance  to  complainants  a  large  portion  of  said  stock 
ong  before  the  completion  of  the  contraction  condition  that 
>aid  firm  would  allow  defendants  interest  at  the  rate  of  8 
^er  cent,  per  annum  (that  being  the  dividend  which  de- 
fendant was  paying  on  said  stock,  and  also  the  legal  rate 
of  interest  in  the  state  of  Alabama  where  said  work  was 
being  done,)  on  such  advances,  from  the  time  the  same 
were  made  until  the  contract  was  completed ;  and  on  this 
new  agreement^  under  the  order  of  complainants,  and  on 
the  faith  of  this  new  agreeinenty  as  to  interest,  defendants 
issued  to — 

Ketchum  &  Hartridge,  February  ist,  1873,    ....    2430  shares 

[.  C.  Plant,  February  ist,  1872,    •    • 225  shares 

E.  S.  Shorter,  February  ist,  1872, .250  shares 

Ketchum  &  Hartridge,  April  ist,  1872,  .  ,  .  .  .  .  200  shares 
Ketchum  &  Hartridge,  May  15th,  1872 12  shares 

In  all • 31 17  shares 

3f  the  par  value  of $3ii,7ooxx> 

3n  which  was  due  for  interest 4.526.6$ 

According  to  agreement $316,226.66 

Leaving  due  said  firm  a  balance  of $71 -44 

Which  balance  was  allowed  by  complainants  to  defend- 
ants forsome  unfinished  work  of  the  firm  on  said  road." 

This  was  the  contract  that  defendants  alleged  they  made 
writh  complainants,  and  one  of  the  defences  on  which  they 
relied  for  recovery.  Did  the  court  present  fully  and  truly 
this  issue  to  the  jury?  The  court  charged  the  jury  "that 
the  stock  of  the  Southwestern  Railroad  Company  was  trans- 
ferred before  the  completion  of  the  railroad,  and  this  was 
done  (as  alleged)  under  a  contract  between  the  parties,  and. 
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under  this  agreement,  the  accruing  dividends  on  the  stock  so 
iramsftrrtdi  t^kk  tBomld  accrue  up  to  the  time  of  compU- 
Ht^  and  mec^tmgHkt  rmlroad  so  finished,  -u/as  to  be  eiUm^ 
td  and  aaomnttd  {or  on  a  final  settlement,  and  defendants 
say  the  dividtnds  meermng  on  the  stock,  so  issued,  before 
the  completiog-iuid  accepting  said  road,  would  amount  to 
a*  much  aa  the  claim  of  complainants." 

The  error  the  ooort  committed  was  in  instructing  the 
jury  that  the  contract  between  the  parties  was  "that  com- 
plainants were  to  account  for  accruing  dividends  on  the 
stock  ap'to  theilmc  of  completing  and  finishing  the  road, 
on  a  final  settlement,"  whereas  the  contract  set  up  by  de< 
fendants  was  that  complainants  were  to  allow  defendants 
S  p*r  etnt.  intemt  from  the  time  the  advancements  of 
stock  were  made  yap  to  the  completion  of  the  road  on  all 
stock  so  advanced  before  the  road  was  completed. 

To  account  fOr  all  dividends  accruing  on  said,  stock 
torn  the  ist  of  December,  i8;i,  when  the  dividends  be- 
gan'to  iKcrue,- np  to  the  completion  of  the  road,  would 
be  a  Tery  different  contract  (and  a  much  larger  sum)  than 
an  agreement  to  pay  interest  at  8  per  cent,  from  the  date 
of  the  advancements  of  stock  up  to  the  completion  of  the 
road.  Yet  the  court  instructed  the  jury  the  first  was  the 
contract  on  which  defendants  relied,  when  in  truth  the 
last  was  the  one  which  they  set  up  in  their  answer  and  to 
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ract  to  pay  interest  the  proof  would  meet  with  no  such 
>resumption  to  overcome  in  order  to  sustain  the  contract. 

As  to  the  other  alleged  defense  given  in  charge  by  the 
:ourt  to  the  jury,  as  set  forth  in  the  seventh  ground,  "that 
lomplainants  should  not  recover  for  the  reason  that  the 
lefendants  did  some  work  in  completing  the  same  for 
ifhich  they  should  pay  them/*  we  do  not  find,  from  an 
Bspection  of  the  record,  any  such  defence  set  forth  in  the 
)leadings  of  the  defendants  below.  The  defendants  in- 
listed,  and  so  alleged,  that  by  the  issue  of  the  stock  of  the 
southwestern  Railroad  Company,  as  set  forth  in  the  an- 
iwer,  and  the  amount  due  them  as  interest  on  said  stock 
or  advancing  the  same  before  the  contract  was  com- 
)leted,  under  an  agreement  to  that  effect  with  complain- 
mts,  and  the  finishing  of  a  small  balance  of  work  by  de- 
endants  on  said  road  which  complainants  agreed  to  give 
hem  credit  for,  the  whole  contract  was  fully  satisfied  and 
lischarged  by  the  defendants,  and  they  owed  complain- 
ants nothing. 

5.  It  is  insisted  further  that  the  court  erred  in  charg- 
ng  the  jury  that,  '*  As  to  the  duty  of  defendants,  I 
:harge  you  that  defendants  would  be  bound  to  use 
are  and  caution  in  detecting  defects  in  the  property 
mtchased,  and  it  would  be  their  duty  to  make  inquiry, 
md  to  examine  for  liens  or  claims  that  might  be  out- 
tanding  against  the  property,  but  if  inquiry  was  made, 
md  complainants  said  there  was  none,  or  if  complainants 
roluntarily,  as  an  inducement  to  the  trade,  said  there 
vas  none,  defendants  would  have  the  right  to  rely  on 
iuch  statements,  and  if,  afterwards,  it  turned  out  that 
luch  statements  were  not  true,  and  defendants  were 
nisled  by  them,  and  the  making  such  statements  re- 
lulted  in  damage  to  the  defendants  by  the  loss  of  the 
property  to  defendants,  then  the  complainants  cannot 
•ecover." 

Also  because  the  court  erred  in  charging  the  jury: 

"  Even  if  Mr.  Papot,  one  of  the  complainants,  did  tell 
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Gan.  HoU  that  tihe  Vicksburg  and  Brunswick  Railroad 
Company  mrei  bo  idbta,  and  it  turned  out  that  said 
company  had  lafloiBcd  bonds  of  Barbour  county,  Ala- 
bama, thia  would  not  avail  as  a  defence  to  this  bill,  unless 
it  has  b«en  proved  that  the  road  was  sold  to  pay  the  in- 
debtednen  thus  created.  Proof  that  the  road  had  been 
sold  by  the  United  States  marshal,  without  proving  that 
it  was  sold  tinder  a  judgment  or  judgments  in  favor  of  the 
header  or  holdeti  of  these  bonds,  or  some  of  them,  or  the 
coupons  ot  aouU;  of  tfaeae  bonds,  is  no  defence  to  this  bill, 
and  ought  oot  to  prevent  your  finding  for  complainants.'' 

Which  the  court  qualified  as  follows : 

"Unless  you.  find  from  all  the  evidence  in  the  case  that 
such  sale  was  made  on  account  of  indorsements  or  debts 
or  claims  of  the  Vickdiurg  and  Brunswick  Railroad  Com- 
pany in  exiatoBCe-at  the  time  the  stock  was  transferred 
by  defendants  to  complainants." 

It  is  inststad  tliat  the  charges  given  in  the  tenth  and 
seventeenth  grounds  (here  groupeil  together  for  more  con- 
venient consideration)  were  error — not  applicable  to  the 
facts  of  the  case,  and  calculated  to  mislead  the  jury.  The 
character  of  the  stock  transferred  and  its  power  in  the 
hands  of  a  holder  to  control  the  Vicksburg  and  Brunswick 
Railroad  property  were  questions  equally  open  to  both 
parties,  and    about    these    iIiltl-    was    no    question.      But 
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the  property  had  been  sold  or  lost  in  consequence  of  this 
alleged  misrepresentation.  It  is,  we  think,  sufficient  to 
show  that  the  misrepresentation  or  suppression  of  fact  was 
of  such  a  nature  as  to  prove  that  the  property  purchased 
was  of  no  value  to  the  purchaser  for  the  purposes  for 
which  it  was  bought,  or  that  it  would  be  reasonable  to  sup- 
pose that  the  purchaser  would  not  have  contracted  for 
it  had  it  had  knowledge  of  the  existence  of  this  defect. 
Code,  §2654.  The  test  made  by  the  court  of  this  alleged 
misrepresentation  of  complainants  was  that  though  it 
might  be  a  fraudulent  misrepresentation  on  which  the 
defendants  acted,  yet  it  could  not  avail  as  a  defence 
unless  the  road  and  property  wa^  sold  under  these  debts, 
and  the  defendant  thereby  deprived  of  the  use  of  the  thing 
bargained  for.  If  the  debts  existed  at  the  time  of  this 
contract  and  continued  to  exist,  and  the  great  purpose 
and  object  of  defendants  was  to  buy — to  acquire  control 
of  the  road  free  of  debt — then  if  they  are  defeated  in  this, 
equity  would  relieve  them  without  showing  the  absolute 
loss  of  the  property  by  sale  under  this  debt.  If  the  testi- 
mony showed  further  that  the  property  purchased  was 
sold  by  reason  of  these  debts  or  any  other  existing  against 
the  road  prior  to  the  contract  between  the  parties,  when 
the  assurance  given  to  induce  the  contract  was  that  the 
road  was  free  of  debt,  then  it  would  avail  to  discharge 
the  defendants  from  liability  under  said  contract. 

6.  The  court  further  charged  as  set  forth  in  the  twelfth 
ground  of  the  motion: 

"Under  a  contract  to  sell  or  transfer  stocks  which  is  si- 
lent as  to  the  dividends,  the  stocks  carry  the  accruing 
dividends  with  them,  or  in  other  words,  the  dividends 
follow  the  stock  and  belong  to  the  transferee.*'  It  is  true 
this  is  a  correct  proposition  in  law,  but  it  did  not  apply  to 
the  contract  set  up  by  defendants,  though  in  full  accord 
with  the  erroneous  issue  submitted  by  the  court  to  the 
jury  as  one  of  the  grounds  of  defence.  Defendants  did 
not  claim  that  complainants  were  to  account  for  the  ac- 
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cniing  dividendi  oo  tfie  stock  advanced,  which  seems  to 
have  been  the  view  of  the  court,  but  complainants  were 
to  pay  interett  on  the  ihares  of  stock  advanced  from  the 
date  of  advancement  to  the  completion  of  the  work. 

7.  It  ia  likewise  alleged  the  court  erred  in  charging  thej  ury: 
"  If  the  written  proposal  in  evidence,  signed  by  Shorter, 
Papot  &  Co.,  and  dated  38th  November,  1 87 1 ,  was  accept- 
ed by  the  defendants,  the  stock  which  Shorter.  Papot  & 
Co.  were  to  receive  under  the  contract  thu^  created,  car- 
ried with  it  the  dividends  which  had  accrued  on  it  when 
issued,  unless  they,  or'their  duly  authorized  agents,  sub- 
sequently on  some  new  consideration,  made  some  differ- 
ent agreement  as  to  the  dividends." 

The  error  of  this  durgt  was  that  it  involved  the  same 
mistaken  view  of  the  defence  in  the  case  which  the  court 
had  previously  given,  as  in  the  last  ground.  It  withdrew 
the  attentioa  of  the  jury  foom  the  true  issue  made  by  de- 
fendants on  thiasafajeet,  aad  substituted  one  not  disclosed 
by  the  rocovd. 

S.  Because  the  court  erred  in  charging  the  jury  :  "  A 
statement  made  by  the  president  of  the  Southwestern 
Railroad  Company  in  a  letter  written  by  him  to  Ketchum 
Hartridge  to  the  effect  that  'Shorter,  Papot  &  Co,  had 
agreed  to  pay  interest,'  does  not  of  itselfprove  that  Shorter, 
Papot    ^  Co.   had  so  agreed.     The   statement  alone  in 
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12  Ga.,  253.  It  was  an  important  link  in  the  chain  of 
testimony  produced  by  the  defendants  to  sustain  their  an- 
swer. To  single  this  out  and  express  an  opinion  upon  its 
weight  and  effect,' was  error.  7  Ga.y  431 ;  16  Ga.y  38  ;  24 
Ga.,  703. 

9.  Because  the  verdict  of  tjie  jury  is  contrary  to  the 
following  charge  given  by  the  court,  at  the  request  of  the 
defendants,  in  writing : 

•'That  while  it  is  true  that  all  stock  on  its  transfer  car- 
ries to  the  transferee  all  earnings  or  accrued  dividends  up 
to  such  transfers,  yet  if  from  the  evidence  it  was  the  con- 
tract  that  the  Southwestern  Railroad  Company  should  de- 
liver to  Shorter,  Papot  &  Co.  one  hundred  and  fifty  shares 
of  the  stock  of  the  Southwestern  Railroad  Company  for 
each  mile  of  the  Vicksburg  and  Brunswick  Railroad  from 
Eufaula  to  Clayton  when  such  road  was  fully  completed 
to  the  satisfaction  of  Virgil  Powers,  then  said  company, 
by  such  contract,  was  not  bound  to  deliver  any  stock 
whatever  to  Shorter,  Papot  &  Co.  until  said  road  was  fully 
completed  and  so  reported  by  said  Virgil  Powers,  and 
then  only  such  stock  of  3aid  company  as  should  be  bear- 
ing dividends  from  the  date  of  the  maturity  or  completion 
of  said  contract.'* 

In  the  absence  of  satisfactory  proof  of  any  agreement 
between  complainants  and  defendants  as  to  advancing 
stock  by  defendants  to  complainants  before  the  comple- 
tion of  the  road,  and  for  complainants  to  pay  interest 
thereon,  and  resting  alone  upon  the  written  contract  be- 
tween the  parties  of  date  of  November  28th,  1 871,  we 
are  inclined  to  think  the  charge  last  given  embraces  the 
true  rule  of  liability  of  the  parties  to  the  contract. 

If  complainants  agreed  to  complete  this  road  between 
Eufaula  and  Clayton,  Alabama,  for  defendants,  and  fur- 
ther agreed  to  transfer  4400  shares  of  stock  in  said 
road  to  defendants,  and  in  consideration  thereof  defen- 
dants agree  to  issue  to  complainants  shares  of  stock  in  the 
Southwestern  Railroad  Company  of  the  par  value  of  $100 
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perafaare,  at  the  nte  of  one  hundred  and  fifty  shares  per 
-mile  of  road  finished  to  Clayton,  "said  payment  of  stock 
to  be  made  when  Virgil  Powers,  superintendent,  (under 
the  contract),  approved  said  road  as  completed,"  then  the 
issue  of  stock  to  the  amount  of  one  hundred  and  fifty 
-shares  per  mile  by  defendants  exclusive  of  dividends, 
-would  be  a  full  discharge  of  their  liability  under  said  con- 
tract; and  if  in  the  issue  of  said  stock  dividends  accrued 
or  were*  accruii^  on  the  same,  up  to  the  day  when 
said  road  waaflnished,  complainants  in  equity  ought  to 
account  on  a  settlement  for  the  amount  of  dividends  on 
thestockaccrueduptosaid  date,  where  the  dividends  were 
paid  on  account  of  a  mistake  or  misunderstanding  be- 
tween the  parties. 

The  respondents  below,  by  the  terms  of  the  contract  of 
sSth  November,  nifi,  were  to  pay  one  hundred  and  fifty 
S.of  Stodt  par  mile  at  the  time  Powers  said  the  road 
And-if  by  inadv.Ttence,  mistake,  or  a  mis- 
between  the  parties  the  dividends  were 
i  with  the  stock,  and  this  is  clearly  made  to 
appear,  then  these  dividends  s.;ould  be  accounted  for  by 
complainants. 

Tested  by  ihis  rule,  was  the  verdict  in  accordance  with 
the  chaif  e  given  .*  The  comphiiiiant,  Papot,  on  the  stand 
aa  a  witness,  agreed  to  abide  th.e  measurement  of  the  road 


SEPTEMBER  TERM,  1881.  697 

The  Atlanu  and  West  Point  Rallroftd  m.  Venable,  next  friend. 

dants,  as  claimed  by  complainants  in  the  case  under  the 
contract  and  evidence,  was  only  $316,298.00. 

As  this  case  will  be  remanded  for  another  hearing,  we 
forbear  to  express  any  opinion  as  to  whether  the  verdict 
is  against  the  evidence,  as  set  forth  in  the  last  ground  of 
the  motion,  but  we  think  it  is  clearly  against  the  last 
charge  above  recited,  and  that  the  principles  of  equity  and 
justice  will  be  promoted  by  ordering  a  new  trial. 

Let  the  judgment  of  the  court  below  refusing  a  new 
trial  be  reversed. 


The  Atlanta  and  West  Point  Railroad  vs,  Vena^ 

BLE,  next  friend. 

1.  Where  a  parent  began  suit  against  a  railroad  for  damages  for  a  per- 
sonal injury  to  her,  and  subsequently  died  from  the  results  of  the 
injury,  and  a  suit  for  the  homicide  was  brought  by  her  child,  an- 
swers of  the  decedent  to  interrogatories  taken  during  her  life  in  the 
suit  by  her,  were  admissible  in  the  action  by  the  child. 

2.  Can  the  damages  recoverable  by  a  child  for  the  homicide  of  its  pa- 
rent be  reduced  by  the  amount  which  the  child  could  earn  before 
becoming  of  age  ?    Qucere, 

{a,)  To  charge  that  they  could  be  so  reduced  does  not  damage  the  de- 
fendant. 

3.  In  a  suit  by  a  child  for  the  homicide  of  its  parent, where  damages  could 
not  be  exactly  estimated,  that  the  court  charged  the  jury  that  they 
might  consider,  in  estimating  the  probable  support  which  the  mother 
would  give  to  the  child,  whether  a  greater  or  less  sum  would  be  re- 
quired as  the  child  advanced  in  years,  was  not  error. 

4.  In  a  suit  by  a  child  for  the  homicide  of  its  mother  the  measure  of 
damages  being  the  support  of  the  child  until  its  arrival  at  full  age, 
such  computation  should  begin  from  the  death  and  not  from  the 
date  of  the  injury. 

Jackson,  C.  J.,  dissenting  on  last  point. 

Railroads.  Damages.  Negligence.  Evidence.  Pa- 
rent and  Child.  Charge  of  Court.  Before  Judge  STEW- 
ART.    Fulton  Superior  Court.    April  Term,  1881. 


SUPREME  COURT  OP  GEORGIA. 


In  1877  Mtb.  ^ron  wu  Injured  by  the  running  away  of 
1  horse  which  ahe  was  driving  near  a  crossing  of  the  At- 
lanu  and  West  Point  Rldlmad.  She  brought  suit  against 
the  railroad,  alleging'  tlut- her  horse  was  frightened  by 
defendant's  tiain,'  thatltiuid  no  blbw-postat  the  crossing, 
gave  no  warning  of  tpproach,  etc.,  and  in  its  prosecution 
intern^tories'weie  made  out  for  her,  and  executed.  Sub- 
sequently she  dkd  ftom  tbe  injuries  sustained,  and  Vcn- 
aUe,  as  next  Mend «l  htir  minor  son,  Willie,  brought  suit 
{or  the  homidde  xtt  Uiinother.  It  is  unnecessary  to  set 
out  the  evidence.  The  jury  found  for  the  plaiatiB  $794.60. 
Defendant  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(i.)  Because  the  court  erred  in  admitting  the  interrog- 
atories of  Mary  Fyron,  the  mother,  taken  in  her  case 
against  s^d.defeodfuit 

(3.)  The  court  erved  in  telling  the  jury  that  "in  estima- 
ting the  amount  of-  damages  or  the  probable  support  that 
the  mother  might  have  furnished  this  child,  you  may  con- 
nder  whether  or  not,  as  the  child  advanced  in  years,  less 
or  greater  sum  would  be  required,  or  whether  or  not  the 
child  would  have  contributed  to  its  own  support,  and  what, 
under  all  the  evidence,  it  is  probable  the  mother,  under 
the  drcumstancea  and  in  the  light  of  reason  and  human 

penence,  might  probably  have  furnished  to  this  child," 

L  is  that  "  may  consider"  should  have 

was  entitled  to 
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T.  P.  Westmoreland,  for  defendant. 

Jackson,  Chief  Justice. 

I.  The  mother  had  sued  for  personal  injuries  to  herself  by 
the  railroad  company,  and  on  that  case  her  interrogatories 
were  taken.  .Subsequently  she  died,  and  her  child,  by  next 
friend,  sued  for  her  homicide  and  recovered.  Objection 
was  made  to  the  introduction  of  her  testimony  on  the 
former  trial,  but  it  was  admitted.  The  admissibility  of 
the  interrogatories  turns  on  the  question  whether  the  ac- 
tion was  substantially  on  the  same  issue  and  substantially 
between  the  same  parties. 

Substantially,  we  think  that  the  issue  was  the  same. 
The  injuries  for  which  she  had  sued  caused  her  death,  and 
for  that  result  of  those  injuries  the  child  sued.  In  45  Ga^^ 
283,  it  was  held  that  testimony  taken  in  a  criminal  case 
before  a  committing  court  was  admissible  on  a  civil  action 
brought  for  damages,  on  the  ground  that  the  cause  of 
action  being  the  injuries  inflicted  was  in  substance  the 
same.  It  was  ruled  in  the  same  case  that  the  parties  were 
substantially  the  same,  though  in  the  one  case  the  state 
prosecuted  and  in  the  other  the  injured  person  sued.  The 
reasoning  on  which  the  decision  was  put  is  that  the  great 
right  of  cross-examination  had  been  exercised,  and  the 
plaintiff  was  represented  by  the  state,  and  in  that  view 
was  a  substantial  party.  The  Code  uses  the  term  "  sub- 
stantially **  both  as  to  the  issue  and  as  to  parties,  and  the 
meaning  of  the  Code  was  interpreted  in  that  case,  and  we 
are  bound  by  it. 

The  decision  is  right  too ;  otherwise,  if  a  narrow  con- 
struction be  put  on  the  qualifying  adverb  "substantially," 
so  as  to  require  the  identical  parties,  its  force  is  entirely 
gone,  and  that  word  had  as  well  have  been  omitted.  See 
Code,  §3782 ;  45  Ga.,  283 ;  i  Greenleaf  164, 198, 236  ct  scq. 
If  the  state  represented  substantially  the  plaintiff  suing 
for  injuries  to  his  person,  much  more  did  the  mother  rep<- 

V  67-45 


700       SUPREME  COURT  OF  GEORGIA. 

The  Atlanta  and  West  Point  Railroad  vs,  Venable,  next  friend. 

resent  her  child,  both  suing  for  injuries  in  the  same  trans- 
action. It  is  true  that  the  child  could  not  have  sued  had 
not  her  mother  died  ;  and  in  the  mother's  case  the  literal 
cause  of  action  is  the  injury  done  her  not  resulting  in 
death,  and  in  the  child*s  the  literal  cause  of  action  is  the 
homicide ;  but  the  substantial  cause  in  both  cases  is  the 
one  cause  of  both  actions,  the  wrong  done  by  the  railroad 
company,  and  that  was  the  issue.  The  interrogatories 
were  introduced,  too,  only  in  respect  to  the  injury  and  the 
manner  in  which  it  was  done  and  how  it  occurred,  and 
this  was  the  real  thing  in  issue  in  both  cases.  Was  the 
company  negligent  or  diligent  ?  Was  the  mother  ?  These 
were  the  main,  substantial  questions  at  issue. 

2.  We  see  no  error  against  the  defendant  in  the  charge 
that  the  jury  might  consider  the  ability  of  the  child  to 
labor  when  she  became  able  to  work,  in  measuring  her  re- 
covery. It  is  true  that  a  parent  may  make  the  child,  when 
able,  work,  but  that  is  the  privilege  of  the  parent.  It 
does  not  follow  that  the  defendant  may  set  off  that  ability 
against  the  duty  to  support  the  child,  and  thus  lessen  her 
recovery.  How  much  could  she  work  ?  When  would  she 
be  able  to  work?  Is  she  now  healthy?  Will  she  be  so  a 
year  or  five  years  hence  ?  The  field  of  conjecture  is  too 
wide  and  too  far  off — too  remote  to  be  set  off  against  that 
support  which  is  the  child's  measure  of  damages. 

But  be  this  as  it  may,  it  was  certainly  no  error  against 
the  defendant  to  charge  that  the  jury  might  consider  and 
allow  her  ability  to  labor  as  she  got  older. 

In  measuring  the  damages  of  a  wife  in  an  action  for 
the  homicide  of  her  husband,  this  court  held  that  a  subse- 
quent  marriage  to  a  wealthy  man,  abundantly  able  to  sup- 
port her,  would  not  lessen  her  recovery,  though  the  meas- 
ure of  damages  is  support  in  that  case  too.  And  the  rea- 
soning there  is  that  the  possession  of  a  separate  estate 
would  not  lessen  the  recovery.     57  Ga.^  277. 

3.  As  to  the  words  "  may  "  and  "  probably  "  used  by 
the  judge,  taken  in  connection  with  the  balance  of  the 
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charge,  we  see  no  error  in  their  use.  The  rules  to  arrive 
at  the  sum  of  the  damage  are  given,  and  then  the  proba- 
ble result  is  for  the  jury  to  estimate  as  the  court  told  them. 
It  would  be  impossible  exactly  to  measure  damages  in 
such  a  case,  in  a  suit  for  support  for  years  to  come.  And 
the  terms  "you  may  find  interest  or  not,  as  you  please,"  is 
in  accordance  with  law. 

4.  The  court  allowed  the  damage  to  the  child  to  be  esti- 
mated from  the  date  of  the  injury  to  the  mother,  or  rather 
from  the  time  she  became  so  prostrated  that  she  could  not 
support  her  child.  I  think  this  measure  just  and  not  an 
illegal  rule,  because  while  the  cause  of  action  is  the  homi- 
cide, the  measure  of  damages  is  the  deprivation  of  the 
child  of  her  mother's  support  by  the  wrongful  act  of  the 
company,  and  that  began  the  moment  she  was  prostrated 
and  unable  to  render  that  support. 

But  my  brethren  think  that  the  measure  should  begin 
with  the  cause  of  action,  and  not  before.  They  therefore 
think,  and  so  hold,  that  the  court  below  was  wrong  on 
this  point. 

The  judgment,  therefore,  is  reversed  and  a  new  trial  is 
awarded,  unless  the  plaintiff  shall  write  off  whatever  may 
be  the  proportion  of  the  damages  arising  before  the  date 
of  the  death  of  the  mother,  which  is  the  support  for  one 
year  and  two  months.  The  plaintiff  was  ten  years  old 
when  the  accident  occurred,  so  that  a  fraction  over  one- 
eleventh  must  be  deducted  from  the  verdict,  which  makes 
eighty-four  dollars  and  eighty-six  cents  to  be  deducted 
from  seven  hundred  and  ninety-four  dollars  and  sixty 
cents,  the  verdict,  leaving  seven  hundred  and  nine  dollars 
and  eighty-six  cents  to  stand. 

Judgment  reversed  on  terms. 


702         SUPREME  COURT  OF  GEORGIA. 

Gilreath  &  Son  tft.  Holstoa  Salt  and  Plaster  Company. 

I 

Gilreath  &  Son  vs.  Holston  Salt  and   Plaster 

Company. 

1.  Where  goods  were  consigned  to  be  sold  on  commission,  the  con- 
signee who  received  and  sold  them,  but  failed  to  pay  over  the  pro- 
ceeds, created  a  debt  while  acting  in  a  fiduciary  character,  from 
which  he  was  not  released  by  obtaining  a  discharge  in  bankniptqr. 

2.  A  request  to  charge  not  founded  on  the  evidence  is  properly  re- 
fused. 

Bankruptcy.  Bailments.  Before  Judge  Fain.  Bartow 
Superior  Court.     January  Term,  i88i. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  that  the  following  was  the  testimony  of  the 
agent  of  the  company  who  transacted  the  business  with 
defendants,  and  that  of  one  of  the  defendants  in  respect 
to  the  manner  of  sale  of  the  salt: — 

The  agent  of  the  company  testified  as  follows : 
"I  ceased  to  be  traveling  agent  for  plainliflf  20th  March, 
1877.  I  w^s  engaged  selling  salt  on  commission  and  sell- 
ing plaster.  My  duties  were  to  place  salt  on  commission 
and  collect  for  same.  Plaintiff  had  no  other  in  Bartow 
county  except  myself.  E.  Middleton  succeeded  me.  I 
have  to  go  by  recollection,  not  having  my  book  before 
me.  I  think  annexed  account  is  correct.  I  did  furnish 
defendants  salt  to  sell  on  commission  for  plaintiil.  1 
did  not  contract  to  sell  salt  to  defendants  and  charge 
them  with  same  as  purchasers.  When  I  contracted  with 
them,  they  said  commissions  would  not  pay  them  to  handle 
it,  that  they  would  have  to  sdl  on  a  credit.  I  told  them 
that  we  would  indulge  them,  that  they  would  get  the 
money  on  the  salt  before  we  would  have  to  force  paymc^*^ 
from  them.  I  never  gave  them  authority  to  sell  on  time, 
unless  that  gave  it  to  them.  I  never  made  any  arrange- 
ment  other  than  according  to  regular  terms  on  commis- 
tion,  except  agreeing  to  be  lenient  in  making  collections, 
in  view  of  the  lael  iVvaX.  tivey  had  to  sell  on  a  credit.  D^' 
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fendants  did  cease  to  handle  our  salt  for  a  while ;  don*t 
know  how  long.  In  order  to  get  defendants  to  handle 
more  of  plaintiff's  salt,  I  told  them  we  would  be  lenient, 
as  they  had  to  sell  on  credit.  I  did  not  intend  to  change 
the  contract  of  sale  on  commission,  but  thought  their  ob- 
jection was  met  by  giving  them  time  to  realize  on  their 
sales  before  they  would  have  to  pay  plaintiffs  for  the  salt. 
There  was  no  arrangement  for  defendants  to  sell  the 
salt  on  time,  as  they  did  their  other  goods,  further  than  is 
stated  above." 

One  of  defendants  testified  as  follows : 

"Several  years  after  the  war  defendants  did  sell  salt  for 
plaintiff  on  commission,  and  did  settle  for  the  salt  so 
sold  about  every  sixty-days.  In  1873  or  1874,  defendants 
commenced  doing  business  on  time ;  and  after  they  had 
settled  up  in  full  with  plaintiff  for  all  the  salt  sold  for 
them  on  commission,  defendants  purchased  the  salt  to 
carry  on  their  business  from  other  parties  for  the  space  of 
one  year  or  longer,  and  they  had  ceased  selling  salt  for 
plaintiff  on  commission  for  fully  one  year.  The  agent  of 
the  plaintiff,  who  was  a  man  by  the  name  of  Chapman, 
called  to  see  defendants  at  their  store-house  in  Carters- 
ville,  and  proposed  that  defendants  should  again  use  the 
salt  of  the  plaintiff,  as  they  had  been  doing  a  year  or  so 
before.  Defendants  informed  the  agent  that  they  were 
then  doing  a  time  business,  and  would  not  take  plaintiff's 
salt  on  commission,  as  they  had  been  doing  in  the  past, 
for  the  reason  that  they  were  selling  all  they  kept  on  time. 
Plaintiff's  agent  insisted  that  defendants  should  handle 
said  salt,  and  witness  informed  said  agent  at  that  time 
and  place  that  defendants  would  not  take  their  salt  on 
commission,  but  witness  said  to  said  agent  that  if  the 
plaintiff  saw  proper  to  send  salt  to  defendants  with  the 
understanding  that  the  salt  was  to  be  paid  for  as  soon  as 
defendants  could,  just  as  they  paid  for  their  other  goods, 
the  company  might  ship  them  salt.  To  this  the  agent 
assented,  and  it  was  then  agreed  that  defendants  should 
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order  salt  under  said  agreement  from  said  company,  as 
they  might  need  it,  to  be  dealt  out  on  time  by  defen- 
dants, and  to  be  paid  for  as  defendants  paid  for  their  other 
goods.  Under  this  agreement  the  salt  was  not  to  be 
handled  by  defendants  as  commission  merchants  at  all; 
defendants  expressly  refused  to  take  said  salt  as  commis- 
sion merchants,  and  the  agent  was  so  informed  and  under- 
stood it.  Defendants  made  orders  for  the  salt  under  said 
agreement,  and  the  salt  came  and  was  sold  by  defendants 
on  time,  as  they  did  their  merchandise.  A  few  sacks  of  said 
salt  were  on  hand  when  defendants  were  adjudged  bank- 
rupts, and  were  included  in  their  bankrupt  schedule,  and 
passed  into  the  hands  of  A.  M.  Foute,  their  assignee,  and 
were  exempted  by  said  Foute  to  defendants  under  the 
provisions  of  the  bankrupt  law.  Every  dollars  worth  of 
salt  ever  sold  on  commission  had  been  settled  for  long 
before  this  agreement  was  made.  Defendants  owe  plj»in- 
tiffs  nothing  as  commission  merchants,  and  have  no  salt 
on  hand  for  them  as  such.  After  defendants  quit  selling 
the  salt  on  commission,  as  stated,  said  agent  for  the  plain- 
tiffs ceased  coming  so  often  for  his  pay,  and  quit  alto- 
gether counting  the  sacks  of  salt  on  hand,  as  was  his 
practice  when  defendants  sold  on  commission  for  plain- 
tiffs." 

Stansell   &   WOFFORD;    G.    S.    TuMLiN,    by  R.  J. 
McCamy,  for  plaintiffs  in  error. 

E.  D.  Graham,  for  defendants. 

Speer,  Justice. 

I.  The  defendants  in  error  brought  suit  against  the  plain* 
tiffs  in  Bartow  superior  court  for  the  sum  of  two  hundred 
and  sixty-one  dollars  and  twenty-eight  cents,  and  interest, 
alleging  that  they  had  consigned  to  Gilreath  &  Son,  in 
several  different  consignments,  sacks  of  salt  to  be  sold 
by  said  Gilreath  &  Son  for  them,  and  the  proceeds  of 
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such  sale  to  be  acciounted  for  by  th^m,  after  deducting 
their  commission  and  expenses,  or  the  salt  returned. 
That  they  had  demanded  of  said  Gilreath  &  Son  the  pro- 
ceeds of  sale  or  a  return  of  the  salt,  and  that  said  Gilreath 
&  Son  had  failed  and  refused  to  pay  over  to  them  the 
proceeds  of  said  sale  or  return  said  salt,  and  that  the  salt 
unaccounted  for  was  of  the  value  of  $261.28,  defendants 
had  fraudulently  converted  said  salt,  or  its  proceeds,  to 
their  own  use. 

Defendants  pleaded  they  were  not  commission  merchants 
for  plaintiffs,  and  had  been  adjudged  bankrupts  by  the 
proper  court,  and  that  their  petition  for  a  discharge  from 
their  debts,  including  the  debt  sued  on,  was  still  pending, 
and  that  pending  their  petition  in  bankruptcy  plaintiffs 
could  not  sue,  and  if  they  could  the  suit  ought  to  be  stayed 
until  the  final  hearing  on  their  petition  for  discharge. 

Under  the  pleadings,  evidence  and  charge  of  the  court, 
the  jury  found  a  verdict  for  the  plaintiff  below  for  the 
amount  sued  for.  Defendant  made  a  motion  for  a  new 
trial,  which  was  refused  by  the  court  and  defendant  ex- 
cepted. 

The  grounds  of  the  motion   were : 

(i.)  That  the  verdict  is  against  the  evidence  and  the 
justice  and  equity  of  the  cause. 

(2.)  That  the  court  refused  to  give  in  charge  to  the  jury 
the  following  written  request,  as  made  by  defendants  below: 

"If  you  believe  from  the  evidence  that  the  agent  of  the 
plaintiff  authorized  the  defendants  to  sell  out  the  salt 
on  time,  and  to  be  paid  for  by  defendants  as  defendants 
paid  for  their  other  goods,  this  would  be  a  sale  for  which 
defendants  would  be  liable  to  pay,  but  not  as  commission 
merchants." 

(3.)  Because  the  verdict  is  contrary  to  law. 

It  was  admitted  on  the  trial  by  the  parties  that  the  ac* 
count  sued  on  was  correct  and  unpaid ;  that  plaintiffs  in 
error  had  been  regularly  adjudged  bankrupts  on  their  own 
petition,  that  their  merchandise  and  other  property  had 
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I  tamed  over  to  A.  Bf .  Foute,  assignee,  under  a  regu- 
ieed  of  asBlgrunent.  -that  t»d  bankrupt  proceeding  was 
.1  pending  io  the  United  States  court,  and  that  the  as- 
;iiee  had  sold  the  property  of  the  bankrupts,  except 
bat  bad  been  exempted  to  them  under  the  bankrupt  law. 
The  evidence  shows  that  defendants  had  been  receiving 
alt  to  be  sold  on  commission  for  the  plaintiff  below  for 
tome  time  prevlous,-but  defendants  claim  "  that  the  salt 
sued  for  was  deUvered  to  them  to  be  sold  on  time  and 
aiccounted  for  as  their  other  goods." 
'  Under  our  vlcwof  the  evidence,  we  do  not  find  that  any 
s&tisfactoty  proof  was  tendered  to  establish  a  new  agree- 
ment, so  As  to  change  the  former  relation  between  these  par- 
ties, but  a  mere  modification  of  the  original  contract. 
There  was  no  agreement  as  to  price  or  time  of  payment, 
and  no  such  new  agreement  as  would  authorize  the  charge 
requested,  and  assigned  as  error  in  the  second  ground  of 
the  motion.    This  seems  to  have  been  the  grounds  of  de- 
fense relied  OB  in  the  court  below.  Here  plaintiffs  in  error 
daiOLf  tha^-adnitting  it  was  a  debt  due  by  defendants  be- 
low as.  coounisiion  merchants  for  the  salt  sold  as  belong- 
ing to  their  principal,  still  it  was  such  a  debt  as   was  dis- 
diargeableift  hanlcruptcy.     This  question  has  been  ruled 
adwrsL'ly  to  piaintifTs  in  error  in  the  case  of  Mi-adu-.x'  Sf 
.  Gcorgr  S/iar/v,  reported  in  54  (7a.,  125,  and  which 
of  the  same  principle  ruled  in  44 
djt  was  ruled,  "one  whc 
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construction  of  any  law  of  congress,  it  would  be  the  duty 
of  this  court  to  conform  its  decisions  to  those  made  by 
the  supreme  "court  of  the  United  States  when  the  points 
ruled  are  in  principle  the  same,  but  on  a  careful  exami- 
nation of  the  case  in  5th  Otto,  we  do  not  regard  it  neces- 
sarily in  conflict  with  the  rulings  in  the  44th  and  54th  Ga,, 
and  are  not  prepared  to  reverse  those  rulings  without  a 
construction  of  the  act  by  the  supreme  court  of  the 
United  States  upon  the  question  therein  made. 

We  are  aware  that  the  decisions  on  this  question  are  in 
conflict  in  different  states,  but  we  are  inclined  to  adhere 
Xo  the  rulings  made  by  this  court  until  at  least  a  more 
satisfactory  ruling  from  the  supreme  court  of  the  United 
States  may  settle  the  question  definitely. 

Let  the  judgment  below  be  affirmed. 


O'Neal  et  al.  executor,  vs.  Brown  et  al. 

[Spbbk,  Justice,  being  disqualified  in  this  case.  Judge  Underwood,  of  the  Rome  circuit, 
was  appointed  bjr  the  governor  to  preside  in  his  place.] 

1.  An  exception  to  the  entire  charge,  containing  several  distinct  propo- 
sitions of  law,  without  specifying  errors,  is  not  good. 

2.  The  delivery  of  a  deed  consists  in  the  transfer  of  possession  and  do- 
minion, and  is  complete  at  the  moment  when  the  deed  is  in  the 
hands  or  power  of  the  grantee  with  the  consent  of  the  grantor  and 
with  his  intent  that  it  should  operate  and  enure  as  a  muniment  of 

.  title  to  the  grantee.  The  presence  of  the  latter  is  not  necessary ;  it 
is  sufficient  that  the  deed  goes  out  of  the  hands  or  control  of  the 
grantor  with  his  intent  that  it  should  go  to  those  of  the  gran- 
tee, and  that  it  ultimately  does  so.  Even  though  the  deed 
reaches  the  grantee  after  the  death  of  the  grantor,  having  been  pre- 
viously left  with  a  third  person  for  the  use  of  the  grantee,  it  is  a 
good  delivery. 
{a.)  Where  the  effect  of  a  delivery  of  a  deed  made  before  the  death  of 
the  grantor  would  be  to  partially  revoke  his  will,  and  change  be- 
quests therein  solemnly  made,aYid  while  leaving  the  will  operative  as 
to  the  grantees,  the  deed  would  destroy  a  legacy  to  another  heir,  the 
son   and  appointed  executor  of  the  grantor,  who  would  be  left 
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wholly  unprovided  for,  the  proof  of  delivery  should  becIear^Uid 
explicit.  Especially  so  where  the  legal  effect  of  delivery  would  be 
to  change  the  whole  scheme  of  the  grantor  in  the  distribution  of 
his  estate. 
(3.)  The  issues  in  this  case  were  not  fully  and  fairly  submitted  in  the 
charge. 

Practice  in  Supreme  Court.  Deeds.  Wills.  Charge 
of  Court.  Before  Judge  WlLLiS.  Monroe  Superior 
Court.     February    Adjourned  Term,  1 88 1. 

To  the  report  contained  in  the  decision  it  is  only  nec- 
essary to  add  that  the  sixth  ground  of  the  motion  for  a 
new  trial  was  because  the  court  charged  as  follow^: 

"If  Spencer  Sullivan  made  a  deed  to  Mary  E.  Brown 
and  a  deed  to  G.  Z.  Sullivan,  and  said  to  W.  J.  Brown 
that  the  deeds  were  in  his  drawer,  and  he  desired  him  to 
get  them  and  have  them  recorded,  and  if  he  told  Brown 
to  enter  upon  and  improve  that  portion  conveyed  to  his 
wife,  and  told  G.  Z.  Sullivan  that  he  was  entitled  to  the 
crops  made  on  that  portion  conveyed  to  him,  this  was  a 
sufficient  delivery  of  both  the  deeds  and  the  land  therein 
conveyed,  provided  by  this  declaration  Sullivan  intended 
then  and  there  by  his  words  to  renounce  all  dominion 
over  either  the  deed  or  the  land  to  complainants,  and  for 
them  to  acquire  dominion  over  the  one  or  the  other. 

"Actual  manual  delivery  is  not  essential  to  delivery  of 
the  gift.  Any  act  which  indicates  a  renunciation  of  do- 
minion by  the  donor  and  the  transfer  of  dominion  to  the 
donee,  is  a  constructive  delivery. 

"If  the  lands  conveyed  by  the  deed  were  delivered  either 
actually  or  constructively  to  the  donees,  then  this  was  a 
good  delivery  of  both  the  deeds  and  the  lands. 

"A  deed  may  be  delivered  by  words  or  acts,if  such  words 
or  acts  manifest  a  purpose  on  the  part  of  the  donor  to 
part  with  the  dominion  over  it.  If  Sullivan  delivered  the 
deeds  to  the  donees,  either  by  giving  the  control  or  the 
dominion  of  the  deeds,  or  by  delivery  of  the   land,  the 
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title  vested  in  the  donees,  and  Spencer  Sullivan  could  not 
revoke  it." 


J.  A.  Hunt:  Cabaniss  &  Turner;  by  Harrison  & 
Peeples,  for  plaintiff  in  error. 

Berner  &  Turner  ;  John  I.  Hall,  for  defendants. 
Crawford,  Justice. 

Mary  E.  Brown  for  herself  and  as  next  friend  of  George 
Z.  Sullivan,  filed  a  bill  in  equity  against  Griffin  O'Neal 
and  James  W.  Sullivan,  who  were  the  executors  of  Spen- 
cer Sullivan,  to  recover  two  certain  parcels  of  land  which 
she  claimed  had  been  conveyed  to  them  by  the  testator — 
their  grandfather — and  which  lands  the  said  executors 
were  proceeding  to  sell  as  a  part  of  his  estate.  The  ma- 
terial allegations  of  the  bill  were  that  in  August,  1878, 
their  said  grandfather  executed  deeds  of  gift  to  them  by 
which  he  conveyed  to  the  said  Mary  E.  160  acres  of  land, 
lot  number  58,  in  the  i  ith  district  of  Monroe  county,  and 
to  George  Z.  Sullivan  180  acres,  also  in  said  county,  and 
known  as  the  Lester  place. 

That  soon  after  the  execution  of  the  deeds  aforesaid 
Spencer  Sullivan  was  taken  sick,  from  which  sickness  he 
died,  so  that  the  deeds  were  not  turned  over  to  them,  but 
were  delivered,  and  the  husband  of  the  said  Mary  E.  was 
directed  to  have  them  recorded,  but  owing  to  the  ex- 
treme illness  of  the  said  grantor  the  same  was  not  done 
during  his  life. 

That  the  land  conveyed  by  said  deed  to  complainant, 
Mary  E.  Brown,  had  been,  by  a  will  of  the  testator,  be- 
queathed to  James  W.  Sullivan,  but  that  the  said  testator 
declared  his  intention  before  making  the  deed  to  change 
his  will  and  give  this  land  to  the  said  Mary  E.  Brown. 

It  is  further  charged  that  the  deeds  were  left  at  the 
house  of  O'Neal,  one  of  the  executors,  and  where  the  said 
Spencer  Sullivan  died,  and  that  the  said  executors  getting 
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possession  of  them  have  destroyed  them,  or  not  having 
destroyed  them,  refuse  to  deliver  them  up,  that  they  may 
thereby  administer  this  land  as  the  property  of  the  deceas- 
ed and  defeat  the  just  rights  of  the  complainants.  The 
prayer  of  the  bill  is  for  a  delivery  of  the  deeds,  if  they 
have  not  been  destroyed,  or  an  establishment  thereof  if 
they  have  been,  and  that  the  executors  turn  over  the  pos- 
session of  the  land  and  account  for  the  rents  thereof. 

The  answer  of  the  defendants  admits  the  writing  of  the 
deeds,  but  denies  that  it  was  the  testator's  intention,  be- 
fore or  at  his  death,  to  deliver  the  same,  but  desired  that 
they  should  be  destroyed  and  to  have  his  property  other- 
wise distributed.  That  there  were  other  deeds  also  writ- 
ten at  the  same  time,  but  that  the  testator  did  not  wish 
them  delivered  until  he  had  finished  making  provision  for 
the  balance  of  his  fanlHy,  which  he  became  too  ill  to  do. 

Upon  the  trial  of  the  issues  herein  made  the  jury  found 
a  verdict  for  the  complainants.  The  defendants  made  a 
motion  for  a  I'lew  trial  which  was  refused,  and  that 
refusal  is  the  error  assigned  in  this  case. 

The  right  of  the  defendants  to  a  new  trial  depends  not 
so  directly  upon  the  facts  of  the  case  as  upon  the  errors 
alleged  to  have  been  committed  by  the  court  in  its  charge 
to  the  jury.  The  testimony  was,  in  our  opinion,  quite 
sufficient  to  have  sustained  a  verdict  either  for  the  plain- 
tiffs or  the  defendants,  had  the  issue  been  so  distinctly 
presented,  as  that  the  theory  of  each  party  could  have 
been  thoroughly  understood  and  passed  upon  by  the  jury. 

I.  Passing  by,  therefore,  the  statutory  grounds  in  this 
motion  for  a  new  trial,  we  come  to  the  fifth,  which  alleges 
error  in  the  general  charge  of  the  court,  consisting  of  sev- 
eral propositions  on  the  subject  of  actual  and  constructive 
delivery  of  the  deeds  and  other  kindred  matters,  wherein 
the  errors  alleged  should  have  been,  but  are  not,  plainly 
specified  as  required  by  §4251  of  the  Code.  This  court, 
beginning  with  14  Ga,,  404,  and  continuously  down  to  the 
61  Ga.f  253,  has  held  that  such  an  exception  is  too  vague 
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and  indefinite  to  be  considered,  unless  the  whole  is  ille- 
gal ;  such  not  being  the  fact  in  this  charge^  it  must  be  dis- 
posed of  as  those  of  a  like  character  have  been  hereto- 
fore. 

2.  The  real  question  in  this  case  was  whether  the  grant- 
or, Spencer  Sullivan,  intended  to  have  his  estate  distribu- 
ted under  his  will  which  he  had  made  in  1870,  or  under 
an  executory  scheme  which  he  commenced  in  August, 
1878,  by  making  deeds  of  conveyance  to  his  heirs  at  law. 
The  theory  and  claim  of  the  complainants  below  and  de- 
fendants in  error  here  was,  that  he  intended  for  his  will  to 
stand,  and  that  the  deeds  which  he  had  executed  to  five 
out  of  seven  of  his  heirs  should  also  be  of  full  force  and 
effect,  and  especially  those  which  had  been  made  to  them. 

The  theory  of  the  plaintiffs  in  error  and  defendants  be- 
low was,  that  he  had  an  executory  scheme  by  which  he 
was  to  divide  his  estate  himself  in  his  life  time  between 
his  heirs  at  law,  thereby  revoking  his  will,  and  that  after 
making  the  deeds  aforesaid  he  became  too  ill  to  complete 
it,  and  died  without  having  done  so. 

The  purpose,  therefore,  in  the  case  of  the  plaintiffs  be- 
low was,  to  show  not  only  the  execution  of  the  deeds  to 
them  but  their  delivery  also.  The  execution  was  admit- 
ted by  the  defendants,  but  the  delivery  was  not  only  de- 
nied, but  they  further  insisted  that  this  execution  was 
only  a  part  of  an  unfinished  scheme  by  which  he  was  to 
dispose  of  his  entire  estate  and  thereby  revoke  his  will. 
That  he  never  intended  to  deliver  any  until  all  were  fin- 
ished, and  that  he  became  to  ill  to  perfect  his  scheme, 
which  was  to  make  provision  for  his  wife  and  James  W. 
Sullivan,  which  he  was  never  able  to  do. 

Taking  then  this  view  of  the  case,  was  the  charge  as  set 
forth  in  the  sixth  ground  of  the  motion  for  a  new  trial  a  full 
and  fair  presentation  of  the  questions  made  ?  We  think  not. 
Nor  can  we  agree  to  this  part  of  this  charge  which  asserts 
that,  if  "Sullivan  intended  then  and  there  by  his  words 
to  renounce  all  dominion  over  either  the  deeds  or  the  land 
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to  complainants  and  for  them  to  acquire  dominion  over 
the  one  or  the  other,**  that  "this  was  a  sufficient  delivery  of 
both  the  deeds  and  the  lands  conveyed."  Nor  in  this,  that 
**if  the  lands  conveyed  by  the  donor  were  delivered  either 
actually  or  constructively  to  the  donees,  then  this  was  a 
good  delivery  of  both  the  deeds  and  the  land.  If  Sullivan 
delivered  the  deeds  to  the  donees  either  by  giving  them 
control  or  dominion  of  the  deeds,  or  by  delivery  of  the 
land,  the  title  or  titles  vested  in  the  donees,  and  Spencer 
Sullivan  could  not  revoke  it." 

The  delivery  of  a  deed  in  a  legal  sense,  consists  in  the 
transfer  of  the  possession  and  dominion,  and  it  is  complete 
at  the  moment  when  the  deed  is  in  the  hands  or  power  of 
the  grantee  with  the  consent  of  the  grantor  and  with  his 
intent  that  it  should  operate  and  enure  as  a  muniment  of 
title  to  the  grantee.  The  grantee's  presence  is  not  neces- 
sary ;  it  is  sufficient  that  the  deed  goes  out  of  the  hands 
or  control  of  the  grantor,  with  his  intent  that  it  should 
go  to  those  of  the  grantee,  and  that  it  ultimately  does  so. 
Greenleafs  Cruise  on  Real  Property,  vol.  2,  p.  42,  and  the 
cases  there  cited. 

It  matters  not  though  the  grantor  be  dead  at  the  time 
when  the  deed  reaches  the  hands  of  the  grantee,  if  it 
were  previously  left  with  a  third  person  for  his  use.  2 
Mass.,  447;  17  /*.,  213,  220,  221, ;  3  Met.,  412;  i  Johns 
Ch.  Rep.,  240,  254-5. 

A  deed  may  be  delivered  by  acts  without  words,  or 
words  without  acts,  or  by  both.  Any  thing  which  clearly 
manifests  the  intention  that  the  deed  shall  presently  be- 
come operative  and  effectual  is  sufficient.  2  Gillman  and 
authorities  cited.  It  is,  however,  to  be  remembered,  that 
all  the  authorities  concur  in  laying  down  the  rule,  that 
the  same  strictness  is  not  required  in  cases  of  the  delivery 
of  voluntary  deeds  as  in  the  ordinary  cases  of  bargain  and 
sale. 

These  are  the  general  rules  which  govern  in  the  matter 
of  delivery  of  deeds.     But  where  the  facts  of  the  case 
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show  that  the  effect  of  the  delivery  of  a  deed  is  partially 
to  revoke  a  will  and  thereby  change  bequests  therein  sol- 
emnly made,  and  whilst  it  remains  operative  to  the  grant- 
ees, it  destroys  a  legacy  to  another  heir,  and  that  heir  the 
executor  and  son  of  the  grantor,  who  would  be  wholly 
unprovided  for,  then  the  proof  of  the  delivery  should  be 
clear  and  explicit.  More  especially  should  this  be  so 
where  the  legal  effect  would  be  to  change  the  whole 
scheme  of  the  grantor  in  the  distribution  of  his  estate. 

This  view  of  the  case,  we  think,  should  have  been  clearly 
and  distinctly  put  before  the  jury,  so  that  they  could  have 
passed  on  the  facts  in  the  light  of  the  two  theories  so 
manifest  and  so  important  to  the  parties. 

Judgment  reversed. 


Hicks  vs.  Marshall. 

1.  Pleadings  cannot  be  dispensed  with  by  agreement.  Therefore  a 
trial  by  consent  without  any  declaration,  upon  agreement  that  a 
copy  of  the  lost  original  might  be  established  during  the  progress 
of  the  case*  which  was  not  done,  but  the  verdict  was  written  on  a 
blank  piece  of  paper,  was  illegal. 

2.  A  payment  of  debts  by  a  sale  of  land,  although  the  debts  may  have 
had  usury  in  them,  does  not  make  the  contract  for  the  land  usuri- 
ous so  as  to  avoid  the  title.  One  may  pay  a  usurious  debt,  and  the 
fact  that  the  payment  is  made  in  land  does  not  alter  the  case. 
Aliter,  if  a  deed  be  made  to  secure  a  debt  infected  with  usury.  In 
thatTAse  there  would  be  a  loan  or  forbearance,  not  a  payment. 

Practice  in  Superior  Court.  Pleadings.  Usury.  Title. 
Contracts.  Before  Judge  CRISP,  Macon  Superior  Court. 
May  Term,  1881. 

Reported  in  the  decision. 

B.  B.  HiNTON  ;  Hawkins  &  Hawkins,  for  plaintiff  in 
error. 

Hall  &  Son  ;  W.  S.  Wallace,  for  defendant. 
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Crawford,  Justice. 

This  suit  was  in  ejectment,  brought  by  T.  J.  Marsliall 
gainst  A.  W.  Hiclo.  The  verdict  was  for  Marsliall; 
Hicks  moved  f or -new  trM ; 'the  court  refused  it.  The 
plaintiff  in  error  seein  a  reversal  of  that  judgment  on  sev- 
eral grounds,  only  two  of  vUdl  are  material  for  us  to  de- 
cide. 

The  first  relate  to  a  matter  of  practice  under  the  rules 
of  court- 

The  second  to  a  matter  of  law  which  we  consider  the 
controlling  queytion'on  the  merits  of  the  case,  as  contain- 
ed in  this  record. 

I.  When  the  case  was  aounded  in  the  court  below,  the 
original  declaration  waa  missing :  it  was  verbally  agreed 
that  the  trial  proceed  without  it,and  that  counsel  during  the 
progress  of  the  caaejhould  establish  the  declaration,  with 
the  understanding  that  no  recovery  sliould  be  had  on  any 
demise  in  the  established  declaration,  except  the  demise 
corresponding  with  and  suited  to  the  deed  from  Hicks 
and  wiFc  to  Marshall. 

When  the  jury  were  ready  to  retire  no  declaration  had 
been  established,  and  a  blank  sheet  of  paper  was  handed 
them  on  which  to  write  a  verdict,  aird  upon  which  the 
verdict  was  written  and  returned  into  court.  Before  any 
£claration  was  established  the  original  was  found,  plain- 
evertheless,  offered  one,  and  sought  to  es- 
Jerially    from    the  original. 
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and  had  there  been,  it  could  not  have  been  enforced,  be- 
cause in  the  very  teeth  of  the  rules  of  court.  We  hold 
that  the  trial  of  the  case  was  illegal,  as  '*  no  consent  to 
dispense  with  pleading  will  in  any  case  be  allowed.  *' 
Rule  21  superior  court. 

2.  The  remaining  question  is  whether  a  deed  made  and 
delivered  in  payment  of  a  debt  due  the  grantee  therein  is 
void,  because  the  debt  for  which  the  monev  was  due  was 
infected  with  usury. 

In  all  contracts  whereby  one  takes  or  reserves  more 
than  the  lawful  interest  for  money,  such  contracts  are 
usurious,  and  all  titles  to  property  as  a  part  of  such  usuri- 
ous contracts  are  void.  To  make  a  contract  usurious  there 
must  be  a  loan  or  forbearance  of  money  expressed  or  im- 
plied.    Tyler  on  Usury,  92-94. 

Where  there  is  a  bona  fide  purchase  there  is  an  end  of 
the  question  of  usury.     4  Peters  U.  S.,  205. 

The  testimony,  as  sent  up  in  the  record,  shows  that  a 
deed  was  given  by  Hicks  and  wife  to  Marshall  for  the  land 
in  dispute.  If  the  contract  were  what  it  purported  to  be, 
a  sale  of  the  land,  and  not  for  a  loan  or  forbearance  of 
money,  then  the  deed  itself  is  not  infected  with  usury 
and  ;r.ust  be  enforced;  and  this  would  be  so,  although 
there  might  have  been  many  other  antecedent  usurious 
contracts  between  the  parties.  To  make  that  deed  void 
there  must  have  been  usury  in  that  contract.  A  payment 
of  debts  by  a  sale  of  land,  though  they  may  have  had  usu- 
ry in  them,  does  not  make  the  contract  for  the  land 
usurious. 

But  it  is  said  that  Marshall  cannot  enforce  this  deed  to 
recover  possession,  Hicks  and  wife  not  having  surrender- 
ed it.  That  depends  upon  the  contract;  if  the  deed  given 
was  for  the  securing  of  the  payment  of  a  debt  infected 
with  usury,  then  he  could  not ;  but  if  given  to  co?ivey  title 
under  a  sale  made  then  he  could,  notwithstanding  there 
may  have  been  usury  in  the  debts  which  Hicks  was  pay- 
ing. A  debtor  may  pay  a  usurious  debt  as  well  as  any 
V  67—46 
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Other,  and  he  may  pay  it  in  money  or  he  may  pay  it  in 
land.  If  he  pay  in  money  it  is  by  delivery,  if  in  land  it  is 
by  deed,  and  in  neither  case  is  there  a  loan  or  forbear- 
ance of  money  so  as  to  establish  the  presence  of  usury. 
In  harmony  with  these  principles  are  the  dicta  in  55  Ga,y 
4.i4>  and  the  decision  in  61  Ga.,  38. 
Judgment  reversed. 

Jackson,  Chief  Justice,  concurring : 

Whilst  I  do  not  mean  to  disagree  to  any  of  the  abov^,  I 
rest  my  concurrence  on  the  absence  of  all  pleadings,  and 
on  the  second  point  I  hold  that  when  rent  was  given  by 
the  grantor  to  the  grantee,  his  possession  was  that  of  the 
grantee,  and  thus  the  title  and  possession  of  the  land 
were  both  in  the  grantee,  and  the  payment  of  usury  in 
land  was  complete. 


COLUNS  vs.  Granniss  et  al 

The  statute  of  24  Geo.  2,  c.  44,  sec.  i,  requiring  one  month's  written 
notice  to  be  given  to  a  jastice  before  bringing  suit  against  him  for 
any  act  done  by  him  virtuU  offiocti,  is  of  force  in  G^>rgia ;  and  a 
declaration  which  failed  to  show  such  notice  was  dcmurrabk. 

Justices.     Laws.    Actions.     Pleading.     Before  Judg* 
Simmons.    Bibb  Superior  Court.    April  Term,  1881. 

Reported  in  the  decision. 

Tiios.  WiLLiNGHAM,  Jr.;  W.  Dessau,  for  plaintiff  in 
error. 

Lyon  &  Gresham,  for  defendants. 

Speer,  Justice. 

Plaintiff  in  error  brought  her    action  of  trespass  ofl 
the    case    against    the  defendants  for  damages  to  the 
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amount  of  live  thousand  dollars.  She  alleges  ''that 
Granniss,  being  a  lawful  magistrate  in  the  lawful  exercise 
of  his  office,  in  the  714th  district,  G.  M.,  caused  petitioner 
to  be  brought  before  him  on  a  certain  peace  warrant  sworn 
out  by  Peggy  Harris  against  petitioner,  the  same  being 
served  upon  her  by  E.  P.  Smith,  who  was  then  acting  con- 
stable in  said  district,  county  and  state.  ***That  after  the 
evidence  by  both  sides  had  been  heard  by  said  E.  C.  Gran- 
niss, then  and  there  presiding,  as  aforesaid,  and  after  argu- 
ment of  counsel  on  both  sides,  it  was  ordered  and  adjudged 
by  said  E.  C.  Granniss,  magistrate,  as  aforesaid,  that  peti- 
tioner be  required  to  give  bond  in  the  sum  of  fifty  dollars, 
to  keep  the  peace  against  said  Peggy  Harris,  as  the  stat-^ 
ute  provides,  and  further,  to  pay  all  costs  in  said  case^ 
which  costs  said  Granniss  adjudged  to  be  eight  dollars ;. 
and  petitioner  alleges  that  owing  to  her  poverty  she  was 
unable  to  pay  said  sum  of  eight  dollars,  and  thereupon 
tendered  to  said  E.  C.  Granniss  a  good  and  sufficient  bond 
and  security  to  keep  the  peace  aforesaid  according  to  the 
order  and  judgment  of  the  said  E.  C.  Granniss,  magistrate 
aforesaid,  at  the  same  time  tendering  to  the  said  E.  C. 
Granniss,  magistrate  as  aforesaid,  her  affidavit  in  forma 
pauperis  in  due  form  of  law,  and  sworn  to,  wherein  said 
petitioner  averred,  that  owing  to  her  poverty  she  was  un- 
able to  pay  the  cost  so  adjudged  against  her.  But  peti- 
tioner avers  that  said  E.  C.  Granniss,  magistrate  as  afore- 
said, then  and  there  presiding,  informing  himself  of  the 
contents  of  said  affidavit  by  reading  the  same,  then  and 
there,  willfully,  wickedly,  unjustly,  oppressively  and  cor- 
ruptly declined,  failed  and  refused  to  accept  said  bond 
with  said  good  and  sufficient  security,  tendered  as  afore- 
said, and  petitioner  then  and  there  tendered  said  bond  and 
affidavit  with  said  good  and  sufficient  security  to  said  E. 
P«  Smith,  constable  asaforesaid,  who  likewise  willfully  and 
wickedly  declined,  failed  and  refused  to  accept  the  same, 
and  the  said  E.  C.  Grannis^  and  E^  P.  Smith  did  then  and 
there,  by  virtue  of  their  respective  offices,  conspire  to^^ 


there,  and  b^  virtue  of  their  respcctit 
<au9e  srour  petitioner  to  be  (orcib 
•court  to  the  common  jail  of  said  cou 
tionerwas  confined  and  imprisoned  I 
next  immediately  thereafter.  By  re: 
impriionment  the  was  deprived  of  1 
.lentlytom  from  her  chil.l,  then  or 
^greatly  injured  in  mind  and  health 
■thousand  dollars. 

To  this  declaration  defendant  belo 
■on  the  ground,  aa  insisted  upon  here, 
£.  C  Granniai,  justice,  was  not  liab 
foranyactvJrtitf'c#i:»  without  beir 
ten  notice  of  the  contemplated  suit 
before  thi  institution  of  the  same,  i 
4ite24Geo.  ff  0,44,  and  which  it  is  i 
Georgia. 

By  statute  24  Geo.  2,  c.  44,  it  is  em 
shall  be  sued  against,  or  copy  of  any 
a  subject  shall  be  served  on  any  justi 
by  him  in  the  execution  of  his  offict 
ting  shall  have  been  given  to  him  or 
of  abode,   by  the  attorney  for  the 

Eonth    before    the    suing  out   or  s< 
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be  permitted  to  be  given  by  the  plaintiff  on  the  trial  of 
any  cause  of  action  except  such  as  is  contained  in  the 
notice.  And  the  action  must  be  commenced  within  six 
calendar  months  after  the  act  committed/* 

"  The  justice  may,  at  any  time  within  one  calendar 
month  after  such  notice  given,  tender  amends  to  the  party 
complaining,  or  to  his  agent  or  attorney,  and  in  case  the 
same  is  not  accepted  he  may  plead  such  tender  in  bar  to 
the  action,  together  with  the  plea  of  not  guilty,  and  any 
other  plea  with  leave  of  the  court,  and  if  upon  issue  joined 
thereon  the  jury  shall  find  the  amends  so  tendered  to  have 
been  sufficient,  they  shall  find  a  verdict  for  the  defendant; 
and  in  such  case,  or  in  case  the  plaintiff  shall  become  non- 
suit or  shall  discontinue,  or  if  judgment  be  given  for  the 
defendant  up.-^n  demurrer,  the  justice  shall  be  entitled  to 
the  like  costs  as  if  he  had  pleaded  the  general  issue  only. 
And  if,  upon  the  issue  as  joined,  the  jury  shall  find  no 
amends,  or  not  sufficient  were  tendered,  and  also  against 
the  defendant  on  such  other  plea  or  pleas,  they  shall  give 
a  verdict  for  the  plaintiff  and  such  damages  as  they  shall 
think  proper,  which  he  shall  recover,  with  his  costs  of  suit.** 

"  And  in  case  if  the  justice  shall  neglect  to  tender 
any  amends,  or  shall  Have  tendered  insufficient  amends 
before  the  action  brought,  he  may,  by  leave  of  the  court, 
before  issue  joined,  pay  into  court  such  sum  of  money  as 
he  shall  see  fit ;  whereupon  such  proceedings,  orders  and 
judgments  shall  be  had,  made  and  given,  as  in  other  actions 
where  the  defendant  is  allowed  to  pay  the  money  into 
court."     5  Bacon  Abridgement,  427. 

It  was  insisted  by  counsel  for  plaintiff  in  error,  that  this 
statute  of  24  Geo.  2,  c.  44,  not  having  been  embodied  in 
Schley's  Digest  of  English  Statutes  of  force,  nor  other- 
wise recognized  in  this  state,  was  not  embraced  within 
our  adopting  act  of  1784.  We  have  only  to  say  by  way 
of  reply,  that  early  in  the  organization  of  this  court,  1846, 
when  presided  over  by  the  able  and  distinguished  Justices 
Lumpkin,  Warner  and  Nisbet,  whose  legal  learning  and 
research  are  imperishably  impressed  upon  the  judicial  re- 
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cords  of  our  state,  the  question  whether  this  statute  was 
of  force  in  Georgig,  wa?  affirmatively  so  declared  by  a 
unanimous  court.  See  ist  Kelly,  602.  This  English  stat- 
ute having  been  thus  declared  of  force  by  the  supreme 
judicial  tribunal  of  the  state*  the  Code  of  1863  has  since 
declared  of  force  '*  Irwin's  Code/'  "and  also  so  much  of 
the  common  and  statute  laws  of  England  and  of  the  statute 
laws  of  Georgia  as  were  in  force  in  this  state  on  the  iptb 
of  December,  i860."  See  Code,  section  i.  So  sup- 
ported by  judicial  affirmance  as  well  as  by  statutory  en« 
actment,  we  hold  the  statute  of  24  Geo.  2,  c.  44,  of  force 
in  this  state,  and  so  holding,  plaintiff's  declaration  not 
having  averred  any  notice  of  this  suit  to  the  defendant, 
E.  C.  Granniss,  justice,  as  required  by  law,  the  demurrer 
below  was  properly  sustained  and  the  suit  dismissed. 

While  we  feel  bound  to  adhere  to  the  ruling  in  the  case 
in  1st  Kelly ^  602,  and  hold  this  English  statute  of  force- 
here,  and  that  there  is  nothing  in  it  repugnant  to  our  in* 
stitutions,  we  cannot  express  our  approval  of  its  wisdom 
and  policy  in  more  appropriate  language  than  by  repeat- 
ing  what  Judge  Lumpkin  so  aptly  expressed  in  his  opinr 
ion  in  the  case  referred  to,  though  delivered  nearly  forty 
years  ago.  He  says :  "  Is  there  anything  in  it  repugnant 
to  our  institutions  ?  On  the  contrary  is  not  its  operation, 
here  as  salutary  as  in  the  mother  country)  It  is,  at  best, 
a  stringent  rule  which  subjects  judicial  officers  to  suits, 
not  for  corruption,  but  for  an  error  in  judgment  only.  Is 
it  not  a  most  reasonable  requisition  that  the  party  ag* 
grieved  should  give  one  month's  notice  of  his  intention 
to  sue,  to  enable  the  justice  to  make  amends  for  the  alleged 
injury,  and  thus  relieye  himself  from  the  payment  of  costs? 
This  question  vitally  affects  some  eight  hundred  magis- 
trates, (now  2,500  in  number^)  in  the  state,  and  seeing  no 
good  reason  why  they  should  be  deprived  of  the  protec- 
tion of  this  most  wholesome  act,  we  take  pleasure  in  af- 
firming the  judgment  below."  i  Kelly,  605;  Dudley's  Gea 
Rep.,  241. 

Let  the  judgment  be  affirmed. 
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1.  The  pendency  of  a  general  garnishment  is  no  bar  to  a  special  pro- 
ceeding to  subject  wages  by  alleging  the  consideration  of  defend- 
ant's indebtedness  to  plaintiff  to  be  proTisions  famished  in  1 87  5.  Es- 
pecially not,  where  the  general  gamishoMnt  has  become  inoperative 
by  judgment  of  court 

2.  If  suit  be  instituted  originally  by  service  of  garnishment,  in  lieu 
of  levy  of  attachment,  it  may  be  that  the  same  strictness  would  be 
requiI^ed  as  In  cases  of  attachment ;  but  where  garnishment  is  sued 
onxpendenU  liU  or  after  judgment  as  an  auxiliary  proceeding,  the 
the  same  strictnesss  would  not  be  required.  In  such  a  case  the  at- 
torney may  make  the  affidavit  as  to  the  indebtedness  "to  the  best 
of  his  knowledge  and  belief." 

3.  That  is  certain  which  may  be  made  certain  on  the  face  of  a  pro- 
ceeding. Hence,  where  the  affidavit  to  obtain  garnishment  set  out 
the  amount  of  prlndpal  and  interest  due  to  judgment,  with  inter- 
est since  the  date  thereof,  and  the  term  when  it  was  rendered,  and 
the  judgment  itself  was  a  part  of  the  record  before  the  court,  the 
amount  due  was  made  sufficiently  certain. 

Garnishments.  LU  Pendens.  Attorney  and  Client, 
Before  Judge  Clark.  City  Court  of  Atlanta.  December 
Term,  1880. 

To  the  report  contained  in  the  dqcfsion,  it  is  only  nec- 
essary to  add  that  the  first  g^arnishment  was  based  upon 
an  ordinary  affidavit  of  indebtedness,  while  the  second 
garnishment  was  based  on  an  affidavit  made  by  the  attor- 
ney of  the  plaintiff  after  judgment,  stating  the  amount 
due,  and  that  to  the  best  of  deponent's  knowledge  and  be- 
lief the  actual  consideration  of  the  debt  was  provisions 
furnished  to  the  defendant  by  the  plaintiff  in  1875. 

E,  A.  Angier,  for  plaintiff  in  error. 

H.  C.  Erwin  ;  H.  H.  Tucker,  Jr.,  for  defendant. 

Jackson,  Chief  Justice. 

Suit  was  brought  to  recover  a  debt  due  by  Dunlap  to 
Hooper,  and  summons  of  garnishment  was  served  on  the 


garnishee  'ptmdtiOt  lit*.  After  judgment  a  motion  was 
made  to  difmlisiton  the  one  hand,  and  on  the  other  to  en- 
ter up  judgment  upon  it.  The  court  denied  both  motions, 
but  required  plaintifF  to  pay  the  costs  on  the  summons. 

Afterwards  another  summons  of  garnishment  was  issued 
and  served  on  the  same  garnishee,  grounded  on  the  liabil- 
ity of  the  garnishee  as  owing  wages  to  the  defendant,  the 
former  not  containing  any  allegation  of  the  sort.  On  the 
answer  to  this  last  service  of  garnishment  judgment  was 
entered  against  the  garnishee,  and  a  motion  to  dismiss 
the  garnishment  was  overruled. 

On  the  refusal  to  dismiss,  error  is  assigned. 

1,  There  was  no  garnishment  pending  which  could 
reach  the  wages  the  garnishee  owed  defendant  ;  therefore 
there  was  no  error  in  refusing  to  dismiss,  on  the  ground 
of  the  ptndency  of  the  former  garnishment.  It  had  become 
inoperative.  Indeed  it  was  never  operative  so  as  to  reach 
wages.  Hence,  there  was  no  pendency  of  another  valid 
suit  on  the  same  cause  of  action.     Code,  §3476. 

2.  If  suit  be  instituted  origi".ally  by  service  of  garnish- 
ment in  lieu  of  attachment,  it  maybe  that  the  same  strict- 
ness would  be  required  as  in  case  of  attachment ;  and  the 
affidavit  by  counsel  to  the  best  of  his  knowledge  and  be- 
lief as  to  the  ground  of  garni-«hment  would  perhaps  not 
be  sufficient,  as  ruled  in  cases  of  attachment  in  (xtGa.,  1 13. 
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The  motion  to  dismiss  was  properly  overruled,we  think, 
for  these  reasons,  and  no  error  other  than  the  refusal  to 
dismiss  is  assigned  in  the  bill  of  exceptions. 

Judgment  affirmed. 


Price  vs.  The  State  of  Georgia. 

1.  That  an  indictment  or  accusation  names  the  defendant,  but  after- 
wards in  charging  the  offence  leaves  a  blank  instead  of  re-naming 
him,  should  be  taken  advantage  of  by  special  demurrer  ;  otherwise 
it  will  not  be  a  ground  for  new  trial  after  verdict. 

2.  When  a  defendant  in  a  criminal  case  before  the  city  court  of  Atlan- 
ta elects  to  be  tried  by  the  court,  a  judgment  of  guilty  is  a  sufficient 
foundation  for  a  sentence,  without  the  verdict  of  a  jury. 

3.  On  a  trial  for  vagrancy  the  evidence  showing  that  for  two  years  the 
defendant  had  been  able  to  work,  but  had  not  worked,  and  that  he 
had  no  property  to  support  him,  a  judgment  of  guilty  was  sufficient- 
ly  upheld  thereby. 

Criminal  Law.  Indictment.  Practice  in  City  Court. 
Verdict.  Before  Judge  Clark.  City  Court  of  Atlanta. 
March  Term,  1881. 

Reported  in  the  decision. 

Thomas  W.  Thurman,  by  brief,  for  plaintiff  in  error. 

W.  D.  Ellis,  solicitor  city  court,  by  brief,  for  the 
state. 

Crawford,  Justice. 

The  plaintiff  in  error  was  charged  with  vagrancy,  found 
guilty,  and  moved  for  a  new  trial  which  was  refused,  and 
he  excepted. 

The  first  ground  in  his  motion  is  based  upon  the  allega- 
tion, that  there  is  no  charge  in  the  affidavit,  nor  accusa- 
tion upon  which  to  find  a  verdict  or  judgment  of  guilty  of 
vagrancy,  the  same  failing  to  charge  that  he  had  no 
property  with  which  to  support  himself. 
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The  defect  nlied  upon  arises  from  the  omission  to  re> 
name  the  defcadtot  l^  the  use  of  the  pronoun  himself, 
and  again  in  aot  rc-stating  his  name  where  each  should 
have  occurred.  The  affidavit  and  accusation,  however. 
both  allege  that  Joe  Price,  the  defendant,  was  guilty  of 
the  offenae  of  vagrancy,  and  charged  "  that  the  said  Joe 
Price  *  *  *  *  did  muider  and  stroll  about  in  idleness,  be- 
ing aUe  to  worii  and  having  no  property  to  support ," 

leaving  ont  ths  word  himself.  In  another  and  subse- 
quent part  of  the  affidavit  the  name  itself  was  not  repeat- 
ed where  it  ii  usnal  to  repeat  it. 

Theu  defect*  were  demurrable  and  do  not  extend  to 
the  real  floefhs  of  tiu  o£fence  chai^d  in  the  affidavit  and 
accusation. 

"  That  an  indictment  names  the  defendant  but  after. 
wards,  in  charging  the  offense,  leaves  a  blank  instead  of 
re-naming  her,  is  not  good  in  arrest." 

Objections  to  the  indictment  or  accusation  which  would 
have  been  good  on  special  demurrer,  should  be  taken  be- 
fore verdict.  There  was  no  error  in  overruling  this 
ground.     6o  Ga.,  656, 

The  second  and  third  grounds  are  stricken  by  movant's 
attorney. 

2.  The  fourth  is  that  the  judgt  had  no  jurisdiction  to 
pass  judgment  on  the  defendant,   there  being  no  verdict 
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never  done  any  work;  and  that  he  has  lived  about  Atlanta 
that  length  of  time. 

He  falls  under  the  the  second  class  of  vagrants,  who  are 
defined  to  be  *'  persons  leading  an  idle  life,  who  have  no 
property  to  support  them,  and  who  are  able  to  work  and 
who  do  not  work." 

Judgment  affirmed. 


GuNN  VS.  Tackett. 

1.  Where  a  constable  was  appointed  by  the  sole  justice  in  a  district 
to  fill  the  vacancy  caused  by  a  failure  to  elect  a  constable,  and  the 
appointee  accepted  the  position  and  habitually  exercised  the  func- 
tions of  the  office,  a  levy  made  by  him  was  not  void,  although  he 
may  not  have  given  the  bond  and  taken  the  oath  provided  by  law 
before  entering  on  the  duties  of  his  office.  He  was  a  de  facto 
officer. 

(tf .)  That  the  justice  who  appointed  him  resigned  and  moved  out  of 
the  county,  did  not  alter  the  case. 

2.  There  is  no  law  requiring  the  signature  of  a  justice  of  the  peace  to 
a  judgment  entered  by  him  on  his  docket.  A  signature  by  initials 
did  not.  therefore,  avoid  such  judgment. 

3.  A  mistake  in  on^'s  favox  is  not  a  good  ground  of  exception. 

4.  That  a  magistrate  did  not  enter  on  his  docket  an  itemized  state- 
meiH  of  the  costs  of  a  case,  but  entered  judgment  for  a  specified 
principal  and  interest,  with  costs  ot  suit,  did  not  invalidate  the 
judgment. 

Officers.  Constables.  Levy  and  Sale.  Justice  Courts. 
Before  Judge  FLEMING.  Randolph  Superior  Court. 
May  Term,  1881. 

Reported  in  the  decision. 

Jno.  T.  Clarke  &  Son,  for  plaintiff  in  error. 

W.  C.  WoRRiLL;  J.  T,  Flewellen;  C.  B.  Wooten, 
for  defendant. 
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K  fi.  fa.  from  a  justice's  court  having  been  levied,  an 
affidavit  of  illegality  was  filed  thereto,  which  by  consent 
was  carried  to  the  superior  court  by  appeal,  and  then  tried 
by  the  judge,  on  an  agreed  statement  of  (acts  which 
were  as  follows  : 

The  levy  was  made  by  J.  J.  Palmer,  who  was  acting  at 
tiie  time  as  constable  for  the  718th  district,  G.  M.,  under 
an  appointment  by  the  only  justice  of  the  pc\ce  of  said 
district,  to  fill  a  vacancy  arising  from  a  failure  to  elect. 
But  the  said  baijiff  so  appointed  did  not  give  the  bond 
and  take  the  oath  required  by  law,  but  proceeded  to  act 
habitually  as  such  bailiff.  It  is  further  admitted  that  the 
justice  who  appointed  him  resigned  and  removed  out  of 
the  county  before  the  levy. 

Tne  judgment  in  dispute  is  to  be  shown  to  the  court  on 
the  docket  of  the  justice.  Thert  was  no  one  else  acting 
as  constable  in  said  district  at  the  time  of  the  levy. 

On  the  docket  of  the  justice  is  a  statement  of  the  case 
on  the  left  hand  side  of  the  page  ;  on  the  right,  "plea  en- 
tered May  3d.  1S79;  principal  $10000;  interest  after  de- 
ducting credit  up  to  suit,  ?35.5o ;  judgment  for  plaintiff 
for  principal,  interest  and  costs,  September  6ch,  1879. 
J.  VV,  IS..  J.  P.- 
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A  duly  elected  sheriff,  though  he  has  not  given  any 
bond  as  prescribed  by  law,  is  an  officer  rie  facto,  and  his 
acts  are  valid  when  they  concern  the  public  or  third  per- 
sons having  an  interest  in  them.    9  Ga.,  314. 

The  acts  of  an  officer  de  facto ^  whether  judicial  or  min- 
isterial, are  valid  so  far  as  the  rights  of  the  public  and 
third  persons  having  an  interest  in  them  are  concerned. 

A  de  facto  officer  is  one  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  and  yet  is  not  a  good  officer 
in  law.    20  Ga.^  746;  336. 

Vacancies  of  bailiffs  are  filled  by  appointment  of  the 
magistrate  when  from  any  cause  there  is  a  failure  to  elect, 
qualify  and  give  the   bond  at  the  regular    time.     Code, 

§465- 

That  the  justice  appointing  this  bailiff  removed  out  of 

county  did  not  prevent  his  being  an  officer  de  facto, 

2.  Justices  of  the  peace  are  required  to  k-ep  a  docket 

in  which  they  are  to  enter  the  names  of  the  parties,  the 

returns  of   the  officer,   and  the  entry  of   the  judgment, 

specifying  its  amount  and  the  day  of  its  rendition,  but  the 

law  does  not  require  them  to  sign  their  judgments.    Code 

§457. 
A  transcript    of    the    rfocket  sent  up  with  the  record 

shows  the  names  of  the  parties  and  their  attorneys,  and 
whilst  the  returns  of  the  officer  are  omitted,  yet  the  plea 
of  the  defendant  is  entered  filed  at  the  appearance 
term,  two  continuances,  one  by  each  party,  and  then 
judgment  for  the  plaintiff  for  principal,  interest  and  cost, 
and  the  date  of  its  rendition  with  the  initials  of  the  mag- 
istrate and  the  letters  "J.  P.**  superadded. 

3.  Not  only  so,  but  the  amount  of  the  principal  is  set  out^ 
and  the  interest,  after  deducting  credits  up  to  the  suit, 
all  of  which,  we  think,  is  quite  up  to  the  law's  standard  for 
these  inferior  judicial  tribunals.  Strangely  enough,  how- 
ever, one  of  the  defendant's  complaints  is  that  the  interest 
is  not  cast  up  to  the  proper  time,  by  which  there  is  too 
little  interest  on  the  debt ;  but  of   which  it  might  become 
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the  plaintiff,  but  not  the  defendant  to  object.  Judgments 
are  to  be  entered  up  for  the  principal  sum  due,  with  in* 
terest,  provided  the  debt  draws  interest.    Code,  §3570. 

4.  That  the  magistrate  did  not  enter  also  an  itemized 
bill  of  costs,  does  not  in  anywise  affect  the  validity  of  the 
judgment.  The  failure  so  to  enter  is  a  matter  between 
the  officer  and  the  grand  jury  of   his    county.     Code, 

§4505. 
We  think,  therefore,  that  the  judge  erred  in  ruling  that 

the  affidavit  of  illegality  should  be  sustained  and  the  levy 

dismissed. 

J  udgment  reversed. 


Clark  vs.  Bell. 

An  application  for  homestead  under  the  con$ticutbo  of  1877  mast 
state  the  grounds  therefor.  An  application  simply  claiming  home- 
stead, without  stating  whether  as  head  of  a  family  or  in  what  ca- 
pacity, is  not  sufficient ;  and  the  record  of  a  homestead  so  granted 
will  be  rejected  from  evidence. 

(a.)  Such  a  failure  in  the  application  cannot  be  cared,  on  the  trial  of  a 
claim  case  based  thereon,  by  parol  testimony. 

Homestead.  Evidence.  Before  Judge  Crisp.  Sum- 
ter Superior  Court.     April  Term,  188 1. 

Reported  in  the  decision. 

J.  R.  WORRILL,  for  plaintiff  in  error. 

E.  G.  Simmons  ;  Hawkins  &  Hawkins,  for  defendant. 

Speer,  Justice. 

It  was  consented  by  counsel  that  both  of  the  above 
cases  should  be  argued  and  decided  as  one — both  cases 
involving  the  same  legal  questions,  and  as  one  judgment 
will  necessarily  control  the  other. 
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Defendant  in  error  levied  certain  justice  court  X 
/as.  on  lot  of  land,  No.  280,  in  the  old  26th  district  of 
Sumter  county.  To  these  levies  plaintiff  in  error  inter- 
posed his  claim,  asserting  in  his  claim  affidavit  ''  that  said 
lot  of  land  levied  on  has  been  s^t  apart  under  the  home- 
stead laws  for  the  support  of  said  daimant  and  his  wife 
and  five  minor  children.'' 

Plaintiff  m  fi.fa.  introduced  in  evidence  theyf./a.  lev- 
ied and  proved  claimant  in  possession  of  the  land  levied 
on  at  the  time  said  levy  was  made  and  closed. 

Claimant  offered  in  evidence  in  support  of  his  claim  the 
record  of  his  homestead  based  upon  the  following  peti- 
tion: 

Georgia — Sumter  county. 

To  the  honorable  ordinary  of  said  county  : 

George  £.  Clark,  of  said  county,  respectfully  applies  for  exemption 
of  personalty,  and  setting  apart  and  valuation  of  realty,  under  the  con 
stitution  and  laws  of  said  state,  and  an  order  to  the  county  surveyor,- 
or  if  none,  to  some  other  surveyor,  to  lay  off  his  homestead  as  allowed 
by  section  ist,  article  7th»  of  the  constitution  of  said  state,  and  make  a 
plat  of  the  same,  as  in  duty  bound. 

(Signed)  Geo.  £.  Clark, 

To  this  application  was  attached  a  schedule  containing 
the  two  hundred  and  eighty  acres  of  land  in  the  26th  dis- 
trict of  said  county  and  other  real  estate  ;  also,  a  schedule 
of  personal  property ;  also,  an  order  of  the  ordinary  di- 
recting a  survey  and  plat  of  said  land  to  be  made  by  the 
surveyor;  a  return;  a  survey  and  plat  by  the  surveyor, 
and  an  approval  by  the  ordinary  of  the  return  of  said  sur- 
veyor. To  which  record  as  evidence  counsel  for  plaintiff 
below  objected,  on  the  ground  that  the  record  did  not 
show  that  claimant  made  the  application  as  the  head  of  a 
family,  which  objection  the  court  sustained  and  excluded 
the  evidence.  The  jury  found  the  property  subject.  Claim- 
ant moved  for  a  new  trial  on  the  following  grounds : 

(i.)  Because  the  court  erred  in  not  allowing  claimaift  to 
prove  by  parol  that  claimant  was  the  head  of  a  family 
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consisting  of  a  wife  and  several  minor  children,  both  now 
and  at  the  time  said  homestead  and  exemption  were  set 
apart. 

(2.)  There  was  no  sufficient  evidence  to  support  said 
verdict  and  judgment. 

(3.)  Because  the  jury  found  contrary  to  evidence  and  con- 
trary to  law. 

(4.)  Because  the  court  erred  in  ruling  out  the  home- 
stead record  of  said  Geo.  E.  Clark  by  reason  of  the  objec- 
tion made  to  the  same. 

The  court  overruled  the  motion  and  refused  the  new 
trial ;  whereupon  plaintiflf  in  error  excepted,  and  assigns 
the  same  as  error. 

Under  the  constitution  of  1868,  article  7th,  section  1st, 
**  each  head  of  a  family  or  guardian  or  trustee  of  a  family 
of  minor  children  shall  be  entitled  to  a  homestead  of  realty 
the  value  of  $^,000,  and  of  personal  property  to  the 
value  of  $i,oco'*     Code,  §5135, 

Section  41 14  of  the  Code  provides:  "  Every  application 
made  to  the  ordinary  for  the  granting  of  any  order  shall 
be  by  petition  in  writing,  stating  the  grounds  of  such  appli- 
cation and  the  order  sought.'*  It  will  appear  from  the 
record  that  the  applicant  in  this  case  failed  to  state  in 
what  character  he  apph'ed.  It  does  not  appear  whether 
he  was  the  head  of  a  family — whether  as  guardian  or  trus- 
tee— or  for  whose  benefit  the  application  was  made.  So 
far  as  the  record  discloses,  there  was  nothing  to  give  the 
court  jurisdiction  to  hear,  much  less  to  grant,  the  application 
for  this  homestead  to  the  petitioner.  But  it  is  insisted  by 
counsel  for  plaintiff  in  error,  inasmuch  as  the  application 
sought  to  have  the  homestead  set  apart  under  **  the  con- 
stitution and  laws  of  this  state  '*  provided  for.  that  this 
made  the  constitution  and  laws  apart  of  the  application, 
and  thus  they  aided  to  designate  for  whom,  in  what  ca- 
pacity, he  applied.  But  the  constitution  provides  like- 
wise for  a  guardian  and  trustee  of  minor  children  to  make 
the   application.      So,  even  aided  by  this  reference,  the 
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character  in  which  the  applicant  petitions  is  still  unknown. 
But,  in  pleading,  the  rule  is  settled  that  all  averments 
necessary  to  be  made  for  a  successful  result  must  be  made, 
and  especially  when  by  it  such  important  interests  are 
sought  to  be  secured.  But  can  this  reference  to  the  laws 
and  constitution  aid  the  petition  ?  In  the  lien  laws  pro- 
viding for  a  foreclosure  of  the  same  it  is  required  that  the 
**  plaintiff  must  in  his  affidavit  show  all  the  facts  necessary 
to  constitute  a  lieu  under  the  Code.  ** 

In  the  case  of  Powell  vs.  Weaver ^  56  Ga,^  288,  the  af- 
fidavit failed  to  state  the  contract  of  lien  was  in  writing, 
but  did  aver  it  to  be  a  lien  under  section  1977  of  the 
Code,  which  section  required  the  lien  contract  to  be 
in  writing,  yet  this  court  held  that  a  reference  to  that  sec- 
tion of  the  Code  in  the  affidavit  was  not  sufficient,  but 
that  the  affidavit  itself  must  set  out  all  the  facts  necessary 
to  constitute  alien,  and  held  the  defect  fatal. 
We  see,  therefore,  no  error  in  the  judgment  of  the  court 
excluding  the  application  for  homestead  as  evidence  from 
the  jury,  and  in  overruling  the  motion  and  refusing  a  new 
trial.  40  Ga.y  173 ;  41  Ga,,  128 ;  59  Ga,,  235 ;  63  Ga.,  2J. 

Let  the  judgment  of    the  court  below  be  affirmed  in 
both  cases. 


Hill  vs.  Printup. 

I.  The  judge  of  the  superior  court,  on  a  motion  for  new  trial,  ordered 
that  the  new  trial  be  granted  unless  within  thirty  days  the  respon- 
dent should  renounce  all  claim  or  right  to  recover  a  certain  portion 
of  the  property  which  had  been  awarded  to  her  by  the  jury,  and 
should  pay  to  the  movant  a  certain  sum  of  money.  Within  the 
time  specified  counsel  representing  the  respondent  paid  the  speci- 
fied sum  to  movant,  and  filed  a  renunciation  un  behalf  of  their 
client.  At  a  subsequent  term  of  court,  the  original  case  was  called, 
having  never  been  stricken  from  the  docket.  Counsel  for  movant 
insisted  that  the  terms  of*  the  order  had  not  been  complied  with, 
because  interest  on  the  sum  specified  should  have  been  paid,  and 
because  the  renunciation  was  by  counsel  instead  of  by  their  client. 

V  67—47 


complete,  reasonable  time  should  have  beei 
2.  Whether  such  acts  of  counsel  were  not  1 

New  Trial.     Attorney  and  Client. 
Court.     Before   Judge  Undekwooe 
Court.     September  Term,  1880. 

The  facts  are  stated  in  the  first  hea 

Wright  &  Featherston,  for  plai 

D.  S.  PRINTUP,  for  defendant. 

Jackson,  Chief  Justice. 

judge  Lester  granted  a  new  trial  t 
unless  the  complainant  in  an  equity 
vered  a  verdict  against  him,  would 
Printup  one  hundred  and  fifty-eight 
and  in  due  form  of  law  renounce  al 
recover  lot  No.  3,  as  designated  in  thi 
brief  of  evidence.  Within  thirty  days 
to  Printup,  and  he  received  it.  With! 
attorneys  of  record  of  the  complainati 
ation  specified  in  the  order.     About  i 
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To  this  ruling  complainant  excepts,  and  assigns  error 
thereon. 

The  defendant  below  and  defendant  in  error  here,  ought 
not  to  have  accepted  the  money  if  the  terms  in  his  judg- 
ment were  not  complied  with.  Having  accepted  part,  did 
he  not  recognize  all  ?  Is  he  not  estopped  by  receiving  the 
money  from  contesting  the  validity  of  the  renunciation? 

Be  this  as  it  may,  we  think  that  the  court  should  have 
allowed  time  for  the  complainant  to  make  in  person  her 
renunciation,  if  that  of  her  attorneys  and  counsel  of  record 
was  beyond  the  scope  of  their  agency  as  such  counsel  and 
attorneys.  Whilst  time  was  of  the  essence  of  this  order 
of  Judge  Lester  as  to  a  practical  acceptance  of  the  terms 
thereof,  especially  so  far  as  the  payment  of  the  money  was 
concerned,  it  was  not  essential  that  the  renunciation  of  all 
title  to  the  lot  in  question  should  be  made  in  that  time,, 
provided  an  honest  intention  to  do  so  was  manifested 
within  the  time  specified,  and  put  on  record.  This  was 
done  when  the  counsel  for  the  complainant  for  their  client 
in  Florida  made  the  renunciation  for  her.  Upon  the  ques- 
tion whether  or  not  theii  act  would  bind  her  there  may  be 
doubt,  and  possibly  the  line  of  authority  that  they  could 
not  as  counsel  in  the  case  bind  her  may  be  the  better,  but 
we  doubt  it,  and  certainly  there  are  two  lines  of  authority 
thereon.  An  honest  intention  to  comply  on  their  part 
and  her  disposition  to  ratify  their  act,  are  apparent  from 
what  they  put  on  record  ;  and  the  time  they  asked  for  her, 
as  she  resided  out  of  the  state,  in  order  that  she  might 
put  the  matter  beyond  question,  is  conclusive  of  the  good 
faith  of  the  counsel  and  of  their  confidence  that  she  would 
ratify  and  confirm  their  conduct  in  the  premises.  We 
think,  therefore,  that  time  should  have  been  granted,  the 
more  especially  as  the  defendant  received  the  money,  and 
thereby  acted  upon  the  compliance  with  the  order  in  that 
part  which  was  most  beneficial  to  him  as  to  time,  and 
thus  by  his  own  action  gave  a  tacit  consent  that  the  whole 
order  was  complied  with  in  substance. 

The  judgment  is  therefore  reversed,  and  the  case  re- 
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manded,  with  direction  tliat  the  superior  court  make 
such  order  as  will  allow  complainant  time  fully  to  ratify 
the  act  of  her  counsel  in  the  premises,  and  in  her  own 
name,  and  under  her  own  hand,  make  the  renunciation  in 
due  form  of  law  as  specified  in  the  original  judgment  of 
Judge  Lester. 

Upon  the  powerof  counsel  to  bind  their  clients  in  cases, 
tearing  more  or  less  directly  on  the  point  made  here,  see 
■Code  and  cases  below  cited  by  counsel.  Code,  §^408,  409 : 
■Wait's  Ac.  &  Def..  442.  444;  4  Brews.  Penn.  106;  7  B. 
Munroe,  126;  31  Ga.,22;  16  lb.  108;  39 /i.,  394;  54 /iS., 
557  ;  4  Iredelh,  481 ;  2  Md.  Chan.,  143,  425  ;  1  Barb.,  519: 
.23  Tex,  104,  ■ 

Judgment  reversed. 


Abercrombie.  administrator,  vs.  Sausburv,  executrix. 

ii.  A  general  exception  that  the  court  erred  in  refusing  to  allow  a  wit- 
ness to  testify  10  the  sayings  of  a  person  not  a  party  to  the  case  is 
not  good.  It  should  appear  what  such  sayings  were,  in  order  that 
the  court  might  judge  understandingly  of  their  admissibility. 

3,  If  the  menial  capacity  of  a  party  to  a.  contract  be  in  issue,  it  is  not 
admissible  to  show  his  mental  condition  by  showing  the  condition 
of  the  country  at  that  time,  and  thai  some  oiher  person  was  de- 
pressed on  account  of  il. 
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cotton,  alleged  to  have  been  converted  by  them.  Defend- 
ant having  died,  his  executrix  was  made  a  party.  The 
evidence  is  not  very  clear,  but  indicates  substantially  the. 
following  facts:  Prior  to  1865  Abercrombie,  deceased, 
had  the  cotton  sued  for,  on  his  plantation  in  a  store-house- 
To  whom  it  belonged  in  1865  is  not  clear,  some  of  the 
witnesses  indicating  that  it  had  been  sold  by  Abercrombie 
to  one  Dillard ;  others  conveyed  the  idea  that  the  Con- 
federate government  was  the  real  owner,  Dillard  being  a 
.quarter-master,  while  one  Merritt  also  claimed  to  be  the 
owner.  In  1865  McGaughy,  a  brother-in-law  of  Merritt,' 
and  apparently  representing  him,  went  to  Abercrombie 
and  stated  that  he  had  found,  and  represented  the  real 
owner  of  the  cotton.  Abercrombie  seemed  disinclined  to 
yield ;  but  the  matter  was  discussed  between  them  for  some 
days,  and  at  last  Abercrombie  sent  the  cotton  to  Colum- 
bus to  a  warehouse.  There  it  was  deposited  for  Merritt, 
and  marked  "  L.  M.*'  and  "  L.  M.  M."  (Merritt's  name  be- 
ing L.  M.  Merritt).  Warnock  &  Co.  received  all  or  part 
of  the  cotton  receipts,  paid  the  storage,  kept  the  bags 
repaired,  and  were  connected  with  the  sale  of  a  portion  of 
it.  They  apparently  acted,  however,  for  Merritt.  The 
suit  was  brought  in  1876. 

The  court  granted  a  non-suit,  and  plaintiff  excepted. 
For  the  other  facts  see  the  decision. 

A.  A.  DoziER ;  Smith  &  Russell,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

Crawford,  Justice. 

E.  H.  Abercrombie,  as  the  administrator  of  Anderson 
Abercrombie,  brought  his  action  of  trover  against  William 
L.  Salisbury,  surviving  partner  of  Warnock  &  Co.,  to 
recover  the  value  of  one  hundred  and  sixty-eight  bales 
of  cotton  which  he  alleged  that  the  said  firm  had  wrong- 
fully converted  to  their  use.  The  pleas  of  the  defendant 
were  the  general  issue  and  the  statute  of  limitations. 

The  plaintiff  having  closed  his  testimony,  the  defend- 
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I 


«nt  moved  a  non^ak,  wbi^^  court  awarded,  upon  the 
ground  that  there  was  not  sifficient  testimony  before  the 
jury  to  rapport  a  vtuf^igt 

Id  the  progreao{tbfrtri«tS.G.  French,  being  about  to 
testify  to  the  layin^  of  one  L-  M.  Merritt,  was  stopped 
on  ohjectioa  ol  dcfCDdaatV  counsel,  and  that  evidence 
disallowed. 

J[amesVemoy,aeotlMrwItaess,  in  his  testimony  having 
skirted  that  upon  Qn«.  Ofcaaloo  he  saw  Mr.  ALercrorobie, 
the  dcceasediL  >nd  that  be  vas  very  much  depressed,  and 
that  he  too  fdt  ahoMt  aa  badly  as  Mr.  Abercrombie  did> 
beingnesctaAed/' WhatVBStt  madeyoufeel  badly?"  was 
oot  ^owed  to  aoawer  the  question. 

The  awarding  a  noiMuit,  and  the  refusal  to  allow  the 
testimony  o(  the  two  witnesses,  French  and  Vernoy,  consti- 
ttUtethe  CKCcpdMia  taken  in  this  case. 

I.  The  r^eftknof  the  sayings  of  Merritt  to  the  witness 
French,,  may  w^ oaay  not  have  been  admissible,  according 
to  what  they  were.  It  should  have  been  stated  just  what 
the  plaintiH  expected  to  prove,  so  that  its  relevancy  and 
admissibility  could  have  been  ruled  upon  by  the  judge- 
In  the  absence  of  the  knowledge  of-what  was  offered, 
neither  the  court  below,  nor  this  court,  could  intelligently 
say  whether  the  same  was  admissible  or  not :  the  sayings 
of  others  than  parties  are  generally  inadmissible,  and  no- 
ing  been  stated  to  take  it  out  of  that  rule,  it  was 


intiff  to  insist  upon  the 
him  feel 
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It  is  clear  that  the  plaintiff's  intestate  had  in  1865  the 
possession  and  the  right  of  possession  to  the  cotton  in 
controversy,  and  could  have  recovered  it  from  any  one 
who  wrongfully  converted  it,  and  the  question  is,  was  there 
sufficient  evidence  to  make  a  prima  facie  case  of  conver- 
sion against  the  defendant,  so  as  to  carry  that  issue  to  the 
jury  ? 

The  cotton  was  delivered  by  the  intestate  after  a  refusal 
to  do  so  for  want  of  satisfactory  evidence  that  the 
person  calling  for  it  was  authorized  to  receive  it,  but  being 
convinced  of  that  fact  consented  to  do  so.  He  delivered 
it  to  the  warehouseman  in  Columbus,  by  his  son,  who  was 
his  agent  to  manage  and  superintend  his  plantation.  The 
delivery  was  by  his  ov/n  wagons  and  teams,  and  those  of 
Mrs.  Berry,  his  daughter, who  resided  in  the  house  with  him. 
He  received  the  money  for  the  delivery,  and  paid  Mrs. 
Berry$2.oo  a  bale  for  that  which  she  delivered.  The  son, 
in  person,  superintended  the  weighing  and  depositing  of 
the  cotton  in  the  warehouse,  and  according  to  the  testi. 
mony  of  one  of  the  warehousemen,  took  receipts  himself 
for  a  part  of  the  cotton,  and  left  a  part  with  them. 

The  cotton  was  received  at  the  warehouse  as  the  property 
of  L.  M.  Merritt,  and  was  marked  with  the  letters  **L.  M." 
and  "L.  M.  M.*'  Thus,  about  the  first  of  November, 
1863,  the  possession  was  transferred  to  these  bailees  for 
Merritt,  and  in  the  absence  of  all  proof  to  the  contrary,  it 
wa?  Merritt's,  and  the  conclusion  irresistible  that  the 
defendant's  firm  only  paid  the  storage  and  mended  the 
cotton  as  commission  merchants  for  Merritt,  to  whom 
Abercrombie  himself  had  consigned  it.  There  is  no  proof 
whatever  that  their  dealing  with  it  was  tortious  as  against 
Abercrombie,  or  that  they  con  verted  it,  in  anywise,  wrong- 
fully against  him. 

The  deceased  lived  about  two  years  after  these  occur- 
rences ;  had  besides  the  son  living  with  him,  four  others 
who  were  grown,  three  of  whom  lived  quite  near  him,  and 
the  fourth  some  five  or  six  miles  away. 
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It  is  said,  however,  that  the  plaintiff's  intestate,  had  not 
sufficient  capacity  to  transact  any  business,  and  that  he 
could  give  no  legal  consent  to  the  delivery. 

Whilst  the  evidence  shows  that  his  mind  was  greatly 
impaired  from  age  and  other  causes,  yet  it  appears  that 
his  authority  over  his  business  was  never  questioned,  nor 
interferred  with  by  any  member  of  the  family,  and  that 
he  directed  it  himself.  That  he  was  non  compos  mentis  was 
not  pretended  by  a  single  witness. 

4.  But  assuming  that  the  above  is  all  wrong,  and  that 
there  was  a  wrongful  conversion  of  this  cotton,  it  took 
place  in  November,  18G5,  and  this  suit  was  not  brought 
until  1876,  and  the  pleaot  the  statute  of  limitations  is  re- 
lied upon  as  a  bar  to  a  recovery, 

Aberorombie  died  February  22d,  1S67,  and  an  adminis- 
trator was  appointed  April  4th.  1867.  In  1S76  the  first 
administrator  having  resigned,  the  present  plaintiff  was 
appointed  and  this  suit  commerced.  In  order  to  take  the 
case  out  of  the  statute  of  limitations,  it  is  insisted  that 
there  was  a  fraud  committed  which  prevents  the  bar. 

After  a  most  diligent  search  of  this  record  from  begin- 
ning  to  end,  we  have  been  unabte  to  frnd  any  fact  or  cir- 
cumstance, from  November,  1S65,  to  October,  1876.  the 
discovery  of  which  gave  this  right  of  action,  after  the  four 
years  had  elapsed  in  which  suit  could  have  been  brought. 
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with  the  cotton,  in  paying  the  storage  and  having  it 
mended. 

It  was  not  claimed  on  the  argument  that  there  was  any 
fraud  in  this.  But  admit  that  there  was  a  fraud  commit- 
ted by  McGaughy  and  Merritt  in  1865,  and  for  which 
Warnock  &  Co.  were  responsible,  still,  by  the  exercise  of 
ordinary  diligence,  it  could  have  been  discovered.  There 
was  quite  enough  known  to  have  prompted  the  necessary 
inquiry ;  ignorance  of  such  a  character  will  not  prevent 
the  statute  of  limitations  from  running,  so  says  this  court 
in  the  case  of  Freeman  vs.  Graver^  56  Ga.^  161,  and  by 
which  we  are  bound. 

Whilst  this  court  will  never  impair  the  right  of  trial  by 
jury  wherever  the  facts  make  an  issue,  still,  to  enjoy  that 
right,  the  party  holding  the  affir:rjative  must  always  have 
sufficient  evidence  to  make  a  prima  facie  case,  and  shift 
the  onus  to  the  other  side ;  if  this  be  not  done  then  a  j^ry 
is  unnecessary  and  non-suit  is  the  proper  judgment. 

Judgment  affirmed. 


Lassiter  vs.  The  State  of  Georgia. 

1.  Since  the  act  of  1878  it  is  not  necessary  to  specify  in  an  indictment 
whether  a  burglary  was  committed  in  the  day  or  night. 

(a,)  An  indictment  which  charges  a  crime  clearly  and  distinctly  In 
accordance  with  the  Code,  is  sufficient. 

2.  The  verdict  is  supported  by  the  evidence. 

3.  Both  counsel  for  the  defendant  in  a  criminal  case  were  voluntarily 
absent  when  the  jury  returned  a  verdict,  but  the  prisoner  himself 
was  present ;  the  presiding  judge  had  the  jury  called,  and  the  ver- 
dict received ;  just  as  this  was  done  one  of  the  counsel  came  in,  and 
had  his  attention  called  thereto  by  the  court ;  the  other  counsel 
came  in  before  the  jury  dispersed,  and  neither  made  any  objection 
to  the  reception  of  the  verdict : 

Held,  that  this  was  no  ground  for  new  trial. 

4.  Where  witnesses  are  put  under  the  rule,  if  one  of  them  violates  it 
and  remains  in  the  court-room,  it  does  not  disqualify  him,  but  ren- 
ders him  subject  to  be  punished  for  contempt. 
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II  the  remarks  or  conduct  of  the  court  in  discharging  one  jury  are 
prejudicial  to  the  rights  of  a  defendant  who  is  to  be  tried  before 
another  jury,  the  point  should  be  made,  and  a  proper  ruling  should 
be  invoked  by  asking  a  coniinuance  or  otherwise.  It  U  too  late, 
after  verdict,  to  raise  the  point  for  the  first  time, 
ji.)  lothis  case  it  does  not  appear  that  any  of  the  second  jury  wen 
present  when  the  first  was  discharged,  and  do  injury  seems  to  have 
resulted  to  the  defendant. 

I  Criminal  Law.  Indictment.  Verdict.  Practice  in  the 
i'Superior  Court.  Witness.  Before  Judge  HlLLYER.  Ful- 
■   ton  Superior  Court.     April  Term,  iSSi. 

In  addition  to  the  report  contained  in  the  decision  it  is 

only  necessary  to  add  the  following: 

L       John  Lassiterwas  indicted  for  the  offence  of  burglary, 

B  for  that  he,  on  the  7th  day  of  February,  18S1,  did  break 

i     and  enter  with  force  and  arms   the  storehouse  of  Mark 

Berry,  of  said  county,  where  valuable  goods  were  stored, 

with  intent  to  steal,  and  breaking  and  entering  the  same, 

did  take,  steal,  and  carry  away,  with  intent  to  steal  the 

same,  one  pair  of  boots  of  the  value  of  five  dollars  and  of 

the  personal  goods  of  said  Berry. 

Defendant  demurred  to  the  indictment :  the  demur- 
rer was  overruled,  and  after  trial  of  the  case  upon  its 
merits,  a  verdict  of  guilty  was  rendered.  Defendant 
moved  for  a  new  trial,  which  was  overruled,  whereupon 


iWELL,  for  plaintiff  in 
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excepted.  On  the  arraignment  of  the  accused,  his  coun- 
sel demurred  to  the  indictment  upon  the  ground,  ''  that  it 
failed  to  allege  whether  the  offence  charged  was  commit- 
ted in  the  day  or  night,  and  failed  to  specify  the  alleged 
felony  defendant  intended  to  commit. "  The  demurrer 
was  overruled  by  the  court,  and  prisoner  excepted.  The 
indictment  shows  that  the  offence  was  clearly  and  dis- 
tinctly set  forth  in  the  language  of  the  Code,  and  that  is 
all  the  law  requires.  Code,  §§4628,  4386.  Since  the  act 
of  1879  all  distinction  between  burglary  in  the  day  and 
night  time  has  been  abolished,  and  this  supersedes  the  ne- 
cessity of  alleging  (as  was  formerly  the  case)  whether  the 
offence  was  committed  in  the  day  or  night.  There  is  now 
but  one  offence  of  burglary  known  to  the  law  of  this  state. 
Acts  of  1878-9,  page  65.  The  demurrer  was,  therefore, 
properly  overruled. 

The  first  ground  of  the  motion  for  the  new  trial  was  the 
error  assigned  on  overruling  the  demurrer. 

2.  The  2d,  3d,  4th  and  Sth  grounds,  which  were  that  the 
verdict  was  contrary  to  law,  contrar}"  to  evidence,  as  to  the 
venue  of  the  offence,  against  the  evidence  and  weight  of  ev- 
idence,  are  overruled,  as,  in  our  opinion,  the  evidence  was 
sufficient  to  sustain  the  verdict,  and  is  not  contrary  to  law. 

3.  As  to  the  6th  ground,  **  that  the  verdict  was  received 
in  the  absence  of  both  defendant's  counsel, "  the  court 
adds  the  following  note  in  reference  to  this  ground  of 
the  motion  :  "  The  court  met  at  the  appointed  time,  and 
the  jury  having  made  up  their  verdict  came  into  the  box. 
The  prisoner  was  present ;  the  court  called  for  the  coun- 
sel, they  were  not  present  and  did  not  respond ;  they  had 
no  leave  of  absence,  and  the  business  of  the  court  was 
very  large  and  time  pressing,  and  the  court  felt  that  it 
would  be  wrong  and  setting  a  bad  precedent  to  wait  on 
the  prisoner's  counsel ;  and  the  court  ordered  the  clerk  to 
call  the  jury,  which  he  did,  and  they  all  answered  to  their 
names  in  the  regular  manner.  The  court  directed  the  so- 
licitor general  to  receive  the  verdict ;  the  foreman  handed 
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have  prejudiced  the  rights  of  the  defendant.  No  com- 
plaint was  made  for  this  cause  prior  to  entering  upon  the 
trial  of  the  defendant.  No  motion  to  continue  this^cause 
on  account  of  any  alleged  arbitrary  action  of  the  court  in  his 
conduct  towards  another  jury.  The  jury  who  tried  defend- 
ant was  one  of  his  own  selection^and  if  he  had  reason  to  be- 
lieve that  the  action  of  the  court  in  the  other  case  would 
have  any  influence  on  the  jury  selected  to  try  his  case,  prej- 
udicial to  a  fair  trial,  his  business  was  to  make  know.i  his 
cause  of  complaint  before  entering  on  said  trial,  and  be- 
fore the  jury  were  selected.  Neither  does  it  appear  that 
any  of  the  jury  who  were  on  the  trial  of  defendant  were 
present  and  heard  the  remarks  of  the  court  addressed  to 
the  other  jury  who  were  discharged.  There  is  nothing  in 
the  verdict  rendered,  under  the  facts,  showing  any  preju- 
dice against  the  defendant.  We  are  not  called  upon  to 
set  aside  verdicts  upon  the  mere  presumption  of  prejudice 
in  the  jury  ;  facts  must  be  submitted  to  establish  such  a 
ground. 

We  decline  to  review  the  action  of  the  court  in  the 
EUer  case,  referred  to  in  the  13th  ground  of  this  motion, 
only  so  far  as  it  may  have  affected  prejudicially  the  rights 
of  this  defendant  upon  this  trial,  and  we  see  no  well- 
grounded  cause  of  complaint  by  this  defendant,  under  the 
facts  as  stated  in  the  motion  and  as  explained  by  the 
court.  Neither  do  we  find  any  error  in  the  complaints  as 
set  forth  in  the  iSth,  16,  17th  and  i8th  grounds  of  the 
motion. 

Where  there  is  sufficient  evidence  to  support  the  ver- 
dict, and  the  court  below  is  satisfied  with  it,  and  there  is 
no  error  of  law,  we  have  too  often  ruled  that  this  court 
will  not  interfere  now  to  seek  to  make  the  case  at  the  bar 
an  exceptional  one. 

Let  the  judgment  below  be  affirmed. 
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SriNK8,  trustee,  i-s.  Glenn  ?r  a/. 

I.  The  foreclosure  of  a  mortgage  is  conclusive  between  parties  and 
privies,  and  in  a  subsequent  controversy  between  them  evidence  is 
not  admissible  to  go  behind  the  judgment  ol  foreclosure. 

3.  A  mortgage  is  not  void  because  attested  by  only  one  witness. 

y  It  is  bad  practice  to  set  out  the  charge  of  the  court  as  a  whole  in 
the  bill  of  exceptions,  divide  it  into  sections,  and  write  on  the  mar- 
gin opposite  each  that  it  is  excepted  to. 

4.  A  mistake  in  a  deed  will  not  be  corrected  so  as  to  oust  an  innocent 
purchaser  who  bought  thereunder  for  value  and  without  notice. 

Evidence.  Trusts.  Mortgages.  Practice  in  Supreme 
Court.  Deeds.  Title.  Before  Judge  WiLLls.  Musco- 
gee Superior  Court.     May  Term,  iSSt. 

Spinks,  as  trustee  for  hib  wife  and  children,  brought 
complaint   for  land  against  Cameron  as  tenant  in  posses- 
sion.    Glenn,  as  landlord,   became  a  party.     On  the  trial 
the  following  facts,  in  brief,  appeared:     In  1862  Spinks 
made  and  d::Iivered  to  himself,  as  trustee  for  his  wife  and 
children,  a  written  instrument  having  the  general  form  of 
a  deed  of  gift,  in  which  he  recited  that  the  father  of  hi- 
wife  had  died,  leaving  an  estate  in  which  she  was  entitle 
to  share;  that  it  had  not  been   reduced  to  possession  \ 
liim  ;  and  that  he  agreed  to  receive  and  hold  it,  when 
J  rust  for  the  benefit  of  said  wife  and  her  cl 
s^should  outlive  his  wife  the  j 
iarising  from 
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the  land,  based  on  the  deed  from  himself  to  himself  as  trus' 
tee.  On  the  trial  he  offered  to  show  payment,  in  whole 
or  in  part,  of  the  debt  on  which  the  mortgage  was  based, 
that  it  was  made  on  Sunday,  etc.  The  court  rejected  his 
testimony  as  being  too  late,  after  foreclosure,  and  plaintiff 
excepted. 

Plaintiff  objected  to  the  admission  of  the  record  of 
foreclosure  in  evidence,  on  the  ground  that  the  mortgage 
was  attested  by  only  one  witness.  The  objection  was 
overruled. 

The  jury  found  for  defendant,  and  plaintiff  excepted, 
and  assigned  error  on  the  rulings  above  stated,  and  also 
on  certain  charges  of  the  court,  as  stated  in  the  third  di- 
vision of  the  decision. 

J.  M.  Russell,  for  plaintiff  in  error. 

W.  A.  Little  ;  A.  A.  Dozier,  by  brief,  for  defend 
ants. 

Jackson,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  in  the  statu* 
tory  form  by  a  trustee  for  his  wife  and  children  to  recover 
a  tract  of  land  bought  at  sheriff's  sale  of  the  property 
under  a  judgment  of  foreclosure  of  a  mortgage  against 
the  husband  and  wife.  The  verdict  is  for  the  defendant ; 
there  is  no  motion  for  a  new  trial,  but  error  is  assigned 
upon  divers  rulings  of  the  court  on  the  admission  or  re* 
jection  of  testimony  and  in  charging  the  jury.  The  bill 
of  exceptions  is  expanded  over  great  territory,  and  much 
of  that  territory  at  first  glance  looks  like  a  wilderness  of 
confusion,  as  if  the  purpose  of  the  plaintiff  in  error  had 
been  to  procure  a  new  trial,  not  so  much  by  making  errors 
appear  plain,  as  to  make  the  whole  case  a  labyrinth  of 
uncertainty. 

I.  Analyzing  it  as  well  as  we  can,  it  seems  that  all  the 
rejected  testimony  was  put  upon  the  ground  that  it  should 


that  it  was  made  on  Sunday,  etc,  etc, 
why  these  points  were  not  made,  and  c\ 
to  prove  them  on  that  trial,  and  the  c; 
this  same  trustee  and  defendant  here, 
gagee  or  assignee  of  the  mortgagee,  the 
ded.  It  is  said,  however,  that  the  cliil 
ties,  but  the  reply  is  that  their  trustee  \ 
legal  title  is  in  him.     To  him  they  mus 

2.  Objection  was  made  by  the  plain 
introduction  by  the  defendant  of  the  r 
mortgage,  petition,  judgment  of  fore< 
etc.,  but  we  see  no  valid  reason  to 
either  of  them.  This  court  has  lield  th; 
but  one  witness  is  not  void.  5 1  Ga..  26 
been  attacked  on  the  issue  of  forcclosu: 
concludes  parties  and  privies.  See  ca 
opinion. 

3.  The  charge  of  the  court  is  cut  up 
to  certain  of  these  segments,  amount 
blocks  of  some  size,  exception  is  taker 
the  paper  on  which  the  bill  of  exccptior 
court  has  intimated  that  the  practice  of 
into  these  parts,  without  copying  them 
the  particular  error  complained  of,  is  bat 
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ink  from  the  charge  which  is  in  the  body  of  the  bill  of 
exceptions,  while  the  exceptions,  as  stated,  are  all  in  the 
margin. 

4.  But  in  this  case,  even  if  the  exceptions  could  be 
considered,  it  would  not  require  a  new  trial.  The  verdict 
and  judgment  are  right,  in  any  and  every  view  of  the 
the  case. 

The  defendant  is  an  innocent  purchaser  for  value  with- 
out notice  of  the  equity  of  the  minors,  on  whose  equity 
the  plaintiff  in  error  relies.  That  is  a  secret  equity,  no- 
where on  record,  nowhere  even  in  writing,  but  resting  in 
the  breasts  of  the  father  and  mother  who  made  the  mort- 
gage, and  borrowed  the  money  to  buy  mules  to  run  the 
farm  which  fed  the  family,  the  minors  included. 

It  is  sought  at  law,  in  a  complaint  for  land,  to  do  what 
a  court  of  equity  will  never  do — to  correct  a  mistake  in  a 
deed  against  a  purchaser  for  value  without  notice.     Code, 

§3^9- 

Courts  of  equity  hesitate,  in  any  case,  to  correct  such 

mistakes,  and  require  strong,  unequivocal  and   decisive 
proof.     Code,  §3117.  . 

The  proof,  in  this  case,  would  hardly  do,  even  against 
one  who  knew  all  about  the  deed  and  that  something  was 
left  out;  but  against  an  innocent  purchaser  without  any  no- 
tice, it  amounts  to  nothing.  The  very  people  who  mort- 
gaged the  land,  are  trying  to  show  that  they  could  not,  in 
law,  do  it  for  reasons  that  nobody  but  themselves  knew. 
The  only  claim  made  of  notice  is,  that  defendant  was 
put  on  enquiry;  but  where  would  he  enquire?  If  he 
looked  at  the  deed,  he  would  see  title  in  the  hus- 
band for  the  use  of  the  wife ;  if  he  had  enquired 
of  the'  mortgagors,  they  would  hardly  have  divulged 
the  secret  equity  which  would  have  prevented  the 
loan  of  the  money ;  so  that  he  could  not  have  got 
knowledge,  no  matter  where  he  looked.  Nothing  was 
of  record*  nothing  appeared  on  the  unrecorded  deed,  and 
nothing  would  have  been  told  by  the  only  people  who 
V  67—48 
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Ferrell  &  LONGLEY ;  L.  E.  Bleckley,  for  plaintiff 
in  error. 

N.  J.  Hammond  ;  Collier  &  Collier,  for  defendants. 

Crawford,  Justice. 

The  issue  made  by  the  record  in  this  case  is  as  to  the 
right  of  the  wife  to  dower  in  the  real  estate  of  the  hus- 
band. 

The  questions  in  controversy  involve  the  construction  of 
the  will  of  John  A.  Speer,  deceased,  and  whether  the 
widow,  after  having  accepted  the  testamentary  provision 
made  for  her,  is  still  entitled  to  dower. 

Dower  is  that  legal  right  which  the  wife  has  to  one- 
third  of  the  lands  of  which  her  husband  dies  seized  and 
possessed,  or  to  which  he  obtained  title  in  her  right. 
This  right  is  absolute  and  unconditional,  and  can  not  be 
defeated  except  by  the  act  of  the  wife  herself. 

Whilst  there  are  several  modes  by  which  dower  may  be 
defeated,  the  only  one  necessary  to  be  considered  here  is 
that  where  provision  is  made  by  the  will,  and  accepted  by 
the  wife  after  the  husband's  death,  and  where  the  inten- 
tion of  the  husband  is  plain  and  manifest,  that  it  shall  be 
in  lieu  of  dower. 

Notwithstanding  the  learning  and  research  exhibited 
by  the  able  counsel  representing  the  respective  parties  in 
tbiS'case,  we  think  that  the  law  controlling  it  is  clearly 
defined  in  our  Code,  and  its  application  to  the  facts  pre- 
sented in  the  record  will  settle  the  rights  of  the  parties. 

It  is  agreed  that  express  exclusion  or  necessary  impli- 
cation is  the  rule.  There  being  no  express  exclusion,  is 
the  implication  against  dower  conclusive  ?  The  will  must 
decide.  By  the  third  item  thereof  testator  says :  "  I  de- . 
sire  my  entire  estate  to  be  kept  together,  either  as  it 
exists  at  present  in  stocks  and  bonds,  personal  and  real 
estate,  or  that  my  executors  in  their  discretion  may  sell 
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all  or  any  part  of  it,  and  reinvest  in  good,  solvent  securi- 
ties. "  If  these  words  do  not  cover  everything  which  the 
testator  owned,  then  none  In  the  English  language  could. 

Having  thus  declared  how  he  wanted  his  entire  estate, 
as  it  existed  at  the  time  of  his  death,  kept  together,  or  all 
or  any  put  sold  In  the  discretion  of  his  executors,  he  then 
directs  what  shall  be  done  with  the  income.  He  says,  in 
item  four;  "Out  of  the  income  of  my  estate  I  give  and 
bequeath  to  my  wife,  for  and  during  her  life,  the  sum  of 
$700.00,  to  be  ^.aid  to  her  during  each  year  of  her  life  as 
an  annuity. " 

And  by  item  five,  "  Out  cf  the  income  of  my  estate  1 
give  and  bequeath  to  my  mother,  for  and  during  her  life, 
as  an  annuity,  the  sum  of  one  hundred  and  fifty  dollars, 
to  be  paid  her  during  each  year  of  her  life. " 

By  item  seven  he  provides  that  in  case  of  the  protracted 
sickness  of  his  wife  or  mother,  and  that  the  annuity  provi- 
ded should  not  cover  necessary  expenses,  the  executors  are 
authorized  to  set  apart  an  addirional  amount  for  that  pur- 
pose, "  keeping  in  view  the  total  income,  " 

Item  eight  provides  for  the  disposition  of  the  income,  if 
it  should  be  more  than  sufficient  to  meet  the  annuities. 

Item  ten  declares,  "At  the  death  of  my  wife  and 
mother  I  direct  that  my  entire  estate  be  equally  divided," 


ecutors,  leaving  it  entirely 
it  safe 
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think  best,  to  provide  the  annuities  bequeathed,  with  the 
increase  thereof  upon  exigencies  which  were  more  than 
likely  to  arise  ;  and  when  these  two  objects  of  the  testa- 
tor's interest  should  have  no  further  need  of  annuities,  that 
the  whole  property  might  then  be  divided  according  to 
his  wishes. 

Taking  this  whole  will  together,  is  it  not  clear  and  man- 
ifest that  the  testator  never  contemplated  any  application 
by  the  wife  for  dower  in  his  lands,  which  constituted 
probably  less  than  one  fourth  of  his  whole  estate,  and  that 
the  provision  made  for  her  by  the  will  was  to  be  in  lieu 
thereof?  It  is  perfectly  clear  to  our  minds  that  to  assign 
dower  out  of  these  lands  would  be  inconsistent  with  and 
repugnant  to  the  keeping  testator's  entire  estate  together 
as  it  existed  at  the  time  of  his  death,  as  well  as  with  the 
right  of  the  executors  to  sell  all  or  a,ny  part  of  his  estate 
and  re-invest  it  in  other  securities,  to  say  nothing  of 
many  other  provisions  of  the  will. 

Besides,  we  cannot  agree  with  the  learned  and  able 
counsel  for  the  plaintiff  in  error,  that  the  wife's  right  of 
dower  is  not  incorporated  in  and  indissolubly  united  with 
the  husband's  estate,  and  a  part  of  it,  until  the  same  be 
separated  and  set  apart  as  provided  by  law.  It  will  be 
remembered  that  under  the  English  law  the  wife  was 
dowable  out  of  all  the  lands  of  which  her  husband  was 
seized  and  possessed  at  any  time  during  the  coverture; 
whereas  in  this  state  by  statute  she  is  dowable  only  out 
of  those  lands  of  the  husband,  not  derived  in  her  right,  of 
which  he  died  seized  and  possessed.  Therefore  the  title 
to  the  entire  estate  in  his  land  is  his  up  to  his  death,  and 
he  can  convey  it  without  her  waiver  of  the  right  to  dower, 
and  even  against  her  will.  So,  also,  may  he  dispose  of  it 
by  will  as  his  estate,  provided  in  lieu  thereof  he  makes 
provision  for  the  wife. 

Nor  do  we  see  any  inconsistency  between  the  rule  laid 
down  by  this  court  in  the  7th  Ga,^  20.  and  that  which  we 
now  declare,  except  as  modified  by  the  Code.     In  that 
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cue  the  court  waymt  "Such  testamenUry  provision  in  her 
tavor  muBt  be  dcdared  In  express  terms  to  be  given  in 
lieu  of  dower;  or  the  intention  of  the  testator  to  that  ef- 
fect must  be  dcdqced  by  clear  and  manifest  implication 
from  the  will, -founded  on  the  fact  that  the  claim  of  dower 
would  be  iocoiuiitent  with  the  will,  or  so  repugnant  to 
its  proTisioiu  at  aeceftarily  to  disturb  and  defeat  them.  " 
The  Code  modifies  the  above  ruling  to  the  extent  of  re- 
quiring only  that  "if  the  intention  of  the  husband  is 
plain  and  manifest,  that  it  shall  be  in  lieu  of  dower, "  and 
not  that  it  shall  be  so  repugnant  to  its  provisions  as  neces- 
sarily to  disturb  and  defeat  them.  But  even  if  the  rule 
in  the  7th  Go,  had  been  made  the  law  in  the  Code,  and 
the  will  under  review  had  to  be  squared  by  that,  it  would 
not  change  our  judgment  in  this  case. 

For,  under  our  best  consideration,  the  annuity  is  a 
charge  upon  the  entire  estate,  real  and  personal.  To  al- 
low the  widow,  then,  to  enter  upon  the  lands,  and  carve 
out  of  them  one-third,  according  to  valuati^m,  including 
the  dweiling.houses,  which  are  not  to  be  valued,  or  to  take 
one-third  of  the  proceeds  of  the  sale  of  the  lands  for  life, 
or  a  fixed  sum  in  lieu  of  her  life  interest,  would  be  to  take 
away  from  the  executors  the  express  powers  granted  to 
them  by  the  will,  and  to  defeat  the  keeping  the  entire  es- 
tate together  till  the  death  of  the  wife  and  mother. 


SE^PTEMBER  TERM,  1881.  753 


The  Mayor,  etc.«  of  Cartersville  «t  al.  vs,  Laahaa. 


The  Mayor,  etc.,  of  Cajitersville  <?/  al.  vs.  Lanham. 

1.  The  charter  of  a  municipal  corporation  contained  a.  power  to  the 
council  to  pass  all  necessary  rules,  regulations  and  ordinances  they 
might  deem  advisable  in^  relation  to  dogs,  hogs,  horses,,  mules  and 
any  other  stock  straying  at  large  within  its  corporate  limits  ;  also 
the  power  to  abate  nuisances  and  a  general  police  power : 

He/d,  that  they  were  empowered  to  pass  an  ordinance  requiring  stray 
cattle  to  be  impounded,  and  after  being  advertised  for  five  days  to 
be  sold,  unless  the  owner  should  claim  them  and  pay  charges. 

(a.)  Semble,  that  a  like  right  would  accrue  under  the  general  police 
power  alone. 

{d,)  It  makes  no  difference  that  the  owner  of  the  stock  is  a  non- 
resident. 

2.  If  a  wrong  was  done  in  this  case,  there  was  a  complete  common  law 
remedy. 

Municipal  Corporations.  Powers.  Streets.  Before 
Judge  Fain.  Bartow  Superior  Court.  January  Ad- 
journed Term,  1881. 

To  the  facts  stated  in  the  decision  it  is  only  necessary 
to  add  that  the  owner  of  the  stock  impounded  in  this 
case  lived  outside  the  corporate  limits  of  the  town,  and 
his  stock  strayed  within  the  limits,  and  were  taken  up. 

James  B.  Conyers,  for  plaintiff  in  error. 
E.  D.  Graham,  for  defendant. 
Crawford,  Justice. 

By  the  charter  granted  to  the  city  of  Cartersville,  it  is 
provided,  "that  the  commissioners  of  said  city  shall  have 
power  and  authority  to  pass  all  necesbary  rules,  regula- 
tions and  ordinances  as  they  may  deem  advisable  in  rela- 
tion to  dogs,  hogs,  horses,  mules  and  any  other  stock 
straying  at  large  within  its  corporate  limits.  ** 

It  is  also  provided  by  the  amended  charter,  ''  that  said 
mayor  and  aldermen  shall  have  power  to  remove  nuisan- 
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ces,  whether  the  same  be  in  the  streets  or  on  the  lots  of 
individuals,  incorporate  companies  or  institutions.  " 

Again,  that  "  said  mayor  and  a'dermen  shall  have  power 
to  pass  all  laws  and  ordinances  that  they  may  consider 
necessary  to  the  peace  and  good  order,  health,  prosperity, 
comfort  and  security  of  said  city  and  citizens  thereof,  not 
inconsistent  with  the  constitution  and  laws  of  the  state 
and  the  United  States." 

Under  these  clauses  in  the  charter  an  ordinance  wa; 
adopted  to  impound  all  hogs  that  were  found  straying  at 
large  in  the  streets,  and,  after  advertising  them  five  days, 
they  were  to  be  sold,  unless  the  owner  came  forward, 
claimed  them  and  paid  the  charges  thereon. 

Certain  hog;s  of  the  defendants  in  error,  who  were  non- 
residents, were  found  on  the  streets  and  impounded.  After 
taking  other  legal  process  to  stop  the  sale,  they  filed  their 
bill  setting  up  the  facts  stated,  denying  the  right  of  the 
city  government  to  pass  and  enforce  such  an  ordinance, 
and  praying  an  injunction,  and  that  on  the  final  hearing  a 
perpetual  decree  be  granted  against  all  attempts  to  exe- 
cute or  enforce  said  ordinance,  and  that  it  be  declared  ab- 
solutely null  and  void. 

The  defendant  demurred^ 

(i.)  Because  of  an  ample  common  taw  remedy  on  Xi 
part  of  the  complainants. 

ause  defendant  had  the  right  to  pass  and  i 
lined  o(. 
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der  as  to  whether  it  was  or  was  not  conferred,  we  fcave  no 
trouble  on  that  subject  in  this  case.  That  the  legislature 
had  the  right  to  grant  this  power  to  the  mayor  and  alder- 
men we  think  unquestionable;  that  the  same  has  been 
done  is  also  unquestionable.  If,  therefore,  the  legislature 
could  confer  the  right,  and  has  done  so,  and  the  grantees 
have  availed  themselves  of  it  and  put  it  into  operation — 
not  exceeding  their  authority  therein — then  the  courts 
are  bound  to  enforce  it. 

The  streets  of  an  incorporated  city  or  town  are  reserved 
and  set  apart  for  the  public  use ;  no  individual  can,  there- 
fore, appropriate  them  to  his  private  use.  If  he  has  the 
right  to  turn  six  hogs  into  the  public  streets  to  fatten,  he 
has  the  right  to  turn  six  hundred,  for  the  legal  principle 
is  not  governed  by  the  number  but  by  the  right.  Indi- 
viduals have  no  more  legal  right  to  claim  pasturage  of  the 
public  for  their  hogs  than  they  have  swill  or  corn.  Many 
of  the  best  and  highest  authorities  on  this  subject  go  to 
the  extent  of  holding  that  where  a  general  police  power  is 
granted,  or  power  to  abate  nuisances,  etc.,  is  given,  even 
they  confer  the  right  to  pass  and  enforce  such  an  ordi- 
nance. Dillon  on  Mun.  Cor.,  3d  Ed.,  §402 ;  i  La.  An., 
385  ;  30  111.,  459 ;  14  Gray,  (Mass.)  52  ;  9  Allen,  (Mass.) 
266;  8  B.  Mun.,  (Ky.)  433 ,  32  Texas,  258. 

We  know  of  no  authority,  nor  has  any  been  cited, 
where  the  express  power  is  given  that  it  may  not  be  ex- 
ercised. Neither  has  any  been  shown,  and  we  apprehend 
none  can  be,  that  gives  a  non-resident,  non-taxpaying 
person  the  enjoyment  of  a  privilege  or  right  which  is  de- 
nied to  a  resident,  taxpaying  person. 

The  principle  of  forfeiture  discussed  on  the  argument  is 
not  in  this  case. 

Our  judgitient  is  that  the  ordinance  is  authorized  and 
lawful ;  that  if  the  defendants  in  error  had  any  right  what- 
ever in  the  premises,  they  had  ample  common  law  reme- 
dies; that  the  granting  of  the  injunction  was  error,  and 
that  the  judgment  must  be  reversed  on  both  grounds. 

Judgment  reversed. 


CHUsc  ui  iiic  uciay. 

Practice  in  Supreme  Court.  At  S 

The  bill  of  exceptions  in  this  zast 
26th,  1881,  and  filed  in  the  office  oi 
rior  court  of  Murray  county  on  the 
and  bill  of  exceptions  were  filed  in 
of  the  supreme  court  on  April  5th, 
dismiss,  Mr.  Moore,  counsel  for  p 
the  following  statement,  which  wa: 
rect :  "About  the  close  of  the  ter 
the  bill  of  exceptions  in  this  case. 
just  come  into  office  and  had  no  [ 
asked  him  some  questions  and  advi; 
clerk  and  get  his  aid.  This  he  sc< 
and  I  then  told  him  to  fix  up  the  | 
the  Code,  and  as  Dalton  was  on  1 
office  of  supreme  court,  send  ther 
and  if  they  were  correctly  made  out 
forward  at  once  for  him. 

"Some  days  after  the  ten  days  allc 
and  certify  the  record,  I  received  thi 
the  letter  and  post-mark  showed  th 
the  expiration  of  the  ten  days.     He 
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tion  and  made  no  reference  at  all  to  motion  for  a  new 
trial,  brief  of  testimony,  of  judgment  thereon. 

"  The  rule  forbidding  the  clerk  to  deliver  the  original 
bill  of  exceptions  to  an  attorney  did  not  occur  to  me,  and 
I  am  satisfied  the  clerk  knew  nothing  of  it.  I  returned 
the  papers  to  him  for  correction,  and,  after  some  delay, 
they  were  finally  corrected  and  reached  this  court.  When 
corrected,  the  papers  were  sent  to  me,  and  forwarded  by 
me  to  the  clerk  of  this  court. " 

The  writ  of  error  was  dismissed. 

W.  K.  Moore,  for  plaintifiT  in  error. 
Johnson  &  McCamy,  for  defendant. 
Jackson,  Chief  Justice. 

The  recotd  was  not  transmitted  to  this  court  within  the 
time  prescribed  by  law,  and  prior  to  the  act  of  1877  the 
bill  of  exceptions  must  have  been  dismissed.  Will  that 
act  save  it  from  this  fate  ?  Not  if  the  counsel  for  plaim 
tiff  in  error  participated  in  the  cause  of  the  delay.  He 
did  participate  in  it,  according  to  the  statement  of  Mr. 
Moore,  agreed  upon  as  the  true  facts  of  the  case.  But  for 
his  interposition,  in  all  human  probability,  the  transcript 
of  the  record  would  have  been  sent  in  time.  No  matter 
that  he  interposed  from  the  best  motives,  if  that  interpo- 
sition prevented  its  arrival  in  time.  It  was  the  clerk's 
duty  to  transmit  the  record  here,  and  not  to  confide  it  to 
any  of  the  counsel,  and  however  honorable  counsel  may 
be  in  this  case,  general  rules  must  govern  us,  and  the  writ 
of  error  must  be  dismissed. 

Writ  of  error  dismissed. 
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Jackson,  Chief  Justice. 

The  plaintiff  in  error  was  brought  before  the  chancellor 
on  a  rule  to  shpw  cause  why  he  should  not  be  attached 
for  contempt  in  disobeying  and  disregarding  the  writ  of 
injunction  which  had  been  granted  against  him. 

I.  A  motion  was  made  to  strike  the  cause  from  the 
docket  for  this  term  and  transfer  it  to  the  next  term,  the 
bill  of  exceptions  having  been  brought  too  late  for  the 
present  term,  unless  it  could  come  up  as  one  of  the  extra- 
ordinary remedies  in  equity  under  sections  321 1,  3212  et 
seq.  of  the  Code.  Injunctions  are  so  brought  up,  and  this 
proceeding  is  absolutely  necessary  to  make  that  writ  ef- 
fective. If  defendants  could  disregard  it  with  impunity, 
it  would  cease  to  accomplish  that  for  which  it  is  moulded, 
and  the  law  would  do,  or  try  to  do,  a  vain  thing,  and  its 
dignity  be  set  at  naught  and  its  authority  defied.  If, 
when  the  chancellor  punished  the  defendant  for  the  viola- 
tion of  the  injunction,  the  cause  could  be  brought  here 
only  on  a  slow  writ  of  error,  the  policy  of  a  fast  writ  of 
error  and  speedy  disposition  of  such  cases — injunction 
cases — would  be  defeated,  for  the  injunction  is  worthless 
unless  it  be  enforced,  and  the  defendant  could  violate  it 
for  months  before  a  hearing  here,  by  getting  the  superse- 
deas of  the  judgment  below  allowed  by  law  until  the  final 
decision  of  this  court.  We  therefore  hold,  that  all  the 
remedies  ancillary  to  the  successful  issue  of  the  writ 
are  extraordinary,  because  they  partake  of  the  nature  of 
the  great  writ  of  injunction,  which  they  are  essential  to 
enforce  ;  and  among  these  remedies  are  penalties  and  pun- 
ishment for  contempt  of  the  writ,  and  orders  to  put  the 
parties  in  statu  quo,  just  where  the  injunction  found  and 
left  them.    Code,  §3216. 

The  motion  to  strike  and  transfer  this  case  and  the 
other  of  Wimpy  vs.  Phinizy^  argued  together,  is  denied, 
and  the  cases  will  be  heard  and  determined  on  their  merits 
now. 
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GUse  tv.  The  Western  and  Atlantic  Railroad  Company «  etc. 

Glaze  vs.  The  Western  and  Atlantic  Railroad 

Company. 

[Jackson,  Chief  Justice,  being  disqualified,  Judge  Hillyer  of  the  Atlanta  circuit,  was 
designated  to  preside  in  this  case.] 

1.  Where  a  public  road  is  discontinued  by  the  proper  authority  and 
abandoned,  no  rig^ht  survives  to  an  individual  to  adopt  and  use  it 
as  a  private  way  from  the  mere  fact  that  he  had  long  used  it  as  one 
of  the  poblic. 

2.  An  accord  and  satisfaction,  though  unwillingly  assented  to,  yet  if 
assented  to  in  point  of  fact,  and  acted  on  by  the  other  party  to  his 
injury,  will  terminate  the  dispute. 

3.  No  prescription  runs  against  the  state ;  and  this  is  true  of  the  state's 
title  to  the  Western  and  Atlantic  railroad  as  well  as  the  balance  of 
the  public  domain,  and  it  does  not  matter  whether  the  road  was  for 
the  time  being  in  the  hands  of  the  state's  own  officers,  or  of  her 
tenants  or  lessees. 

HlLLYER,  Judge. 


McDonald  vs.  The  Eagle  and  Phenix  Manufactur- 

ING  Company. 

1.  To  entitle  the  widow  of  a  servant  to  recover  against  a  principal  for 
the  negligence  of  a  fellow-servant  of  that  principal  for  the  homicide 
of  the  husband,  which  resulted  from  such  negligence,  it  must  appear 
that  the  homicide  amounted  to  a  crime  in  said  neglectful  servant, 
either  murder  or  manslaughter  of  some  grade. 

2.  A  principal  is  not  liable  for  the  negligence  of  a  fellow-servant  in  the 
same  job,  unless  the  principal  himself  was  negligent  in  not  using 
ordinary  diligence  in  selecting  the  fellow-servant,  or  in  retaining  him 
after  knowledge  of  incompetency  or  negligence.  Nor  will  the  bare 
fact  that  the  servant  afterwards  became  negligent  show — without 
more — negligence  in  the  principal  in  selecting. 

3.  One  may  waive  the  special  contract  and  sue  in  tort  for  breach  of 
duty,  if  there  were  such  special  contract ;  and  the  contract  might 
warrant  the  competency  and  care  of  the  fellow-servant,  and  be  then 
invoked  to  change  the  lqg[al  principle  on  which  the  liability  of  the 
principal  would  turn  for  the  tort ;  but  no  special  contract  is  set  oat 
in  this  declaration  so  as  to  vary  that  general  legal  principle. 
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labor  and  service,  of  her  said  husband ;  that  at  the  time  said  fall 
occurred  which  so  occasioned  the  death  of  her  said  husband,  he  was 
faithfully,  cautiously,  diligently,  and  without  any  fault  on  his  part,  per- 
forming his  duty  under  the  direction  of  defendant.  Your  petitioner  was 
thereby  forced  to  lay  out  and  expend  divers  sums  of  money,  in  the 
whole  amounting  to  one  hundred  dollars,  for  attention  in  sickness 
and  burial  expenses  of  her  said  husband,  while  she  endures  inconsol- 
able grief,  and  has  sustained  other  damages  to  the  amount  of  ten  thous- 
and dollars." 

Defendant  demurred  generally  to  this  declaration  ;  the 
demurrer  was  sustained,  and  plaintiff  excepted. 

Smith  &  Russell,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant. 

[Note  : — The  original  opinion  in  this  case  was  prepared  by  Chief  Justice  Jackson.  Af> 
ter  being  to  prepared,  Justice  Spbbr  took  it  from  the  reporter  for  the  purpose  of  making  a 
citation  in  another  case.  He  states  that  he  handed  it  to  Mr.  Peeples,  of  the  clerk's  office, 
with  instructions  that  the  latter  should  hand  it  to  the  reporter.  This  was  never  done, 
however,  and  it  never  reached  the  reporter's  h  iuds.  Mr.  Peeples  has  no  remembrance  of 
receiving  it  from  Justice  Spbbr,  and  upon  being  called  on  for  it  by  the  reporter,  he  was 
unable  to  find  any  trace  of  it  in  the  clerk's  office.  In  order  to  obviate  as  far  as  possible 
tha  loss,  the  head  notes  are  published  as  prepared  and  revised  by  Chief  Justice  Jackson, 
and  the  following  extract  from  the  decision  is  appended,  being  taken  from  the  decision  in 
the  case  of  CrustelU  vs.  Pugk,,  September  Term,  x88t,  where  it  was  copied  by  Justice 
Spbbr.— Rbportbr.] 

"  The  principal  is  liable  for  his  own  negligence  or  mis- 
conduct, and  hence  his  liability  rests  on  his  own  negligence 
or  misconduct  in  the  employment  of  his  agents ;  and  if  he 
uses  ordinary  diligence  in  employing  competent  men  it  is 
enough  to  relieve  him.  He  is  not  liable  for  the  negligence 
of  a  fellow  servant  while  engaged  in  the  same  employment, 
unless  he  has  been  negligent  in  the  selection  of  that  ser- 
vant, or  retained  him  after  knowledge  of  his  incompetency. 
Nor  will  the  fact  that  the  person  is  found  incompetent,  of 
itself,  and  without  more,  show  negligence  of  the  master ; 
but  it  must  further  appear  that  the  master  knew  or  might 
have  known,  by  ordinary  diligence,  the  incompetency  of 
the  agent  or  servant.  Law  of  master  and  servant,  333, 
423-432  ;  2dThomps.,  969;  Sherman  &  Bed.,  31 ;  i  Am, 
Rail.,  536/' 
V  67-49 
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McBride  &  Co.  v*.  Beckwitb,  tmscee. 

McBride  &  Company  vs.  Beckwith,  trustee. 

[Jackson,  Chief  Justice,  being  disqualified,  did  not  preside  in  this  case.  Judge  Car>> 
well«  of  the  Middle  circuit,  was  appointed  to  preside  in  his  stead.] 

When  the  certificate  of  the  presiding  judge  to  the  bill  of  exceptions 
shows  on  its  face  that  the  recitals  therein  are  not  true,  the  writ  of 
error  will  be  dismissed. 

Practice  in  supreme  court.     At  September  Term,  188I. 

Reported  in  the  decision. 

Candler  &  Thomson,  for  plaintiffs  in  error. 
Harrison  &  Peeples  ;   E.  N.  Broyles,  for  defendant. 
Crawford,  Justice. 

Plaintiffs  in  error  recovered  a  judgment  against  defend- 
ant in  error  as  trustee.  A  motion  was  made  in  the  court 
below  to  set  aside  the  judgment  because  of  defective 
pleading.  The  motion  was  granted,  and  plaintiffs  ex- 
cepted. 

The  bill  of  exceptions  recites,  that  "  respondents  in 
resisting  the  motion,  showed  that  the  trust  estate  was 
created  as  follows :"  then  follows  a  copy  of  the  deed  cre- 
ating the  trust  estate.  The  judge,  in  certifying  the  bill  of 
exceptions,  states  in  his  certificate  that  the  deed  was  not 
tendered  in  evidence  on  the  hearing  in  the  court  below, 
and  with  this  qualification,  that  the  bill  of  exceptions  was 
true.  On  call  of  the  case  in  this  court,  amotion  was  made 
to  dismiss  the  writ  of  error  because  the  bill  of  exceptions 
is  not  a  true  bill  of  exceptions. 

The  certificate  of  the  judge  shows  that  the  recitals  in 
the  bill  of  exceptions  are  not  true.  This  court  can  enter- 
tain a  case  only  when  the  judge,  who  presided  therein, 
certifies  that  the  bill  of  exceptions  is  true.  The  contrary 
thereof  appearing  on  the  face  of  the  certificate  itself,  in  this 
case,  the  same  must  be  dismissed.     Code,  §§4252,  4257.. 

Writ  of  error  dismissed. 
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The  Board  of  Commissioners  of  Glynn  County 

Academy  et  aL  vs.  Dart. 

I.  Where,  at  the  close  of  a  term  of  court,  an  order  was  passed  allow- 
ing a  movant  for  a  new  trial  "  until  the  next  term*'  to  perfect  his 
motion  and  brief  of  evidence,  it  will  be  construed  as  allowing  him 
during  the  next  term,  or  until  the  case  was  called  therein.  The  pres- 
ence of  the  judge,  as  well  as  of  the  counsel,  was  necessary  for  that 
purpose,  and  a  reasonable  construction  will  include  a  time  when 
they  would  be  present. 

{a.)  Especially  is  this  so  where  the  presiding  judge  certifies  that  the 
judge  of  the  circuit  was  disqualified,  that  he  was  presiding  for  him> 
expected  to  return  at  the  next  term,  and  understood  the  order  to 
include  it. 

New  Trial.  Practice  in  Superior  Court.  Before  Judge 
Simmons.    Glynn  Superior  Court.     May  Term,  1881. 

In  this  case,  Judge  Mershon  being  disqualified,  Judge 
Simmons,  of  the  Macon  circuit,  presided  in  his  stead. 
The  case  was  tried  at  November  adjourned  term  of  Glynn 
superior  court  and  resulted  in  a  verdict  for  plaintiffs.  The 
defendant  filed  his  motion  for  a  new  trial  and  obtained 
a  ru/e  nisi. 

Not  having  time  to  complete  his  brief  of  evidence,  he 
obtained  an  order  from  the  court  to  have  **  until  the  next 
term  of  this  court  to  perfect  the  said  motion  and  brief  of 
evidence."  The  next  term  of  the  court  convened  on  the 
fourth  Monday  in  May,  i88i,andon  June22d,  1881,  during 
said  term,  the  brief  of  evidence  was  filed  and  approved. 
Plaintiffs  alleged  that  defendant,  in  failing  to  make  out 
and  file  the  brief  of  evidence  in  the  interval  between  the 
adjournment  of  the  November  term  and  the  following 
May  term,  had  failed  to  comply  with  the  terms  of  the 
order,  and  moved  to  dismiss  the  motion  for  new  trial  on 
this  ground,  which  motion  was  overruled.  Judge  Sim- 
mons certifies  that  he  held  an  adjourned  terni  of  Glynn 
superior  court  in  February,  1881,  but  not  having  time  to 
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DUNSON  et  aL  vs.  PlTTS  et  al.^  commissioners. 

t.  Where  complainants  applied  for  an  injunction,  and  after  the  lapse 
of  fifteen  days  the  hearing  was  had,  it  was  no  ground  for  a  contin- 
uance that  they  believed  that  certain  papers  were  in  the  possession 
of  the  defendants,  which  in  answering  they  had  failed  to  produce. 

2.  There  was  no  abuse  of  discretion  in  refusing  an  injunction  in  this 
case. 


Crawford,  Justice. 


Fleming  vs.  The  State  of  Georgia. 

Where  a  certiorari  \&  sought  in  a  criminal  case  tried  before  a  county 
court,  the  petition  should  set  out  the  errors  complained  of.  Where 
a  petition  for  certiorari  stl  out  the  facts  of  a  trial,  a  brief  of  the  evi- 
dence, the  judgment  of  guilty,  and  closed  by  stating  "  to  which  pro- 
ceedings your  petitioner  alleges  error,"  the  assignment  of  error  was 
too  general,  and  nothing  could  be  considered  under  it  except  wheth- 
er the  finding  was  supported  by  the  evidence. 

{a.)  In  this  case  it  is  so  supported. 

Speer,  Justice. 


Flash,  Preston  &  Co.,  vs.  Long  &  Farley  et  aL 

[Crawford,  Justice,  being  disqualified,  did  not  preside  in  this  case  ] 

Where  the  equity  of  the  bill  was  sworn  off  in  the  answer,  and  the  latter 
was  not  rebutted,  there  was  no  error  in  refusing  an  injunction  and 
receiver,  as  prayed  for  by  the  complainants. 

Speer,  Justice. 


Thomas  vs.  The  State  of  Georgia. 

Where  the  charge  in  a  criminal  case  is  so  obscure  or  confused  as  not 
to  enlighten  the  jury  on  the  law  of  the  case,  a  new  trial  will  result 

Crawford,  Justice. 
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Clayton  vs.  May. 

1 .  The  courts  of  Georgia  will  take  judicial  cognizance  of  the  fact  that 
the  city  of  Columbus,  Ga.,  is  in  Muscogee  county ;  and  therefore 
an  affidavit  to  foreclose  a  chattel  mortgage  which  alleged  the  resi- 
dence of  the  defendant  and  the  location  of  the  goods  to  be  in  the 
city  of  Columbus.  Ga.»  sufficiently  stated  the  venue. 

2.  One  partner  sold  his  interest  in  the  firm  to  the  other,  and  took  three 
notes  therefor.  These  were  secured  by  a  chattel  mortgage,  the 
condition  of  which  was,  in  substance,  that  if  the  purchaser  should 
pay  the  notes  or  should  pay  off  the  claims  against  the  firm  (stating 
them)  upon  the  day  specified  in  the  notes,  said  notes  being  based 
on  these  claims,  then  the  mortgage  should  be  void ;  otherwise  of 
full  force  and  effect.  The  affidavit  to  foreclose  this  mortgage,  which 
was  made  after  the  notes  fell  due,  stated,  in  effect,  that  neither 
mode  of  payment  had  been  complied  with;  that  cei:tain  claims 
(specifying  them)  were  due  and  outstanding  against  the  firm  and 
the  amount  of  them  due  on  the  notes.  It  prayed  foreclosure  to 
make  the  amount  of  such  claims,  and  save  the  mortgagee  from  loss. 

I/M,  that  the  allegations  as  to  an  indebtedness  on  the  notes  and  the 
amount  thereof  were  sufficient. 

Jackson,  Chief  Justice. 


Smith  vs.  The  State  of  Georgia. 

1.  Exceptions  to  the  entire  charge,  covering  many  points,  on  the  ground 
that  it  is  contrary  to  law,  is  too  general  to  be  considered  by  this 
court. 

2.  Grounds  of  a  motion  for  new  trial  which  are  not  approved  will  not 
be  considered  on  exception  to  the  overruling  of  the  motion. 

3.  Where  grounds  of  error,  with  the  qualifications  of  the  judge  thereto, 
are  so  confused  that  it  cannot  be  ascertained  what  is  approved  and 
what  is  not,  such  grounds  wili  not  be  considered  here. 

4.  The  verdict  is  fully  supported  by  the  evidence. 

Speer,  Justice. 
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Myrick  vs.  Myrick. 

[Some  months  since,  in  examining  the  old  records  of  the  supreme  court,  the  attention  of 
the  reporter  was  called  by  Hon.  R.  F.  Lyon  to  a  decision  which  was  rendered  by  him 
in  1861,  while  00  the  supreme  bench,  and  which  seems  to  have  been  omitted  from  the 
Georgia  Reporu  by  the  reporter  of  that  time.  It  contains  principles  cf  such  importance, 
and  has  been  so  frequently  called  for  by  members  of  the  bar,  that  it  Is  deemed  advisable 
to  publish  it  in  full.  The  recorded  opinion  is  to  be  found  in  the  clerk's  office,  in  the 
book  marked  *'  Opinions  of  Supreme  Court  of  Georgia,  from  Savannah,  January  Term, 
s86x,  to  Athens,  November  Term,  i86x,  inclusive."  Pages  i59-x8a  The  hc4id-notes 
are  made  by  the  reporter.] 

1.  Drunkenness,  as  a  ground  of  divorce,  must  be  habitual. 

2.  Parties  at  law  or  in  equity  may  amend  their  pleadings  in  form 
or  substance  at  any  stage  of  the  proceedings,  as  a  matter  of  right. 
Nor  is  this  right  taken  away  because  a  demurrer  has  been  filed 
before  the  amendment  is  made.  If  it  be  still  insisted  upon,  the 
amendment  forms  a  part  of  the  record,  and  must  be  considered  by 
the  court  in  passing  upon  the  demurrer. 

3.  A  libel  for  divorce  on  the  ground  of  cruelty  charged  that  the  hus- 
band evinced  repugnance  toward  his  wife,  absented  himself  from 
her  much  of  the  time  without  cause,  neglected  her  while  sick,  re- 
fused to  allow  her  to  attend  church,  of  which  she  was  a  member, 
or  to  supply  her  with  the  common  necessities  of  wearing  apparel, 
although  possessed  of  an  ample  property,  encouraged  insubordina- 
tion on  the  part  of  a  servant  towards  her,  sent  away  servants 
who  had  been  given  to  her  by  her  father,  made  a  will  leaving  her 
only  five  dollars,  drove  her  from  the  house,  and  upon  her  returning  to 
her  father,  where  she  was  delivered  of  a  child,  refused  to  contribute 
any  thing  to  her  support  or  that  of  the  child,  and  charged  her  with 
adultery,  saying  that  the  child  was  not  his,  but  that  of  another  man : 

Held,  that  such  conduct  would  have  furnished  ample  ground  for  the 
granting  of  a  divorce  by  the  English  ecclesiastical  courts.  The  word 
cruelty  has  no  technical  signification  as  contradistinguished  from 
its  broad,  popular  sense ;  and  many  acts  were  held  by  those  courts 
to  be  cruelty,  but  were  not  regarded  as  sufficient  to  authorize  a  di- 
vorce under  their  precedents,  because  not  amounting  to  personal 
violence  or  creating  a  reasonable  apprehension  thereof. 

4.  In  the  grant  of  divorces,  on  the  ground  of  cruel  treatment,  the  courts 
of  Georgia  are  not  limited  to  such  acts  of  cruelty  only  as  were  held 
to  be  sufficient  for  that  purpose  by  the  ecclesiastical  courts  of  Eng- 
land. Cruel  treatment,  or  cruelty,  in  the  broad  and  unrestricted 
sense  in  which  it  is  used  ^n  our  statutes,  is  any  act  intended  to  tor- 
ment, vex  or  afflict,  or  which  actually  afflicts  or  torments  without 
necessity,  or  any  act  of  inhumanity,  wrong,  oppression  or  injustice. 
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WeaTenottobeaadBMnodainTinsthatevery  act  of  disagree- 
sent  of  hoibaad  ud  vUb,  or  a  oufe  lusterity  of  temper,  or  want 
jf  dvQ  aneadaa  or  acooiaaMMhtiaa,  rudeness  of  language,  and 
even  occaikMuliaIlta».«(paaitia,  will  be  sufficient  to  authorize  a 
divorce.  Stilt,  muriifi  liadvftooatnct  in  which  eacb  is  the  equal 
of  the  other.  The  wHell  not  the  menial  or  slave  of  the  husband, 
and  if,  tiy  intentkoal  noklodiWM,  huult,  reproach  and  indignities, 
he  embittsn  Iwr  Uleaodmikeilt  Impossible  that  the  marriage  state 
can  ht  contiDiMd  bj  the  pardet  to  happiness  or  satisfaction,  a  di- 
vorce should  be  gnatad, 
(fi.y  Wberecraehf  hes  ban  pncdced  by  one  party  towards  the  other, 
the  jniT  ihonld  gnnt  a  iSvarce,  either  total  or  from  bed  and  board, 
•according  to  dM  dtamMUacei  of  the  case,  as  shall  best  advance 
the  ends  of  law  UA  pnmuta  iad  secure  the  happiness  of  the  injured 
floo  ionocenL 


I 


Lyon.  Judge. 

Mrs.  Frances  Myrick  filed  a  libel  in  Crawford  superior 
court  against  her  husband.  Marcejlus  A.  Mj-rick,  The 
libellant  states  in  her  petition,  that  she  and  her  husband 
were  married  in  the  month  of  November,  1859,  when  she 
was  only  17  years  old.  having  been  by  her  parents,  up  to 
that  time,  tenderly  raised,  cared  for  and  educated.  She 
prays  for  a  divorce  a  vincu/o  malrimonii upon  the  grounds 
of  cruelty  by  her  husband  to  her.  and  of  drunkenness  upon 
the  part  of  her  husband,  i.  The  only  question  made,  as  to 
the  latter  ground,  is  that  the  charge  of  habitual  drunkenness 
iddistinct  ground  of  divorce  under  the  statute, 
ed.  So  we  think.  To  authorize  a 
irty  must  be  guilty  of 
;band, 
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her  parents  to  his  house,  her  husband  evinced  great  repug- 
nance to  her,  treated  her  with  great  neglect  and  the 
utmost  indifference,  absented  himself  from  home  withont 
business,  the  greater  part  of  his  time,  that  he  spent  his 
time  in  wandering  about  the  county  in  dissipation  and 
idleness,  leaving  petitioner  alone,  neglected  and  without 
attention  or  companions,  save  that  of  her  negroes. 

(2.)  That  during  the  time  she  was  dangerously  ill  with 
erysipelas,  and  confined  to  her  bed,  and  greatly  in  need  of 
nursing  and  attention.  While  so  confined,  her  husband 
utterly  neglected  her,  refused  to  nurse,  attend  to  or  remain 
at  home  with  her,  but  left  her  there  in  that  condition,  and 
that  finally,  for  the  purpose  of  receiving  that  attention 
her  situation  required,  he  carried  her,  at  her  request,  to 
her  father's  house ;  and  while  there  he  continued  the  same 
neglect  and  indifference  to  her  that  he  pursued  towards 
her  while  at  home — visiting  her  father's  house  only  occa- 
sionally, and  then  remaining  a  few  minutes,  refusing  to  re- 
main and  be  with  her,  though  urged  thereto  by  her  parents. 

(3.)  That  when  she  recovered  her  health,  she  returned 
to  his  house  and  her  home,  hoping,  by  her  affection  and 
devotion  to  him,  to  win  h's  love  and  protection,  but  instead 
his  neglect  and  indifference  was  continued  in  a  more  aggra- 
vated form.  He  refused  to  let  her  attend  church,  of  which 
fhe  was  a  member,  saying  that  the  minister  was  a  damned 
hypocrite. 

(4.)  He  refused  to  furnish  her  with  common  neces- 
saries of  wearing  apparel,  although  possessed  of  an  ample 
property. 

(5.)  He  not  only  refused  to  punish  one  of  his  negroes, 
who  had  been  grossly  insolent  and  insubordinate  to  her 
in  his  absence,  but  approved  of  the  conduct. 

(6.)  To  wound  her  feelings  and  aggravate  her  condition, 
he  made  his  will,  giving  to  her  therein  only  the  sum  of  five 
dollars. 

(7.)  For  the  same  purpose,  he  sent  back  to  her  father 
a  family  of  negroes,  consisting  of  a  man,  woman  and  four 
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lildren,  that  her  father  had  sent  home  with  them  as  a 
ift,  refusing  to  let  them  stay  on  his  place. 

(8.)  In  the  month  of  June  or  July,  1S59,  her  husband 
refused  to  let  herstayin  his  house  any  longer,  and  actually 
drove  her  off  without  means  of  any  kind,  being  then  in  a 
state  of  pregnancy  by  him,  houseless  and  helpless,  to 
wander  away  wherever  she  might  find  a  home,  and  in  this 
condition  she  went  back  to  her  parents,  where  she  has 
since  remained. 

(9.)  Since  her  return  to  her  father,  she  has  been  delivered 
of  a  female  child.  During  her  confinement,  and  conse- 
quent illness,  her  husband  paid  her  no  attention,  made  no 
provision  for  her  support  and  maintenance,  or  that  of  their 
common  offspring,  nor  has  he,  since  he  drove  her  from  his 
house,  contributed  anything  whatever  for  the  support, 
clothing  and  maintaining  either  her  or  their  child,  but  the 
whole  has  devolved  upon  her  father. 

Simultaneously  with  the  filing  of  this  libel,  Mrs.  Myrick 
filed  a  bill  in  equity  against  her  husband  to  have  alimony 
and  counsel  fees  for  the  prosecution  of  the  libel,  allowed 
by  the  court ;  in  which  was  also  an  application  for  the  writ 
of  ne  exeat  regno  against  her  husband. 

To  this  bill  the  husband  demurred,  on  the  ground  that 
the  specifications  of  acts  of  cruelty  in  the  libel  did  not 
separately  or  together  constitute  cruelty  in  law  sufBcient 
uthorize  a  total  divorce.      Before  the  demun 

I  the  leave  of  the  court  amended  her 

s  of  cruelty,  that  is :  That 

and   had 
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by  this  additional  specification.  The  court  below  thought 
otherwise,  and  allowed  the  amendment  to  come  in  and  be 
considered  on  the  hearing  of  the  demurrer,  which  was  still 
insisted  upon,  in  common  with  the  averments  in  the  libel. 

The  demurrer  having  been  overruled  by  the  court,  the 
defendant  then  excepted,  and  the  case  came  before  us  for 
review.     On  the  hearing  two  points  are  made. 

(i.)  That  the  court,  in  considering  the  demurrer,  erred 
in  allowing  the  amendment  made  after  demurrer  taken,  to 
be  read  or  relied  on  to  support  the  application. 

(2.)  That  the  court  should  have  sustained  the  demurrer, 
and  dismissed  the  bill. 

2.  Parties,  by  the  act  of  20th  February,  1854,  page 
48,  may  at  any  stage  of  the  proceedings  at  law  or  in  equity 
amend  their  pleadings  in  matters  of  form  or  substance,  as 
matter  of  right. 

The  amendment,  under  this  broad,  statutory  right,  was 
admissible,  notwithstanding  that  the  demurrer  had  been 
filed  previously,  and  when  the  court  came  to  pass  upon 
the  demurrer,  it  being  still  insisted  upon,  the  amended 
matter  stated  in  the  pleadings  was  as  much  a  part  of  the 
plaintifT*s  case  as  any  part  of  the  record,  and  had  necessa- 
rily to  be  considered  by  the  court  in  passing  upon  the  de- 
murrer.    Hence  there  was  no  error  in  this. 

3.  The  second  point  presents  this  question :  Whether 
the  specific  acts  of  alleged  cruelty  contained  in  the  libel, 
collectively  or  singly  considered,  constitute  cruelty  in  a 
legal  sense  ? 

It  is  insisted  by  counsel  for  the  plaintiff  in  error,  in  sup- 
port of  the  objection  to  the  sufficiency  of  the  specifica- 
tions, that  to  entitle  a  party  to  a  divorce  on  the  ground 
of  cruelty,  "  there  must  be  actual  violence  attended  with 
danger  to  life,  limb,  or  health,  or  there  must  be  a  reason- 
able apprehension  of  such  violence.**  If  in  the  grant  of 
divorce  on  this  ground,  the  courts  of  Georgia  were  limited 
to  such  acts  of  cruelty  only  as  were  held  to  be  sufficient 
for  that  purpose  by  the  ecclesiastical  courts  of  England, 
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I  am  satisfied  that  the  position  would  be  well  taken;  (or 
Dr.  Lushington,  one  of  the  most  learned  and  celebrated 
judges  of  that  court,  in  Lockwood  z/^.Lockwood,  2  Curt. 
Ec.  281,  considers  that  proposition  to  be  the  substance  of 
the  doctrine  laid  down  by  Lord  Stowell  in  Evans  vs. 
Evans,  4  Eng.  Ec,  310,  and  that  case  is  regarded  as  the 
leading  and  controlling  one  on  this  question.  In  that  case 
it  is  stated,  "  In  the  older  cases  of  this  sort  which  I  have 
had  an  opportunity  of  looking  into,  I  have  observed  that 
the  danger  of  life,  limb,  or  health  is  usually  inserted  as 
the  ground  on  which  the  court  has  proceeded  to  a  sepa- 
ration. This  doctrine  has  been  repeatedly  applied  by  the 
court  in  the  cases  cited.  The  court  has  never  been  driven 
off  this  ground.  It  has  been  always  jealous  of  the  incon- 
venience of  departing  from  it,  and  I  have  seen  no  one 
case  cited  in  which  the  court  has  granted  a  divorce  with- 
out proof  given  of  a  reasonable  apprehension  of  bodily 
hurt." 

It  is  true  that  there  are  cases  to  be  found  reported  from 
those  courts  greatly  modifying,  if  not  overruling,  this 
principle ;  but  they  are  to  be  regarded  as  exceptions  rather 
than  the  rule ;  for  notwithstanding  such  scattering  prece- 
dents, the  courts  have  generally  returned  to  the  principles 
of  that  case,  as  the  law  of  that  court  on  the  subject.  But 
although  we  are  inclined  to  assent  to  the  soundness  of 
this  proposition  as  the  rule  by  which  the  consistorial 
courts  of  England  are  controlled  in  the  grant  of  divorces 
on  the  ground  of  cruelty,  yet  we  cannot  admit  that  the 
acts  of  cruelty  enumerated  in  this  libel  will  not  bring  the 
case  within  that  rule.  On  the  contrary,  we  think  that  if 
we  were  governed  by  the  precedents  and  rules  of  that 
court  in  this  proceeding,  that  the  libellant  would  upon 
the  pleadings  be  entitled  to  the  divorce,  as  we  shall  here- 
after show. 

In  application  for  divorces  in  Georgia  on  the  ground  of 
cruelty,  the  courts  are  not  limited  to  such  acts  of  cruelty 
only,  as  those  held  by  the  ecclesiastical  courts  to  be  suffi- 
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cient  for  that  purpose,  for  the  power  to  grant  divorces  on 
this  ground  is  derived  from  a  statute  of  the  state  in  the 
following  words:  *'  In  case  of  cruel  treatment  on  the  part 
of  one  toward  the  other  of  the  parties,  or  of  habitual 
intoxication,  the  jury  may,  according  to  the  circumstances 
of  such  case,  determine  whether  the  divorce  shall  be  from 
the  bonds  of  matrimony,  or  from  bed  and  board ;"  and  as 
there  is  nothing  in  the  words  of  the  act  from  which  we 
can  infer  an  intention  on  the  part  of  the  legislature  that 
the  cruel  treatment  to  be  considered  by  the  jury  should  be 
of  that  nairow  and  restricted  nature  only  which  the  En- 
glish  courts  have  held  necessary  to  constitute  a  ground  of 
divorce,  the  words  must  be  understood  to  have  been  used 
in  their  ordinary  sense,  that  is,  that  the  ordinary  and  pop- 
ular signification  of  the  term  cruel  treatment,  or  cruelty, 
was  intended  by  the  legislature.  So  we  construe  the 
meaning  of  the  act.  In  so  holding,  we  do  no  violence  to 
the  adjudications  of  the  English  ecclesiastical  courts,  for 
in  those  courts  the  term  cruelty  has  no  technical  signifi- 
cation as  contradistinguished  from  its  broad  popular  sense, 
and  many  acts  are  therein  defined  and  adjudged  to  be 
cruelty  that  are  regarded  as  insufficient  to  authorize  a 
divorce,  because  not  amounting  to  personal  violence,  or 
a  reasonable  apprehension  thereof.  Thus  in  one  case, 
•*  ill  nature,  violent  passion,  and  frequent  abuse  of  the 
wife  from  the  time  of  the  marriage,"  were  proved  against 
the  husband.  He  had  frightened  her  so  as  to  occasion 
several  fits  of  illness ;  he  had  refused  her  medical  assist- 
ance, in  short,  he  had  been  a  bad  husband,  but  he  had  not 
beat  her :  the  facts  were  held  to  constitute  cruelty.  Rob- 
inson vs.  Robinson,  2  Phillim.,  96.  An  attempt  of  the  hus- 
band to  debauch  his  own  woman  servant,  is  an  acl  of  cru- 
elty to  the  wife.  5  Eng.  Ec  ,  232-242.  Sanders  vs.  San- 
ders, 10  Jur.,  143.  Spitting  in  the  wife's  face  is  a  gross 
act  of  oruelty.  Cloburn's  case,  Hel.  5,  149;  i  Hag.  Ec, 
773  ;  I  Robertson  549-561 ;  Bish.  on  Mar.  and  Div.,  §481 ; 
Ibid,  430.   In  Smith  vs.  Smith,  i  Eng.  Ec,  232,    Sir  John 
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NicoII  said:  "Cruelty,  in  my  judgment,  is  proved.  Here 
is  violence,  preceded  by  deliberate  insult  and  injury.  The 
sending  away  her  carriage  and  horse,  while  she  was  at 
church,  (they  were  her  separate  property),  the  forcible 
carrying  her  and  confining  her  to  her  room,  afterwards 
attempting  forcibly  to  cany  her  back  to  her  place  of  con- 
finement, the  forming  an  adulterous  intercourse  with  her 
maid,  the  keeping  that  servant  in  the  house  notwithstand- 
ing the  remonstrance  of  the  wife  and  her  friends,  the 
deposing  his  vrife  from  the  management  of  his  family,  and 
vesting  it  in  this  prostitute,  such  circumstances  have 
always  been  held  by  this  court,  not  merely  as  acts  of 
adultery,  but  as  connected  with  cruelty.  In  addition  to 
this,  there  is  his  conduct  respecting  the  child,  which  he 
took  from  Ua  wife  and  competlcd  to  sleep  in  the  room 
with  him  and  the  prostitute.  Notwithstanding  the  pre- 
text of  parental  rights,  the  exercise  of  which  courts  will 
not  scan  too  nicely,  yet  here  it  was  done,  as  has  been 
shown,  merely  to  difltresshis  wife.  This  is  marital  tyranny, 
it  is  as  clear  an  act  of  deliberate  and  unmanly  cruelty  as 
can  be  eommitted."  See  also  Bish.  on  Mar.  and  Div., 
§483.  Wbile  these  and  all  similar  acts  and  conduct  have 
ever  been  held  by  the  English  courts  as  cruelty,  and  in  a 
legal  sense,  yet  they  have  rarely  granted  a  divorce  on 
such  evidence,  because  restrained  by  the  precedents  and 
of  the  court.  Here,  as  I  have  stated,  the 
ilivorces  on  this  ground  is 
vests 
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is  the  common  understanding  of  the  term  ;  and  upon  this 
interpretation  of  the  statute  and  the  term,  we  hold  that 
the  acts  specified  in  the  libel  as  having  been  committed 
by  the  husband  towards  the  wife,  constitute  cruel  treat- 
ment, considered  collectively  or  singly. 

The  complainant  is  quite  young — was  scarcely  a  woman 
when  she  was  taken  by  the  defendant  as  a  wife,  and  re- 
moved from  the  home  of  her  parents,  and  before  she  is 
weaned  from  the  memories  and  pleasures  of  childhood, 
the  fond  and  devoted  affection,  the  hovering,  watchful, 
and  devoted  affection  of  her  parents,  she  is  left  by  her 
husband  to  brood  in  solitude  over  what  she  has  left  and 
lost.  While  he,  utterly  indifferent  to  her  situation,  her 
affection  for  him,  her  longing  for  his  company,  for  which 
she  has  renounced  and  deserted  all  that  was  dear  to  her, 
spends  his  time  away  from  her  in  idleness  and  dissipation. 
Not  even  a  painful  illness,  in  which  she  is  confined  to  her 
bed,  and  when  nursing  and  attention  that  she  cannot  give 
herself, and  which  was  absolutely  necessary  for  her  safety 
and  comfort,  can  recall  him  to  her  side ;  but  his  absence, 
neglect  and  indifference  at  a  time  when  so  keenly  felt  by 
her,  is  continued  at  his  own  house,  and  again  at  the  house 
of  her  parents,  where  she  has  been  removed  to  get  that 
assistance  which  is  denied  to  her  at  her  own  house  by  her 
husband.  This  indifference  and  neglect,  as  much  as  it 
distressed  the  wife,  was  not  of  itself  sufficient  to  author- 
ize a  divorce,  because  as  unmanly  as  such  conduct  was,  it 
may  be  attributed,  and  probably  is,  to  that  thoughtless- 
ness and  want  of  care  which  (with  regret  be  it  said)  so 
often  marks  the  conduct  of  man  to  his  dependent  and 
most  sensitive  companion.  And  it  is  only  mentioned 
here,  that  it  may  serve  to  characterize  those  positive  acts 
specified  in  the  libel  which  are  relied  on  as  evidence  of 
cruelty. 

Upon  the  recovery  of  the  wife  from  this  illness,  and  re- 
turn home,  he  not  only  continued  to  leave  her  alone  at 
home,  but  he  refused  to  let  her  attend  the  church  of  which 
V  67 — 50 
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<he  was  a  member.  FoaMiaed  of  an  ample  estate,  he 
refused  to  furnish  her  with  the  common  necessities  of 
wearing  appareL  He  not  oaly  refused  to  punish  one  of 
his  negro  men  for  inaubordiiiation  and  gross  insolence  to 
her  in  his  absence*  but  approved  openly  of  his  conduct. 
He  made  a  will,  dlaposliig  therein  of  his  estate  to  his  rela- 
tives, and  giving  to  her  <nily  the  sum  of  five  dollars.  He 
sent  back  to  her  father  a  family  of  slaves  that  he  had  sent 
home  with  them  as  a  gift,  refusing  to  let  them  stay  on  his 
place.  He  refuses  to  let  her  stay  any  longer  in  his  house, 
but  drives  her  out  in  a  state  of  pregnancy  to  wander  where 
she  might,  and  afterwards  when  she  gave  birth  to  a  female 
child,  the  common  offspring  of  their  intercourse:  and  in 
her  consequent  confinement  and  since,  he  has  neglected 
and  refused  to  pay  her  any  attention,  to  provide  in  any 
way  for  their  support  and  maintenance,  but  left  them  en- 
tirely dependent  for  all  things  upon  her  parents.  He 
charged  her  with  adultery,  anil  said  in  the  presence  of 
her  mother,  that  the  child  of  which  she  had  been  deliv- 
ered was  not  his,  but  that  of  another  man. 

The  right  of  the  husband  to  control  his  household, 
that  is  in  their  attendance  upon  church,  to  receive  or  re- 
fuse property  given  to  him  by  his  wife's  parents,  or  to  send 
it  away,  if  he  chooses,  to  make  such  disposition  of  his 
property  by  wil!  as  he  thinks  proper,  and  to  judge  of  the 
Driety  of  the  punishment  or  conduct  of  his  servants, 
question,  nor  will  we  interfere  therewith  ; 
r  acts  are  done  by  the 
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cept  to  show  her  that  she  stood  below  the  negro  in  his 
confidence  and  esteem  ?  Why  should  he,  at  his  age,  with 
his  health  and  habits,  make  a  will  cutting  her  off  with  five 
dollars,  except  to  prove  his  hatred  to  her,  and  to  wound 
and  torture  her  feelings  as  a  wife  and  woman?  Why, 
after  having  driven  her  from  the  shelter  of  his  roof,  charge 
her  with  infidelity?  Why  tell  her  mother  that  her  child 
was  not  his,  but  that  of  another,  except  to  degrade  her, 
to  destroy  the  affection  of  her  parents,  to  deprive  her  of 
this  last  resting  place  for  love,  respect  and  protection  ? 

He  takes  her  from  the  parental  roof,  a  happy,  innocent 
and  loving  woman,  and  after  subjecting  her  to  a  life  of 
suffering  and  distress,  wounding  and  torturing  her  in  tvery 
way  that  a  malicious  ingenuity  can  suggest,  flings  her  from 
him  in  destitution  as  a  thing  of  scorn  and  infamy,  to  be 
shunned  and  avoided  by  all  that  is  good  and  virtuous ;  and 
when  she  files  her  application  for  relief,  reciting  his  wrongs 
and  injuries  to  her,  without  denying,  says  that  the  acts 
charged  do  not  amount  to  cruelty — such  cruelty  as  would 
entitle  her  to  be  relieved  from  the  marriage.  Could  there 
be  greater  cruelty  ?  Blows  would  have  been  positive  kind- 
ness to  such  acts  of  wrong  and  injustice. 

The  charge  of  infidelity,  under  the  aggravated  circum- 
stances as  made  in  this  case,  in  connection  with  the  other 
acts  of  cruelty  charged,  was  sufficient  even  in  the  eccle- 
siastical courts  to  authorize  a  divorce.  Durant  zfs.  Durant, 
I  Hag.  Ec,  768;  Gale  zfs.  Gale,  i  Robertson,  421.  The 
wife's  person  in  such  a  case  is  not  considered  safe  from  the 
husband  when  influenced  by  the  passion  of  jealousy. 

The  turning  the  wife  out  of  doors,  and  driving  her  away, 
a  houseless  and  penniless  wanderer,  in  a  state  of  pregnan- 
cy, is  such  an  act  of  gross  cruelty  as  would  authorize  a  di- 
vorce in  any  court  where  cruelty  is  a  ground.  It  is  not 
only  the  greatest  wrong,  indignity  and  oppression  that  a 
brutal  husband  could  inflict  on  his  wife  in  her  condition, 
it  exposed  her  to  bodily  as  well  as  mental  suffering.  There- 
fore had  this  court  have  held  that  the  power  of  the  courts 
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Jn  this  state  to  grant  divorces  on  this  ground  depended  upon 
the  principles  and  precedents  laid  down  by  the  consistorlal 
courts,  to  be  brought  within  the  definition  of  cruelty,  as 
deduced  from  a  consideration  thereof  by  Mr.  Bishop,  in 
his  learned  and  philosophical  treatise  on  the  subject  of 
Marriage  and  Divorce,  §454.,  that  is,  that  "  cruelty  is  such 
conduct  in  one  of  the  married  parties  as  renders  further 
cohabitation  dangerous  to  the  physical  safety  of  the  otheri 
or  creates  in  the  other  such  reasonable  apprehension  of 
bodily  harm  as  materially  to  interfere  with  the  discharge 
of  marital  duty,"  our  judgment  must  have  been  the  same ; 
for,  as  1  have  shown,  the  conduct  of  the  husband  has  not 
only  rendered  cohabitation  dangerous,  and  created  in  the 
wife  such  a  reasonable  apprehension  of  bodily  harm  as  ma- 
terialty  to  interfere  with  the  discharge  of  marital  duty, 
but  his  conduct  has  rendered  cohabitation  impossible. 
But  we  do  not  hold  it  to  be  necessary  that,  to  entitle  a  par- 
ty to  a  divorce,  the  ca^e  must  be  brought  within  these 
precedents  or  that  rule.  It  issufllicient  if  itcomewithin  the 
plain  letter  of  our  statute,  giving  to  the  words  their  com- 
mon signification  as  understood  by  our  people,  and  the 
persons  who  are  to  try  the  case.  Thus,  if  the  husband, 
by  neglect  and  indifference,  or  by  studied  acts  of  insult 
and  wrong  practiced  upon  the  wife,  that  have  an  oper 
manifest  tendency  to  degrade  the  wife  in  her  socif 
lier  li  fe  miserable  and  unhappy,  to  mat 
nti:rcourse  with  her  husba' 
pleisure  a 


SEPTEMBER  TERM,  1881.  783 

Mjrrick  vs,  Myrick. 

emn  character,  and  one  in  the  strict  preservation  and  main- 
tenance of  which  society  and  the  whole  community  is  more 
interested  than  any  other,  and  while  it  is  the  duty  of  each 
by  mutual  forbearance,  concession  and  kindness  to  over- 
come and  remove  their  natural  infirmities  and  asperities, 
to  lighten  life*s  heavy  burden  and  rough  journey  as  much 
as  possible,  each  bearing  in  mind  that  human  nature  is 
far  from  being  perfect  in  the  best  of  mankind,  still  it  is 
at  last  but  a  contract,  a  union  for  life,  in  which  each  is  the 
equal  of  the  other.  The  wife  is  not  the  menial  or  slave 
of  the  husband,  and  if  by  intentional  unkindness,  insult, 
reproach  and  indignities,  the  husband  embitters  the  life  of 
his  wife  and  makes  it  impossible  that  the  marriage  state 
can  be  continued  between  the  parties  in  happiness  or  sat- 
isfaction, the  contract  should  in  all  such  cases  be  dissolved 
by  the  court.  The  law  does  not  require  of  the  wife  a  life 
of  degradation,  misery  and  suffering,  that  the  marriage 
state  should  be  continued.  Whenever  the  jury,  guided  by 
these  rules,  shall  be  satisfied  that  one  of  the  parties  to  the 
marriage  has  practiced  cruel  treatment  towards  the  other, 
they  must  grant  a  divorce,  either  total,  or  from  bed  and 
board,  according  to  the  circumstances  of  the  case,  as  shall 
best  advance  the  ends  of  the  law,  and  promote  and  secure 
the  happiness  of  the  injured  and  innocent. 

In  this  state  the  question  was  no  longer  an  open  one  at 
the  time  of  this  case,  for  it  had  been  fully  settled  in  Ghols- 
ton  vs.  Gholston,  3 1  Ga.^  634. 

Judge  Thomas,  the  presiding  judge  on  the  trial  of  that 
case,  having  charged  the  jury,  **if  the  husband  inflicts  on 
the  wife  bodily  pain  or  suffering,  such  as  cowhiding  or 
whipping,  this  would  be  cruel  treatment.  But  this,  and 
such  as  this,  is  not  all  that  constitutes  cruel  treatment 
The  commission  of  acts  which  outrage  the  feelings  of  mod- 
esty and  decency,  such  as  threatening  to  commit  or  at- 
tempting to  commit  adultery,  or  cursing,  abusing,  or  using 
insulting  or  opprobrious  language,  when  done  between 
husband  and  wife,  whether  by  the  husband  to  the  wife  or 


■  I  ■. 


784         SUPREME  COURT  OF  GEORGIA. 

Myrkk  v$.  My  rick. 

by  the  wife  to  the  husband,  and  in  the  knowledge  or 
coming  to  the  knowledge  of  both,  these  also,  if  persist- 
ed in  and  unattoned  for,  constitute  cruel  treatment.  *'  This 
court,  in  passing  upon  that  case,  held  that  the  court  gave 
the  law  in  charge  to  the  jury,  and  this,  we  think,  was  a 
full  and  complete  adjudication  of  the  question,  behind 
which  we  would  not  have  gone,  and  have  only  gone  into 
the  argument  here  for  the  satisfaction  of  counsel,  and 
with  the  hope  that  here  the  discussion  will  end. 
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7.  Heir  at  law,  suit  by  one  as,  amended  to  be  suit  by  him  as  execu- 

tor.   Hints  vs,  Rutherford,  ex*r,  606. 

8.  Barred,  amendment  not  if  original  suit  not.    Ibid, 

See  Pleading,  2, 

APPEAL. 

1.  Written  authority  of  agent  loti,  but  appeal  ratified  by  principal, 

not  dismissed.    Booten  vs.  Bank  of  Empire  State,  JsS. 

2.  Irregularities  curable.    Ibid, 

3.  Security  becoming  insolvent,  time  allowed  to  strengthen  bond. 

Ibid. 

4.  Consolidated,  appeals  will  be,  where  similar.    Bentley  vs,  Gay^ 

667, 

ATLANTA.    Sec  Criminal  Law,  26, 

ATTACHMENT. 

I.  Absconding  in  issue,  declarations  on  leaving  admissible.    Bra^ 
dy  vs.  Parker,  6j6, 

See  Garnishment,  6, 
ATTACHMENT  FOR  CONTEMPT.    See  Injunction,  12-13. 

ATTORNEY  AND  CLIENT. 

1.  Small  fees  due,  no  ground  for  holding  entire  collection..    Con" 

yers,  adm'r,  vs.  Gray,j2^ 

2,  Administrator's  attorney  being  also  bondsman,  cannot   hold 

funds  of  estate  collected,  to  secure  himself ;  this  no  answer 
to  rule  by  administratcr  de  bonis  nom.    Ibid. 


788  INDEX. 


3.  Fees  in  actions  for  tort  allowed  for  bad  faith  or  stubborn  and 

litigious  conduct,  or  causing  unnecessary  trouble  and  expense. 
Juchter  vs.  Boehm,  Bendheim  &*  Co,,  4J4. 

4.  Confession  of  judgment  for  "  defendants  "  includes  only  such  as 

were  served.    McBride  vs.  Bryan  et  aL,  ^84. 

5.  Invalidate  confession  attorney  cannot,  but  may  explain  where 

uncertain.    Ibid. 

6.  Confession  not  collaterally  attacked ;  but  judgment  may  be,  for 

want  of  service.    Ibid. 

7.  Affidavit  of  attorney  to  garnishment  auxiliary  to  main  suit.  "  to 

best  of  knowledge  and  belief "  as  to  debt ;  strictness  required 
where  garnishment  takes  place  of  levy  of  attachment  DuH" 
lap  vs.  Hooper,  721. 

8.  Renunciation  by  attorney  of  record  to  prevent  new  trial,  is  it 

not  good  ?    Hill  vs.  Printup,  731. 

9.  Time  allowed  to  complete  renunciation  by  client.    Ibid. 

10.  Absence  of  attorney  voluntarily,  not  prevent  verdict  in  crimi- 

nal case,  counsel  returning  during  its  reception.  Lassiter  vs. 
State,  isg. 

See  Certiorari,  7;  Jurisdiction,  j;  Witness,  11. 

AUDITOR. 

1.  Exception  to  report  must  be  specific.    Arthur  7fs,  Commission- 

ers of  Gordon  County,  220, 

2.  New  exceptions  of  fact  not  added  without  explanation  of  delay. 

after  several  years.    Ibid. 

3.  Conclusion,  who  has  on  exception  to  report.  .  Ibid. 

4*  Interest,  rate  of  is  question  of  law  and  exception  is  for  court. 
Ibid. 

See  Witness,  J. 

BANKRUPTCY. 

1.  Exemption  vests  no  title  in  family  unless  set  apart  under  state 

law.    Brady, g*d'n,  vs.  Brady,  trustee,  et  al.,  j6S. 

2.  Commission  sale  is  fiduciary  debt.     Gilreath  &•  Son  vs.  Hols- 

,  ton  Salt  and  Plaster  Co.,  702. 

See  Homestead,  2. 
BONA  FIDES.    Sec  Vendor  and  Purchaser,  1^2. 
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BONDS.    Sec  Evidence,  /j.  jy;  Administrators  and  Executor s,  12- 
IS:  Non-suit,  2;  Tax,j-4;  Trusts,  7;  Injunction,  lo-ii, 

BURDEN  OF  PROOF.    Sec  Auditor,  j;  Evidence,  sr;  Vendor  and 
Purchaser,  i, 

CERTIORARI. 

I.  Affidavit  by  officer  of  corporation  garnished  that  "I  verily  be- 
lieve, "  etc.,  construed  for  corporation.  Pioneer  Co-operative 
Company  vs.  Eagle  and  Pkenix  Manufacturing  Company, 

2  Under  Code  §§4965,  4990,  petition  when  not  dismissed  because 
not  presented  in  twenty-four  hours.  Kelly  et  al,,  vs. 
Jackson,  2J4. 

3.  Certificate  of  justice  does  not  mention  bond,  but  it  is  in  record, 

not  dismissed.    Ibid. 

4.  Ordinary's  decision  as  to  obstruction  of  private  way,  certiorari 

from,  is  under  §4050,  not  §4052  of  Code.    Fortson  vs.  Mat' 
tox,  282, 

5.  Refused,  petition  not  part  of  record.    Elsas  vs.  Clay,  J27. 

6.  Notice  of  grant  equivalent  to  notice  of  sanction.     Ware  vs. 

Fambro,  5/5. 

7.  Application  made  by  attorney  not  appearing  in  court  below,  im- 

material.   Ibid. 

8.  Exceptions  in  petition  not  verified  by  answer,  not  considered. 

McConnellvs,  State,6jj. 

9.  Answer  not  full,  exception  should  be  made  in  court  below.  Ibid. 

10.  Errors  must  be  specified ;  facts  set  out  and  general  exception, 

nothing  considered  except  sufficiency  of  evidence  to  support 
finding.    Fleming  vs.  State,  ydy. 

CHARGE  OF  COURT. 

1.  Summing  up  facts  and  leaving  to  jury,  not  error.    Peters  vs. 

i>tate,  2g. 

2.  Concession  not  made,  error  to  charge  as  to.    Blackwell  vs. 

State,  16. 

3.  Error  in  one's  favor  jiot  ground  for  reversal.    Atkins  et  al.,  vs^ 

Paul  et  al.,  gy. 

4.  Reasonable  doubts,  doctrine  of  charged,  though  request  not 

strictly  legal.    Madden  et  al.  vs.  State,  131. 


Entire  charge  exccptioos  to,  too  general.    Mayor,  ttc.  of  SaV' 

annah.  vs.  Cttary,  isj:  O'Xeal  el  al..  ex'rs,  vs.  Brt^ton  et 

al..  for. 

.  Fouodcd  on  evidence,  cbargv  shotild  be.     SeuiAem  Ex.  Co.  vt. 

J-ritit.  rt  al..  301 ;   S.  IV.  R.  ff.  vs.  P^pat  et.  at.,  surv'g 

part'nri.    d^j. 

'.  Request  should  be  complete  in  itself.    Head  vs.  Bridges,  n^. 

I.  Opinion,  charge  should  not  express.  S.    W.  R.  Ji.  vs.  StMgU- 

(«,,  joS. 
9.  Assume  fftcts  not  proved,  charge  should  noL      Byme.g'd'H.  el 

VI.  AndersoH,  466. 
10.  Negli'gcoce  is  for  jury.     Charge  that  if  plaintiff  did  acts,  which 
evidence  showed  he  did,  it  would  be  carelessness  and  prevent 
recovery,  error.    S.  W.  R.  R.  vs.  SiHgleioii,jo6. 
.  Kequesis  excluding  one  issue,  refu^'ed.    Ibid. 

13.  ClauM  of  charge  alone  objectionable,  but  right  with  context,  no 

new  trial.     Guili.  ft.  al.  vs.  Norlkern  et.  al.,  J45. 
.  Reciutsts  covered  by  charge.    Kelly  vs.  McGehee,  adm' x,  elal. 
J64- 

14.  Concession  favorable  to  party  stated  by  court,  no  ground  for 
ff  trial  by  him.    CrusstlU  vs.  -fwc*.  43o. 

\  1$.  Pntmacd  right  If  notbrought  up.  Hunt  el  al.,vs.  Po»d.adm'r. 

[16.  Rn^nett  not  alt  legal  and  pertinent,  not  given.   HuntelaL  va 
Ftm4,adm'r,S7S:  Cox.  n  al.  vs.  Prater,  sSS;    Gilrtatk 
5*Smvj.  Holstoi  Salt  and  Plaster  Co.,  J03. 
17.  Jury  Do(  judges  of  [aw  and   facts  in  civil  case.    Vigal,  at'x,  *t 
t.  Citstletrrry,  ora'y.  600. 

B.  written  charBfe  by  consent,  no  n 
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CLAIM. 

1.  Equitable  rights  adjudicated ;  but  specific  performance,  requir- 

ing new  parties,  not.    Hughes  et  aL  vs.  Clark  et  al,,  admin- 
istrators, /p. 

2.  Trust  estate  levied  on  under  individual  judgment,  issue  not 

enlarged  so  as  to  recover  against  estate.   Stanford  &*  Thorns 
ton  vs.  McGekee,  trustee,  84. 

3.  Homestead  levied  on,  wife  may  claim.     Brady,  guardian,  vs. 

Brady,  trustee,  et  at.,  j68. 

4.  Ft*  fa*  void,  levy  dismissed ;  verdict  of  not  subject  not  proper. 

Solomon  vs.  Newell,  57^. 

5.  Not  subject,  verdict  supported  by  want  of  service  on  defendant 

mfi.fa.    McBride  vs.  Bryan  et  aL,  58^. 

6.  Water  power  levied  on,  claim  and  judgment,  not  bar  levy  on 

bottom  of  stream.    Eagle,  etc..  Manufacturing  Co.,  vs.  Van 
Leonard,  trustee,  648. 

7.  Bottom  of  stream  levied  on,  easement  of  water  by  claimant  not 

in  issue.    Ibid. 

8.  Equitable  pleadings,  could  all  rights  be  determined  under? 

Ibid. 

9.  Homestead,  ground  for  under  constitution  of  1877  not  alleged, 

not  cured  by  parol  on  trial  of  claim  case.    Clark  vs.  Bell, 
728. 

See  Mortgage,  6;  Judgment,  20. 

COLUMBUS. 

1.  Commons,  granted  to  city,  nature  of  and  to  what  uses  may  be 

appropriated.     Crawford  et  at.,  vs.  Mobile,  etc..  Railroad, 

405* 

2.  Military  mayor  and  council,  acts  ratified  by  constitution,  and 

recognized  by  subsequent  council,  valid.    Ibid. 
See  Vtmue,  2. 

COMITY.    See  United  States  Courts,  i. 

COMMERCE.    See  Principal  and  Agent,  6. 

COMMON  CARRIERS.    See  Express  Companies,  I. 
COMMONS.    See  Columbus,  /. 
CONFESSIONS.    See  Criminal  Law,  17. 
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3.  Excitability  of  prisoner,  though  from  state  of  health,  not  de- 

mand continuance.    Harvey  vs.  State,  6jg, 

4.  Belief  that  certain  papers  were  in  possession  of  defendants, 

which  they  had  failed  to  produce  in  answering,  on  hearing  of 
injunction  after  fifteen  days,  no  ground  for  continuance. 
Dunson  et  at,,  vs,  Pitts  et  al„  commissioner,  767. 

5.  Witness  absent  in  criminal  case,  oath  of  defendant  taken  as  to 

what  witness  will  swear.     Varnadoe  vs.  State,  768, 

6.  Cumulative  testimony  on  collateral  point,  absence  of,  not  re- 

quire continuance.    Ibid, 

CONTRACTS. 

1.  Written  contract,  prior  conversations  merged  in.    Zackryvs, 

Stewart  et  aL,  218, 

2.  Parol  in  favor  of  volunteer,  when  enforced.    Kiipatrick  et  al„ 

vs.  Strozier  et  at.,  247. 

3.  Fish  guano  contracted  for  and  delivered,  not  prevent  plea  of 

worthlessness.    Lathrop  &*  Co.  vs.  Hickson,  44J. 

4.  Note  sued  on  given  for  debt  of  another,  failure  of  consideration 

pleaded  and  proved,  because  debt  of  the  other  was  a  note 
which  was  to  be  delivered  up,  but  was  not.  Powell  &*  Co., 
vs,  Subers  6-  Massey,  448, 

5.  Wheat  deliverable  only  upon  endorsement  on  elevator  receipt, 

contract  may  be  changed  by  agreement  and  delivery  made 
without  endorsement.    Holman  &•  Woods  vs.  Georgia  Rail" 

road,S95* 

6.  Construction  of  written  contract  for  court.    Ibid. 

7.  Possession  of  farm  to  be  given  "  on  or  before  "  certain  day,  de- 

mand and  refusal  before  that  day  no  ground  for  damage  suit. 
Perry  vs.  Watts,  602. 

8.  Mental  depression  not  amounting  to  incapacity,  no  ground  for 

annulling  contract.  Abercrombie,  admr.,  vs.  Salisbury 
ex'x.,  7J4. 

Sec  Evidence,  j6 ;  Landlord  and  Tenant,  g;  Stock  and 
Stockholders,  j,  j  ;  Possessory  Warrant,  j  ;  Partnership,  i ; 
Tort,  1-2. 

CONVICTS. 

I.  Mandamus  or  ^vdtixhxXAOTi  at  instance  of  any  party  interested 
against  principal  keeper  to  test  furnishing  convicts  to  Mari- 
etta &  North  Ga.  R.  R.  Co.  Penitentiary  Co,  No.  2  et  al.. 
vs.  Nelms  et  al,,  j6j. 


See  ^teJu  and  StteUtUtrt. 


I.  Ofofficen  brtaginc  fond  Into  court.  res«n 

treanry.    /Vm^mm  tt  ml.,  vs.  Hardem 

3.  Jtuticet  mi  eootl«ble»  not  >bare  with  so 

under  special  presentment.    Ibid. 

3.  Former  clerk  (though  present  incumbent 

officer  bringing  fund  into  court.    Ibid. 

4.  Former  solicitor  general  has  precedence  t 

mer  clerk,  and  of  constablfs  and  justio 

5.  Itemize  costs  on  docket, failure  of  justice  b 

Gunn  vs.  Tankelt.  ^3$. 

COUNTY  COMMISSIONERS.  See  County  I 
COUNTY  COURT.  %tK  Criminal  Lavi,  30. 
COUNTY  MATTERS. 

t.  County  treasurer  defaulting,  execution 
fended  against.  Arthur  vs.  Commission 

3,  Militia  district  created,  justice  in  old  disti 
legality  of  election  therein,  but  only  ir 
Canity  vs.  Poole,  334. 

3,  Militia  -«'—'—  »• —  '-s^  gut,     Ibid. 
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8.  Debt  incurred  or  expenditure  made  for  tools,  etc.,  within  con- 

stitutional limit.    Ibid, 

9.  Board  of  education  limited  jurisdiction  ;  application  for  order  to 

pay  teacher  not  tried  till  audited  by  commissioner.     Cheney 
et  al.,/ar  use,  vs,  Newton,  commy,  et  al.,  ^77. 

10.  Mandamus  lies  to  compel  commissioner  to  audit  claims.     J  bid. 

COURTS. 

1.  Under  §§4964,  4965,  4990  of  Code  are  special  courts,  and  not 

within   uniformity  clause  of  constitution.    Kelly  et  al.^  vs. 
Jackson,  274. 

2.  Appointment  of  guardian  ad  litem,  power  incident  to  courts. 

White  et  al.,  vs.  Rowland,  546. 

3.  Waiver  of  indictment,  when  too  late  to  withdraw.    McConnell 

vs.  State^,  6jj. 

See  Ordinary,  4. 

CRIMINAL  LAW. 

1.  Verdict  supported  by  evidence.    Peters  vs.  State,  2g ;  Phillips 

vs.  State  ;  Williams  vs.  State,  jyo. 

2.  Compelled  to  show  leg  as  evidence  against  himself,  defendant 

not.    Blackwellvs.  State,  y6. 

3.  Concession  as  to  weapon  used,   none  made,  error  to  charge. 

Ibid. 

4.  Plea  of  not  guilty  admits  nothing.    Ibid. 

5.  Reasonable  doubts,  doctrine  charged  if  attention  of  court  is  cal- 

led.   Madden,  et  al  vs.  State,  iji. 

6.  Bastardy,  gist  of  is  refusal  to  give  bond.     Williams  vs.  State^ 

187. 

7.  Bastardy  is  protective  measure  to  county  ;  venue  is  in  county 

to  which  child  is  likely  to  be  chargeable.    Ibid. 

8.  Alibi  excludes  possibility  of  presence  at  scene  of  crime.     Ware 

vs.  State,  J4g. 

9.  Alibi  not  established  as  such,  evidence  still  considered  as  to 

reasonable  doubts.    Ibid. 

10.  Intent  to  rape,  circumstances  from  which  inferred.    Ibid. 

11.  Oath,  solicitor  general  may  administer  to  witnesses.       Thom- 

as vs.  State,  460. 

13.    Kesgestce,  declarations  of  deceased  on  starting  to  place  where 
murdered.    Ibid. 

V  67 — 51 
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CRUELTY.    See  Divorce,  4. 

DAMAGES. 

1.  Municipal  council,  members  of,   not  liable  for  tearing  down 

house  regularly  declared  a  nuisance.  Pruden  et  al,,  vs.  Love, 
igo, 

2.  Trespass  shown   but  no  damages  proved,  nominal  damages. 

Pausch  vs.  Guerrard  et  al,,jig, 

3.  Dispossession  of  tenant  under  warrant  before  time  allowed  by 

law,  damages  for.     Ibid, 

4.  Grading  streets  since  constitution  of    1877,  actual  damage  re- 

covered.     Ciiy  of  Atlanta  vs.  Green,  jS6, 

5.  Lessor  not  liable  for  damage  by  lessee  unless  duty  remains  on 

lessor.     Crusselle  vs.  Pugh,  4J0. 

6.  Creditor  levying  in  violation  of  agreement  not  to  enforce  claim, 

actual  damages  recovered,  without  alleging  malice  or  want  of 
probable  cause.     Juchter  vs.  Boekm,  Bendkeim  <^  Co,,  ^4, 

7.  Malicious  abuse  of  legal  process  or  use  without  probable  cause, 

punitive  damages  given.    Ibid. 

8.  Entry  lawful,  but  power    exceeded,  damages    for    trespass. 

Ibid. 

9.  Profits  of  business  not  recovered  as  such,  but  considered  in  fix- 

ing damages.    Ibid. 

10.  Attorney's  fees  given  for  bad   faith  or  stubborn  litigioMsness. 

Ibid. 

11.  Child  suing  for  homicide  of  parent,  can  damages  be  reduced  by 

amount  child  could  earn  during  minority  ?  Atlanta  &*   IV. 
P't.  P.  R.  vs.  V enable,  next  friend.    6^7. 

12.  Probable  support,  whether  greater  or  less  with  advancing  years, 

considered.    Ibid. 

13.  Damages  begin  from  death  of  parent,  not  from  injury.  (Jackson, 

C.  J.,  dissenting.)    Ibid. 

See  Municipal  Corporations,  6-7  ;  Trover,  4  ;  Contracts, 
7  /  Streets,  i-j  ;  Landlord  and  Tenant,  g  ;  Slander,  i  ; 
Master  and  Servant,  1-5/  Sheriff,  i ;  Evidence,  4-$. 

DEBTOR  AND  CREDITOR. 

1.  Insolvent  trader,  relief  against  under  Act  of  1881.     Barnwell 

et  al.  vs.  Wofford  et  al..  ^o. 

2.  Notice  to  purchaser  of  existing  judgment,  plaintiff  estopped  from 


t    • 
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1 1.    Mistake  not  corrected  so  as  to  oust  innocent  purchaser  for  value 
and  without  notice.     Spinks,  trustee,  vs.  Glenn  et  aL,  744. 

See  Evidence,  8, 21 ;  Ejectment,  2  ;  Wills,  p. 

DISTRESS  WARRANT. 

1.  Counter-affidavit    to  warrant  for  rent  due  stating  that  sum 

claimed  was  not  due.  not  demurrable.  Anders  vs.  Blount,  41, 

2.  Rent  not  due,  ground  for  proceeding  should  appear.    Ibid. 

3.  Counter-affidavit  dismissed,   no    further    judgment  rendered. 

Ibid. 

Sec  Landlord  and  Tenant,  y. 

*     DIVIDENDS.     See  Stock  and  Stockholders,  1-5. 

DIVORCE. 

1.  Statute  of  limitations  does  not  apply  to;  lapse  of  time  may  be 

considered  by  jury.    Mosely  vs.  Mosely,  g2, 

2.  Desertion  as  ground  of  divorce,  especially  not  barred,    /bid. 

3.  Drunkenness,  as  a  ground,  must  be  habitual.    Myrick  vs.  My- 

rick,  77/. 

4.  Cruelty,  as  a  ground  of.  under  English  law  and  law  of  Georgia, 

fully  discussed.     Ibid, 

DOWER, 

1.  Election  between  dower  and  legacies,  suit  for  latter  is.     John- 

ston  etal.,  vs.  Duncan,  61. 

2.  Election  in  ignorance,  widow  not  forced  to  make  absolutely. 

Ibid. 

3.  Acceptance  of  provision  in  lieu  of,  necessary  to  defeat.    Fores- 

ter, administrator,  vs.  Watford,  ^08. 

4.  Provision  in  its  nature  appearing  to  be  in  lieu  of  dower.  Speer 

vs.  speer  et  al.,  executors,  ^48. 

EASEMENT. 

1.  Levy,  claim  and  judgment  as  to  dominant  estate  does  not  affect 

servient.    Eagle,  etc..  Manufacturing  Co.  vs.  Van  Leonard, 
trustee,  648. 

2.  Equitable  plea,  can  all  rights  be  determined  under  ?    Ibid, 
EDUCATION.    Sec  County  Matters,  q-io. 


MjraeDtin  juagment,  no 
vndor  not  boond  to  file  deed  and 

EQUITY. 

I.  Specific  performance,  requiriiiR  new  pai 

case ;  equity   proper   forum.     Mugl 

adminislralors,  ig. 
a.  Demurrer  overruled,  point  not  again 

dismissal  in  nature  of  nonsuit,      W 

tcittors.  $3. 

3.  Administrator's   accounis.  equity  has 

over.      "Johnston  el  al,.  vs.  Duncan, 

4.  Widow,  combination  by  former  exccu 

trator  of  husbtind  to  prevent  recc: 
dower  or  acquiring  information,  bill  1 

5.  Judgment  obtained  by  fraud,  set  aside. 

f  J.  Ma/lheaison  S*  BuHtr,  rj^, 
&  Various  suits  against  railway,  laid  in  st 
brought  by  people  along  Its  line,  bil 
prevent  mulllplidty  of  .suits,  main 
VI.  Stone  Mountain  Granite-  elc,  Co., 
7.  Mistake  in  voluntary  deed  not  correcti 
purchaser  for  value  and  without  notic 
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11.  Discovery  unnecessary,  prayer  for  will  not  give  equity  jurisdic- 

tion.   Ibid. 

1 2.  Service  by  leaving  process  at  abode,  though  defendant  absent 

and  without  notice,  judgment  not  set  aside  in  equity.  Lucas 
vs.  Wilson,  j^6, 

13.  Counter  fi,  fa.  against  insolvent  plaintiff  set  off  in  equity. 

Ibid. 

14.  Taking    cotton  of  estate  which  decedent  had  agreed  to  pay 

to  creditor,  no  ground  of  equity.    Paramore  vs.  Fitzgerald, 

j6o. 

15.  Brief  of  evidence  on  former  trial  admissible  to  impeach  wit- 

ness.    Cox  et  al.,  vs.  Prater,  jSS. 

16.  Dividends  on  stock  paid  by  mistake  recoverable.    5.  IV,  R.R. 

vs.  Papot  et  al.,  sunnving  partners,  d/j. 

17.  Mistake  in  deed  not  corrected  against  innocent  purchaser  for 

value  without  notice. 

See  Administrators  and  Executors,  i;  Title,  i;  Sheriff',  j-// 
Vendor  and  Purchaser,  2. 

ESTATES.     See  Trust,  i-j;  Statute  of  Limitations,  j;   Wills  ^j/ 
Stock  and  Stockholders,  1-2;  Easement,  i''2. 

STOPPEL. 

1.  Agreed  division  of  debtor's  land  among  creditors  estops  judg- 

ment creditors  from  setting  up  notice  of  judgment  to  pur- 
chaser.    Parker  vs.Beall,  jj^. 

2.  Mortgagee  and  vendee  cannot  deny  title  of  person  under  whom 

he  claims.     Campbell  vs.  Trunnell,  ^18. 
See  Husband  and  Wife,  2;  Landlord  and  Tenant,  2;  Con- 
tracts, J. 

VIDENCE. 

1.  Dead  witness,  former  testimony,  with  substantially  same  issues 

and  parties,  admissible  ;  not  with  different  parties.    Hughes 
et  al.  vs.  Clark  et  a  I.,  adm'rs,  ig. 

2.  Malicious  prosecution,  in  suit  for,  record  of  arrest,  trial  and  dis- 

charge admissible,  but  not  reasons  of  magistrate.    Anderson 
vs.  Keller,  jS. 

3.  Interrogatories  properly  rejected  in  this  case.    /bid. 

4.  Interrogatories  rejected  if  plaintiff  present  at  execution,    /bid. 
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24.  Transfer  of  mortgage  with  one  witness  not  rejected.     Gunn  vs, 

Jones,  president,  jgS. 

25.  Discrepancy  between  mortgage  and  debt  explained  by  parol. 

/did. 

26.  Parol  allowed  to  show  that  debt  of  another  for  which  note  was 

given  was  a  note  to  be  delivered,  but.  it  was  not  done.     Pow- 
ell  6^  Co,  vs.  Subers  &*  Massey,  448, 

27.  ResgestcB,  declarations  of  deceased  on  starting  to  spot  where 

murdered.     Thomas  vs.  State,  460. 

28.  Blood,  that  stains  looked  like,  admissible.     Ibid. 

29.  Stick  of  prisoner,  with  stains  like  blood,  admissible.    Ibid. 

30.  Administrator's  original  returns  not  evidence  for  him  ;  a  judg- 

ment of  record  makes  returns  admissible.    Byne,  guard'n, 
et  al.,  vs.  Anderson,  466. 

31.  Preponderance  only  necessary  under  plea  that  guano  had  not 

been  inspected.    Reeves  vs.  Graffling,  treas'r,  ^12. 

32.  Value  of  land  for  rent  proved  by  opinion  of  witnesses.    Hunt 

et  al.,  vs.  Pond,  adnCr,  ^j8. 

33.  Loss  of  rent  by  cutting  off  strip  admissible  to  show  rental  value 

of  slip.    Ibid. 

34.  Intrinsic  value  of  small  strip  only  valuable  for  store  lot,  imma- 

terial.   Ibid. 

3$.  Fences  erected  by  trespasser  as  obstruction,  value  of  not  prov- 
able on  ejectment.    Ibid. 

36.  Parol  inadmissible  to  modify  or  explain  unambiguous  and  clear 

contract  in  writing.    Holman  6^   Woods  vs.  Ga.  R.  R.,  jpj. 

37.  Bond  to  Hull  &  Long  shown  by  parol  to  mean  Hall  &  Long. 

Thompson  vs.  Hall  &*  Long,  627. 

38.  Equitable  pleadings  necessary  ?    Ibid. 

39.  Positive  and  negative,  distinction  between.  McConnellvs.  State* 

633- 

40.  Resgestce,  what  constitutes.    Brady  vs.  Parker,  636. 

41.  Declarations    on  leaving    admissible  on  issue   of  absconding. 

Ibid. 

42.  Legal  advertisement,  newspaper  is  best  evidence.     S.  W.  R.  R., 

vs.  Papot,  et  al.,  svng  p'frs,  673. 

43.  Records  are  best  evidence  of  levy  and  sale  and  cause  of  action; 

parol  inadmissible,  though  sale  in  foreign  state.    Ibid. 

44.  Weight  of  evidence,  jury  judge  of.   Jbid. 

45.  Parent  suing  for  injury  dies,  and  child  sues  for  homicide,  inter- 
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exception  to  general  law.    Pioneer  Co-operative  Co,,  vs,  Ea^ 
gle  &*  Phcenix  Mfg,  Co,,  jg, 

2.  Act  of  1880  affected  time  covered  by  summons,  not  subject  mat- 

ter.   /^/V/. 

3.  Insurance  company  refusing    to    pay  pending   garnishment, 

waives  proof  of  loss  for  that  time.    Merchants',  etc.  Ins,  Co, 
vs,  Vining  &*  Bro.,for  use,  661, 

4.  Usee  claiming  amount  stopped  by  garnishment  against  debtor, 

on  proper  answer  rights  adjudicated.    Ibid, 

5.  Wages,  pendency  of  general  garnishment  no  bar  to  proceeding 

to  subject.    Dunlap  vs.  Hooper,  721, 

6.  Attachment  levied  by  serving  garnishment,  strictness  required. 

Ibid. 

7.  Auxiliary,  garnishment  being  to  main  suit,  affidavit  to  best  of 

attorney's  knowledge  and  belief,  as  to  debt,  sufficient.    Ibid. 

8.  Affidavit,  what  sufficiently  certain  as  to  amount  due.    Ibid. 

Sec  Certiorari  i ;  Possessory  Warrant,  j. 

GOOD  FAITH.    See  Vendor  and  Purchaser,  1-2, 

GUANO.    See  Contracts,  j ;  Evidence,  ji;  Promissory  Notes,  i. 

GUARDIAN  AND  WARD. 

1.  Minor  defendant  in  equity  served,  guardian  ad  litem  appointed. 

Kilpatrick  et  al,,  vs,  Sirozier  et  aL,  24^, 

2,  Desvastavit  of  former  guardian  prior  to  June  i,  1865,  rule  by 

new  guardian  appointed  in  1869,  barred  after  nine  months  and 
fifteen  days.     Byne, guardian,  et  al„  vs,  Anderson,  466, 

'     3.  Confederate  money  received  for  assets,  onus  on  guardian  to 
show  prudence.    Ibid.  v 

4.  Confederate  money  of  ward  not  kept  separate,  guardian  liable 

for  value.    Ibid. 

5.  Guardian  ad  litem,  power  to  appoint  incident  to  courts ;  accept- 

ance and  proper  dbcretion  presumed.   White  et  al.,  vs.  Row- 
land, ^46. 

6.  Void  appointment,  suit  not  void.    Want  of  guardian  curablct 

and  cured  by  verdict.    Ibid. 
Sec  Evidence,  2j. 

HEIRS.    See  Ejectment ;  Administrators  and  Executors,  24f:-2^. 
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3.  Residuary  legacy  undetermined  until  1867,  did  marital  right  at- 

tach? Ibid, 

4.  Homestead,  waiver  of  by  husband,  binds  family,  though  applica- 

tion pending  at  time.  Jackson  vs,  Parrott,  210, 

5.  Wife  joining  in  waiver  and  party  to  foreclosure  of  mortgage. 

does  it  not  bind  her  separately  ?  Idtd, 

6.  Witness,  before  rejected  in  bigamy  case  as  being  wife,  fact 

must  appear.    IVillzams  vs.  State,  260. 

7.  Colored  persons  living  together  on  March  9,  1866,  as  man  and 

wife,  became  so  without  ceremony.  Ibid, 

8.  Property  passing  to  wife  under  will  and  codicil  prior  to  married 

woman's  act,  vested  in  husband.    Jones  et  al,,  vs.  Johnson, 
269. 

9.  Homestead  levied  on,  wife  may  claim.    Brady,  trustee,  vs, 

Brady,  g*d'n,  et  al.,  368. 

10.  Non-resident  husband  deserting  wife,  found  and  served  in  Chat- 

ham county,  chancellor  has  jurisdiction  as  to  alimony.  CamP' 
bell  vs,  Campbell,  423. 

11.  Debt    of  husband,  sale  of  wife's  goods  to  pay,  void.    Ibid, 

Campbell  vs,  Trunnell,  518. 

12.  Wife's  debt  and  husband's  debt,  sale  partly  to  pay  each  but  not 

severable,  void.  Ibid, 

See  Homestead,  13 ;  Master  and  Servant,  3. 

INDORSEMENT. 

I.  Notice  to  indorser  must  show  demand,  refusal  and  protest.  Con^ 
tinental,  etc..  Bank  vs,  Folsom,  624. 

INFANT.    See  Guardian  and  Ward, 

INFERIOR  COURT.    See  Practice  in  Superior  Court,  14. 

INJUNCTION. 

1.  Discretion  as  to  facts  not  controlled,  unless  abused ;  aliter  as 

to  errors  of  law,    Poole  et  at.,  vs,  Sims,  j6, 

2.  Discretion  not  abused  in  this  case.    Ibid;  Guess  et  al„  vs. 

Stone  Mountain  Granite,  etc.  Company, 21^;  Perry  vs,  May^ 
or,  etc,  of  Cochran,  yyo, 

3.  Insolvent  traders,  proceeding  against  under  act  of  188 1,  not  in- 

tended to  interfere  with  liens  or  delay  rights.    Barnwell  et 
al,,  vs,  Wofford  ct  al.,  jo. 
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ring  pendency.    Merchants,  etc.  Insurance  Co,,  vs.   Vining 
&*  Bro.,  661. 

6.  Proof  of  loss  to  general  adjuster  of  foreign  company  who  is  en- 
gaged in  adjusting  this  loss,  sufficient,    fdtd, 

INTEREST  AND  USURY. 

1.  Rate  of  is  question  of  law,  and  for  court  on  exception  to  audit- 

or's report.  Arthur  vs,  Commr*s,  of  Gordon  County,  220, 

2.  Verdict  in  trover  not  specifying  when  interest  to  begin,  allowed 

from  filing  writ.    Macon  &    Western  R,  R,,  vs,  Meador  & 
Bros,  672. 

3.  Usurious  debt  paid  by  conveying  land,  title  not  void  ;    aliter 

of  conveyance  to  secure  debt.    Hicks  vs,  Marshall,  yij. 

See  New  Trial,  14. 

INTERROGATORIES. 

I.  Must  indicate  nature  of  testimony,  but  not  its  use.    Head  vs. 
Bridges  et  al,,  22y, 

See  Evidence,  j,  4,  4^. 

JUDGE. 

I  Pro  hac  vice,  need  not  be  sworn.  Reeves  vs.  Graffling,  treas'r.^ 

JUDGMENT. 

1.  Entry  of  on  open  account  prior  to  constitution  of  1877,  what 

sufficient.     Torrent  vs.  Suiter,  J2, 

2.  By  court,  only  on  unconditional  contract  in  writing.    Anders 

vs,  Blount,  41, 

3.  Not  collaterally  attacked.    Archer,  adnCr,  et  al„  vs,  Guill,  /pj. 

4.  Discharge  of  executor  appearing  on  record  to  be  nullity,  not 

admissible  in  evidence.    (Speer,  J.,  dissenting.)    Head  vs. 
Bridges  et  al„  228, 

5.  Demurrer  for  want  of  equity  overruled  is  res  adjudicata.  Kirk- 

Patrick  et  al,,  vs,  Strozier,  24^, 

6.  Notice  to  purchaser  of  debtor's  land  under  agreed  division  by 

creditors,    plaintiff  estopped    from   asserting.    Parker  vs. 
Beall,  SS4' 

7.  Service  by  leaving  process  at  place  of  abode,  judgment  not  set 

aside,  though  defendant  absent  and  without  actual  notice. 
Lucas  vs.  Wilson^  js6. 
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and  served  there,  court  has  jurisdiction.   Campbell  vs.  Camp* 
bell,  423. 

5.  Appearance  of  council  for  purpose  of  pleading  to  jurisdiction 

and  entry  of  names  and  "answer"  on  docket,  is  not  pleading 
to  merits  so  as  to  waive  jurisdiction.    Cox  vs.  Potts  5^/. 

6.  Pleading  to  merits  with  concurrent  exception  to  jurisdiction, 

does  not  admit  same.    Ibid, 

7.  Substantial  exception  in  this  case.    Ibtd. 

8.  Right  to  except  after  judgment  not  lost  under  facts  of  case. 

Ibid. 

9.  Convicts,  testing  delivery  of  to  Marietta  &  N.  Ga.  R.  R.,  Fulton 

Superior  Court  has  jurisdiction.    Penitentiary  Co,  No.  2  et. 
al.  vs.  Nelms  et  al.,  565. 

10.  Possessory  warrant  in  any  county  where  property  found.     Jor- 
dan vs.  Chpens,  616. 

See   Venue;  Ordinary,  /,  3/  Equity  3.     Homestead,  7/ 
Justice  of  the  Peace,  2,  3. 

JURY  AND  JURORS. 

1.  Credibility  of  witness,  in  deciding  on,  jury  may  consider  what. 

Head  vs.  Bridges  et  al.,  227. 

2.  Commissioners  are  judges  of  qualifications ;  no  challenge  to  ar- 

ray because  witnesses  think  others  qualified.     Thomas  vs, 
State,  460. 

3.  Judges  of  law  and  facts  in  civil  case,  jury  are  not.     Vigal,  ex'x, 

et  al.,  vs.  Castleberry,  Ord'y,  600. 

4.  Weight  of  evidence  is  for  jury.  S.   IV.  R.  R.  vs.  Papot  et  al., 

sWng,ft'rs,  675. 

5.  Blackboard  figured  on  by  counsel  accidentally  carried  in  jury 

room,  but  not  looked  at,  not  require  new  trial.     Wilkins  vs. 
Maddrey,  766. 

JUSTICE  OF  THE  PEACE. 

1.  Notice  of  establishing  new  district,  not  necessary  to  justice  of 

old  district.    Poole  vs.  Sims,  36. 

2.  Judgment  not  at  court-ground  void.     Johnson   vs.  Heitman, 

4S2. 

3.  Uniformity  required  by  constitution  of   1877  and  act  of  1879, 

modifies  local  law.    Ibid. 

4.  Regular  terms  since  constitution  of  1877 :    appearance   and 

pleading  waive  irregularities,  including  date  of  summons. 
Stansell  &*  Wofford,  vs.  Hayes  &*  Co.,  487. 
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2.  24  Geo.,  2,  c.  44,  sec.  i,  requiring  month's  written  notice  to  jus- 
tice before  suit,  in  force.     Collins  vs.  Granniss  et  aL,  7/6. 

See  Husband  and  IVi/e,  7. 

LEGACIES. 

1.  Negroes  devised  to  be  delivered  at  future  time  ;  or  dying,  legacy 

to  be  paid  from  other  estate,  loss  by  emancipation  falls  on 
legatee.    Hall  vs.  David,  ex*r,  y2. 

2.  Slave,  bequest  to,  void.     Hargraves  vs.  Lott  et  al,  jjj. 

See  WilU,  7. 

LESSOR  AND  LESSEE.    See  Landlord  and  Tenant;  Damages^  j. 

LEVY  AND  SALE. 

1.  De facto  constable,  levy  by,  not  void.     Gunn  vs,  Tackett,  72^. 

2.  Removal  of  appointing  justice  before  levy  makes  no  difference. 

Ibid, 

See  Sheriff',  j,  ^-7/  Damages,  6;  Evidence,  42-43, 

LICENSE. 

I.  Ordinary  has  discretion  as  to  retail  license.     Wiggins  vs,  Var» 
ner,  j«?j. 

LIENS.    See  Debtor  and  Creditor,  4;  Judgment,  8, 10-14, 
LIS  PENDENS.    See  Garnishment,  j. 
LOTTERY.    Sec  Criminal  Law,  24. 

MALICIOUS  PROSECUTION. 

1.  Record  of  arrest,  trial  and  discharge  admissible;  not  reasons 

of  magistrate.    Anderson  vs.  Keller,  jS. 

2.  Probable  cause,  absence  of,  and  malice  are  for  jury  ;  not  deci- 

ded by  non-suit.    Ibid. 
Compare  Damages,  6. 

MANDAMUS.    See  Tax,  2. 

MARIETTA  &  NORTH  GA.  R.  R.    See  Convicts,  i-j. 

MARSHAL.    See  Tax,  2. 
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3.  Description  of  land,  what  insufficient.    Ibid, 

4.  Transfer  attested  by  only  one  witness,  not  rejected.    Ibid, 

5.  Discrepancy  in  amount  of  debt  and  of  mortgage  explained  by 

parol.    Ibid. 

6.  Claim  interposed  to  mortgage  fi,  fa,,  plaintiff  must  show  title 

or  possession  in  defendant  to  mskt  prima  facie  case.    Ibid, 

7.  Estopped  mortgagee  and   vendee  is,  from  denying  title  under 

which  he  claims.     Campbell  vs,  Trunnell,  518, 

8.  Foreclosure  conclusive  between  parties  and  privies.     Spinks, 
trustee,  vs,  Glenn  et  al.,  J44, 

9.  Attested  by  one  witness,  not  void.    Ibid, 

10.  Partner  retiring  takes  mortgage  to  secure  payment  by  other  part- 
ner of  firm  debts,  what  allegations  necessary  to  foreclose. 
Clayton  vs,  May^  j6g. 

See  Damages,  6, 

MUNICIPAL  CORPORATIONS. 

1.  Necessary  expenses,  what  are.    Mayor,  etc,  of  Rome  vs,  Mc- 

Williams  et  al„  106, 

2.  Ordinary  and  extraordinary  expense,  what  are.    Ibid, 

3.  Tax  for  ordinary  expenses  limited  to  one-half  of  one  per  cent. 

except  by  two-thirds  vote.    Ibid, 

4.  Offices  fitted  up  under  ordinary  expenses.     Wd,    (Crawford, 

J.,  dissenting.) 

5.  Debt,  what  is  incurring  within  meanmg  of  constitution.    Ibid, 

6.  Drainage  and  sewerage  of  Savannah.    Mayor,  etc,  of  Savan- 

nah, vs,  Cleary,  1^4, 

7.  Rain-fall,  extraordinary,  how  far  relieves  from  damage.    Ibid, 

8.  Council,  members  of,  not  individually  liable  for  legally  demol- 

ishing nuisance.     Pruden  et  al„  vs.  Love,  igo, 

9.  Notice  and  hearing  before  demolishing,  necessary.    Ibid. 

10.  Bona  fides,  is  it  illustrated  by  what  marshal  said  to  council  ? 

Ibid, 

11.  Debts  of  municipal  corporations,  constitutional  limit  on,  and 

method  of  increasing.     Walsh  vs.  City  Council  of  Augusta, 

12.  Grading  streets,  not  liable  for  resulting  damages  prior  to  con- 

stitution of  1877  ;  aliter  since.     City  of  Atlanta  vs.  Green, 
386. 
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5.  Error  in  one's  favor  not  ground  for  reversal.    Atkins  et  al„  vs. 

Paul  et  tf /.,  p/. 

6.  Master's  report,  exceptions  of  law  to,  ruling  on  not  ground  for 

new  trial.     Taylor  et  al.  vs.  Central  Railroad,  122. 

7.  Newly    discovered  evidence,    diligence    not   shown.     Turner 

adm*r,  et  al,  vs,  Tubering,  161 ;  Pruden  et  al,  vs.  Love,  igo, 

8.  Irregularity  in  granting  first  new  trial  in  criminal  case  no  ground 

for  granting  another  after  second  verdict      Jones  vs,  State, 
240, 

9.  Newly  discovered  evidence  of  an  incompetent  witness  no  ground 

for  new  trial.     Williams  vs.  State,  260. 

10.  Newly  discovered  evidence  as  ground  for  new  trial,  movant 

must  not  know  of  it,  and  be  without  negligence.   Ibid, 

11.  Verdict  not  passing  on  necessary  issue,  new  trial  granted.  Kelly 

vs,  McGehee,  adm*x,  et  al„  J64. 

12.  Verdict  contrary  to  evidence.    Hamilton  vs.    Wilson  &^  Co,, 

494- 

13.  Newly  discovered  evidence  to  impeach,  not  cause  new  trial. 

Partee  vs.  State,  ^jo, 

14.  Charge  allowing  improper  interest,  corrected  by  writing  off  ex- 

cess, not  require  new  trial.     Vigal,  ex*x,  et  al,  vs,  Castleber^ 
ry,  ord'y,  600. 

15.  Amendment  refused,  to  be  ground  for  new  trial,  must  be  prop- 

erly c  ffered  and  rejected.    Perry  vs.  Watts,  602. 

16.  Renunciation  to  prevent  new  trial,  if  not  good   by  attorney, 

time  allowed  to  perfect.    Hill  vs.  Printup,  yji. 

17.  Attorney's  renunciation,  is  it  not  good?    Ibid. 

18.  "Until  the  next  term,"  in  order  allowing  time  to  file  brief,  in- 

cludes next  term.    Board  Comm'rs.,  etc.,  vs.  Dart,  765'. 

19.  Especially  under  facts  of  this  case.    Ibid, 

20.  First  grant  not  scrutinized.     Steele  et  al,  vs.  Payne,  y66. 

21.  Charge  obscure  and  confused,  new  trial  granted.     Thomas  vs. 

State,  ydj. 

22.  Discretion  not  abused  in  granting.    Kidd  vs.  Morton,  trustee, 

et  al.;  Strange,  adm'r.  vs.  Smith,  7J0, 

See  Practice  in  Supreme  Court,  75, 18,  ig.  Jury  and  Ju^ 
rors,  J, 

NON-SUIT. 

I.  Foreign  administrator,  failure  to  file  letters  works  non-suit. 
BacJk,  adm'r,  vs.  Johnson,' adm'r,  82. 
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PARTIES. 

1 .  Administrator  necessary  to  proceeding  to  set  aside  deeds  and  his 

letters.    Mc Arthur  &*  Griffin  vs.  Matthewson  &*  Butler, 

134- 

2.  Complainant  dying  and  no  parties  made  for  several  years,  case 

put  on  terms.     Wilcher  vs.  Outs  ei  at,,  401. 

3.  Administrator  who  is  complainant  dies,  and  case  rests  for  ten 

years,  put  on  terms  and  nothing  done,  too  late  for  new  party 
to  conrie  in.    Ibid. 

Scs  Practice  in  Supreme  Court,  11. 

PARTNERSHIP. 

1.  Money  furnished  to  conduct  business  and  party  furnishing  to 

have  goods  at  cost,  is  loan,  not  partnership.  Slade  &*  Eth- 
eridge  vs.  Paschal  et  aL,  341. 

2.  Representation  as  to  partnership  made  by  one  and  acquiesced 

in  by  another,  binds  as  to  creditors  on  faith  thereof,  /did. 

3.  Liability  of  acquiescing  partner  dates  from  original  representa- 

tions or  credit  given  thereunder,    /did. 

Sec  Mortgage,  10. 
PENITENTIARY.    Sec  Convicts. 

PLEADING. 

1.  Insurance  policy,  declaration  on  in  short  form,  better  to  allege 

loss  and  compliance  with  conditions  precedent.  German- 
American  /ns.  Co.  vs.  Davidson  11. 

2.  Amendment  may  cure  failure  to  do  so.    /bid. 

3.  "For  use,"  that  case   is  so  brought  matters  not  to  defen- 

dant, unless  there  is  special  defence  against  usee  or  rights  are 
affected  by  transfer.  Merchants',  etc.,  /ns.  Co.  vs.  Vining  &* 
Br 0.  for  use,  661, 

4.  Homestead,  to  subject,  pleading^  must  show  ground.     IVil- 

der  &*  Son  vs.  Frederick,  66g. 

5.  Trover,  declaration  in,  alleging  refusal  to  pay  profits,  sufficient 

without  stating  amount.  Macon  &*  Western  R.  R,  vs. 
Meador  Bros,,  672, 

6.  Dispensed  with,  cannot  be  by  agreement,    //icks  vs.  M^f 

shall,  713. 

Sec  Judgment, ig;  Claim  2 ;  Trover,^;  Jurisdiction ^S' 
6  ;  Evidence  jS, 
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14.  Minutes  of  inferior  court  not  amended  in  superior  court.    Mc. 

Bride  vs,  Bryan  et  al,  ^84, 
1 5.. Verdict  should   show  on   what   plea  rendered;  objection  not 

made,  no  new  trial.     Continental,  etc.  Bank  vs.  Foisom,  624, 

16.  Consolidated,  appeals  will  be,  where  similar.    Bentley  vs.  Gay, 

667. 
i7.  Pleadings  cannot  be  waived.    Hicks  vs,  Marshall,  yij. 

18.  Renunciation  to  prevent  new  trial,  time  allowed  to  perfect.    Hill 

vs,  Printup,  731, 

19.  Attorney's  renunciation,  is  it  not  good  ?    Ibid, 

20.  Attorney  voluntarily  absent,  returning  during  reception  of  ver- 

dict, latter  good.    Lassiter  vs.  State,  yjg, 

21.  Remarks  in  discharging  one  jury  prejudicial  to  next  case,  point 

should  be  made.    Ibid, 

22.  Injury,  none  appears  in  this  case.    Ibid. 

23.  "Until"  includes  time  mentioned.    Board  Commissioners ,  etc, 

vs.  Dart,  j6j, 

24.  Especially  under  facts  of  this  case.    Ibid, 

See  Criminal  Law  11,  16,  22-2J  ;  Process  i ;  Jurisdiction 
7/  Practice  in  Supreme  Court  14-15;  Parties  j;  Equity  2; 
Auditor  1-4;  Injunction  8, 

PRACTICE  IN  SUPREME  COURT. 

1.  Abandoned  here,  ground  not  considered.       German- American 

Ins,  Co.,  vs.  Davidson,  11, 

2.  Decree  wrong,  not  require  new  trial  by  jury.      Decree  directly 

corrected.  Greer,  adm*r,  et  al„  vs.  Willis  et  al.,  4J  ;  Taylor 
et  al„  vs.  Central  R,  R.,  122. 

3.  Error  favorable  to  party,  no  ground  for  granting  him  new  trial. 

Atkins  et  al.,  vs.  Paulet  al.,  gj. 

4.  Master's  report,  exceptions  of  law  to,  ruling  excepted  to  directly, 

or  pendente  lite,     Taylor  et  al.,  vs  Central  R.  R,,  122, 

5.  Motion    for    new    trial    including  such  exceptions  and  other 

grounds,  former  exclu  Jed,  but  case  not  dismissed.    Ibid. 

6.  Immaterial    errors,  not  causing  injury,  not    require  reversal 

Hamilton  et  al.,  vs.  Granger's,  etc.,  Ins.  Co.,  145 

7.  Entire  charge,  exception  to,  too  general.      Mayor,  etc.,  of  Sa- 

vannah vs.   Cleary,  15J  ;  O^Neal  et  al.,  ex*rs,  vs.  Brown  et 
al„  joy  ;  Smith  vs.  State,  jdg, 

8.  Paragraph  of  charge  containing  distinct  points,  error  must  be 

specified.     Zachry  vs,  Stewart  et  al,,  218, 
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26.  Reference  not  supplied  by  amendment  before  Act  of   1881 ;  can 

it  be  done  since  ?    Ibid, 

27.  General  exception  that  witness  not  allowed  to  testify  to  sayings. 

too  vague.     Abercrombie,  admr,  vs.  Salisbury,  ex\x,  yj4, 

28.  Charge  set  out  as  a  whole,  divided  into  sections  and  on  margin 

opposite  each  written  that  it  is  excepted  to,  bad  practice. 
Spinks,  trustee,  vs.  Glenn  et  aL,  744, 

29.  Record  not  transmitted  in  ten  days,  prior  to  act  of  1877,  case 

dismiss3d;  still  so  if  counsel  for  plaintiff  in  error  caused  de- 
lay.    Jackson  vs.  Chastain,  y§6, 

30.  "Fast"  writ  of  error  from  attachment  for  violating  injunction. 

Hay  den  vs,  Phinisy,  7^8, 

31.  Untrue,  certificate  shows  recitals  in  bill  of  exception  to  be,  case 

dismissed.    McBride  vs,  Beckwith,  trustee,  764. 

yi.  Record  must  be  sent  up ;  not  sufficient  to  certify  that  bill  of  ex- 
ceptions contains.  Barnes  et  al.,  vs.  Colquitt,  Governor, 
766. 

33.  Grounds  of  motion  not  approved,  not  considered.    Smith  vs. 

State,  y66. 

34.  Grounds  with  qualifications  so  confused  as  not  to  be  under- 

stood what  is  approved,  not  considered.    Ibid. 

See  Practice  in  Superior  Court,  7  ;  Certiorari,  g, 

PRESCRIPTION. 

1.  Judgment  against  vendor  defeated  by.     Johnston,  trustee,  vs. 

Neal,  ^2S, 

2.  Limitation  laws   as  to  realty,  prescription  substituted  for  by 

Code.     Ibid. 

3.  Ft,  fa,  idle  when  sale  made,  prescription  begun  in  favor  of  bona 

fide  purchase  not  stopped  by  levy  till  notice  to  him.    Ibid. 

4.  Color  of  title,  paper  to  be,  must  purport  to  convey  to  claimant. 

White  et  al.,  vs.  Rowland,  ^46, 

5  Prior  deed  of  same  vendor,  though  recorded,  not  defeat  pre- 
scription of  subsequent  grantee.  Hunt  et  al.,  vs.  Pond, 
adm*r,  ^78, 

6.  Bond  for  titles,  holder  under  sells  absolutely,   re-buys  and  re- 

sells, adverse  possession  broken.    Hines  vs.  Rutherford,  ex'r 
606, 

7.  Possession,  first  vendee  remaining  in,   not  good ;  his  holding 

being  that  of  holder  of  bond  after  reconveyance.    Ibid, 


iLfa 
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PRINCIPAL  AND  SURETY. 

1.  Bond  for  $150,000  00  intended,  word  "thousand  "  omitted  and 

added  by  payee,  not  invalidate ;  relievable  in  law  or  equity. 
Jackson  et  al„  vs.  Johnson  et  al„  i6y. 

2.  Acquiescence  by  sureties  after  knowledge.    Ibid, 

3.  Appeal,  security  on  bond  becoming  insolvent,  time  allowed  to 

strengthen.    Booten  vs.  Bank,  etc.,  jj«P. 

4.  Injunction,  bond  to  dissolve  such  as  chancellor  could  not  re- 

quire, still  good  as  voluntary  bond.     Thompson  vs.  Hall  6^ 
Long,  627, 

See  Trusts,  7. 

PROCESS. 

I.  Want  of,  not  cured  by  amendment  at  subsequent  term.  Scar 
borough  vs.  Hall,  j/d. 

PROMISSORY  NOTE. 

I.  Erasure  of  waiver  of  plea  of  wortblessness  of  guano,  but  part 
erased  perfectly  legible,  a  circumstance  to  show  notice  to  pur- 
chaser of  note.    Hamilton  vs,  Wilson  &*  Co,,  4^4, 

See  Contract,  4. 

RAILROADS. 

1.  Defendant's  road  being  in  fact  (though  not  appearing  to  be) 

leased  by  another,  not  matter  for  demurrer.    5.  W,  R,  R. 
vs,  Bryant  &*  Lockett,  212, 

2.  Presumption  against  railroads.    5.  IV,  R,  R,  vs.  Singleton,  306. 

3.  Moving  train,  reasonable  opportunity  for  leaving  must  be  al- 

lowed.   Ibid, 

4.  Stopping  train,  necessity  for,  is  question  for  jury.    Ibid, 

5.  Conductor  ordering  person  to  leave  moving  train,  latter  obey- 

ing, makes  contributory  negligence.    Ibid, 

6.  Command  of  conductor  obeyed  under  fear,  same  effect  as  if 

force  used.    Ibid, 

7.  Contributory  negligence  in  such  case,  what  constitutes.    Ibid, 

8.  Homicide  of  parent,  suit  by  child  for,  interrogatories  of  parent 

on  suit  for  same  injury  admissible.    Atlanta  6^   W,  P,  R, 
R,  vs,  Venable,  next  friend,  6gy, 

9.  Probable  support,  greater  or  less  with  age  of  child,  considered. 

Ibid, 


RECOUPMENTS.    See  Trover,  s- 
RES  ADJUDICATA.    Set  Equity,  3, 
RES  GESTvE.    See  Evidence,  rj.  40. 
ROADS  AND   BRIDGES.    See  Strt 

SALES. 

I.  Warehouse  receipt  fo;  cotton  ■ 
for  collection  of  agreeJ  price, 
complete,  and  loss  by  lire  fa! 
PaU&*  Bro.,3S3. 

Sec  Ltmdlard  aiul  Tenant,  t 

SAVANNAH. 

1.  Sewerage  and  dralna^;?  sj-stem,  d 
0/  Savannah  vs.  CL-aiy,  iSJ- 

2.  Liability  for  overflow.     Ibid. 

3.  Extraordinary  rainfall,  unmixed  ' 
aliler  if  n^ligeni.     Ibid. 

4.  Owncrililp  of  part  of  bank  not  cc 
vanl.    Ibid. 

5.  Constable  of  couniy  in  city  is  con 
Guerrard  tt  al.,  311J. 
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3.  Leaving  process  at  place  of  abode  good,  though  defendant  ab- 

sent and  without  actual  notice  till  after  judgment.    Lucas  vs, 
Wilson,  j^6,    ' 

4.  Personal  service  fourteen  days  before  term,  judgment  by  de- 

fault not  a  nullity  ;  is  matter  for  plea.     (Crawford,  J.)     So/o- 
mon  vs,  Newell,  ^72. 

See  Attorney  and  Client  4, 6,     justice  of  the  Peace,  4, 
5ET-Or  F.    See  Corporation,  i. 
SEWERS  AND  DRAINS.    See  Municipal  Corporations,  6,  7. 

SHERIFF. 

1 .  Duty  violated  ;  sheriff  cannot  recover  against  person  inducing 

his    wrong    and  consequent  punishment.    McClendon   vs, 
Harrell,  440. 

2.  Execution  against,  how  directed.     Gillisvs,  Smith,  ex* r,  446, 

3.  Substantial  compliance  sufficient ;  levy  not  dismissed  for  imma- 

terial error.    Ibid. 

4.  Property  turned  over  to  defendant  to  keep,  is  at  peril  of  sheriff. 

Cape  Fear  Steamboat  Co,  vs.  Botholomess,  sh'ff.,  et  al.,  4^2. 

5.  Fees  for  watching  property,  in  such  case  not  allowed.    Ibid. 

6.  Actual  expenses  of  defendant  allowed  in  equity.    Ibid. 

7.  Fees,  if  allowed,  credited  on  claim.    Ibid. 

;lander. 

I.  Charging  minister  with  collecting  funds  for  particular  purpose 
and  embezzling  for  own  use,  and  being  unfit  to  be  a  minister, 
actionable  without  alleging  damages.  Franklin  vs.  Browne, 
272. 

•OLICITOR  GENERAL.    See  Criminal  Law,  11. 

;PECIFIC  PERFORMANCE.     Stt  Equity,  i,S. 

;TATUTE  of  LIMITATIONS. 

1.  Barred,  action  appearing  on  face  of  record,  exception  must  be 

shown  to  save.     White  vs.  Moss,  8g. 

2.  Fraud  disconnected  from  defendant,  will  not  prevent  bar.     Ibid. 

3.  Divorce,  action  for,  not  subject  to  bar.    Moseley  vs.  Moseley, 

92. 
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STREETS. 

1.  Obstruction  a  nuisance ;  if  unreasonable,  city  liable  for  damage. 

Simon  vs.  City  of  Atlanta,  618, 

2.  Obstruction  temporary  and  reasonable  and   for  public  safety 

or  convenience,  no  action.    Ibid, 

3.  Fire  parade,  obstruction  for,  is  reasonable.    Ibid, 

See  Equity,  6;  Municipal  Corporation,  22- 2j, 

TAX. 

1.  Ordinary  expenses  of  municipal  corporation,  tax  for,  constitu- 

tional limit.    Mayor,  etc,  of  Rome  vs,  Mc  Williams  et  al„ 
107, 

2.  Fi,fa,  of  city  once  transferred,  marshal  not  required  to  trans- 

fer again.    Freeman,  trustee,  vs.  Holcombe,  marshal,  jjy. 

3.  Municipal  power  to  tax  "all  property,  real  and  personal,"  not 

construed  to  include  bonds  of  city.    Mayor,  etc.,  of  Macon 
vs.  Jones,  4SQ, 

4.  Express  authority,  would  it  be  valid  ?    Ibid. 

See  Constitutional  Law,  j-d. 

TITLE. 

I.  Prima  facie  title  supports  equitable  relief  against  trespasser. 
Mc  Arthur  &*  Griffin  vs.  Matthewson  &*  Butler,  IJ4. 

'  2.  Warehouse  receipt  for  cotton  endorsed  by  vendee's  agent,  to  be 
presented  to  vendee  for  agreed  price,  but  not  presented,  sale 
not  complete.    Sparrow  vs.  Pate  &*  Bro.,  j^j. 

3.  Color  of,  paper  to  be,  must  purp  ort  to  convey  to  claimant. 

White  et  al.  vs.  Rowland,  ^46.    (See   Wills,  8.) 

4.  Usurious  debt  paid  by  conveying  land,  title  not  void  /  aliter  of 

deed  to  secure  usurious  debt.    Hicks  vs.  Marshall,  yij. 

See  Trusts,  ^-j  /  Ejectment,  7-2  /  Columbus  1-2  ;  Pre- 
script  ion,  5  /  Deeds  2;  Wills  4-3  :  Husband  and  Wife 
I  j:  Estoppel,  1-2. 

TORTS. 

1.  Contract  may  be  waived,  and  suit  brought  for  tort.   McDonald 

vs.  Eagle,  etc..  Manufacturing  Co.,  y6i. 

2.  Contract  invoked  to  raise  duty,  though  suit  for  tort.    Ibid. 
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3.  Attempt  by  grantor,  wife  and  trustee  to  divide  property  and 

give   him  title  to   part,   not  good  against  remaindermen. 
Ibid, 

4.  Power  of  sale  and  reinvestment  in  trust  deed,  purchaser  not 

bound  to  see  to   application  of  proceeds.    Guill  et  al.,  vs. 
Northern  etal.,j4^. 

5.  Deed  from  trustee  with  assent  of  sole  beneficiary,  sui  juris, 

passes  title.    Dykes,  trustee,  vs,  Mc  Vay,  admx,  ^02, 

6.  Assent  in  writing  on  deed,  recorded  with  it  is,  sufficient  evi- 

dence of  consent  (though  with  one  witness).    Ibid, 

7.  Trustee  receiving  property  of  estate  and  charging  himself  with 

amount,  but  not  accounting,  bond  liable.     Vigal,  ex'x,  et  al, 
vs.  Castleberry,  ord'y,  600, 

8.  Homestead   in  nature  of   trust  estate.     Wilder  6^   Son  vs, 

Frederick,  66g, 

Sec  Statute  of  Limitations,  j  /  Pleading,  j. 

UNITED  STATES  COURTS. 

I.  Judgment  allowing  appeal  on  terms,  no  appeal  shown,  state 
court  not  await  further  possible  litigation.     Jones,  ex*r,  vs, 
Warnock,  484, 

USURY.    See  Interest  and  Usury, 

VENDOR  AND  PURCHASER. 

1.  Purchase  from  defendant  mfi,  fa,  for  value  raises  presumption 

of  good  faith ;  onus  of  rebutting  by  showing  notice  is  on 
party  setting  up.  Johnston,  trustee,  vs,  Neal,  ^28, 

2.  Bond  for  title,  purchase  from  holder  without  inquiry,  is  pur- 

chaser to  be  protected  ?    Nines  vs,  Rutherford,  ex*r,  606. 

3.  Ejectment,  right  to,  though  purchase  money  notes  in  judgment. 

Ibid.    (Compare  Dykes,  trustee,  vs,  Mc  Vay,  adm'x,  502.) 

See  Trusts,  4;  Sales,  1 ;  Administrators  and  Executors, 
21, 22  ;  Husband  and  Wife,  11, 12  ;  Deed,  11, 

VENUE. 

1.  Bastardy,  venue  is  county  where  likely  to  become  chargeable. 

Williams  vs.  State,  187, 

2.  Judicial  cognizance  that  Columbus,  Ga..  is  in  Muscogee  county. 

Clayton  vs.  May,  76g, 
See  Charge  of  Court,  2j, 
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2.  Negroes  devised,  loss  by  emancipation  falls  on  legatee.   Hall  vs. 

David,  ex*r,^2, 

3.  Probate,  judgment  admitting  to,  does  not  affect  rights  under 

will.    Hargraves  vs,  Lott  et  aL,  ijj, 

4.  Testamentary  scheme  creating  life  estate  with  limitation  over, 

modified  by  codicil  devising  after-acquired  property  absolute- 
ly.    Jones  et  aL,  vs,  Johnson,  26g, 

5.  Will  and  codicil  taking  effect  before  passage  of  married  woman's 

law,  property  under  codicil  vested  in  husband.    Ibid, 

6.  Devise  in  trust  for  daughter  for  life  and  after  her  death  for  such 

"children  as  she  may  leave,"  only  children  surviving  mother 
took.      White  et  aL  vs,  Rowland,  ^46 

7.  Grandchildren  not  take  un4er  bequest  to  children  unless  such 

intention  be  indicated.    Ibid. 

8.  Color  of  title,  will  to  amount  to,  must  leave  property  to  claim- 

ant.   Ibid, 

9.  Conveyance  of  realty  to  one  at  death  of  grantor  is  testamentary. 

Blackstock  et  al,  vs,  Mitchell,  ex*r,  y68. 

See  Dower,  4, 

WITNESS. 

1.  Dead  witness,  former  testimony  with  substantially  same  issues 

and  parties  admissible  ;  not  with  different  parties.    Hughes 
et  aL,  vs.  Clark,  et  aL,  admr*rs,  ig. 

2.  Will  attested  by  three  witnesses.     Wilson  vs.  Hall,  etal,,  ex*rs, 

53- 

3.  Auditor  not  a  witness  to  alter  report ;  may  explain.     Jackson, 

et  aL,  vs,   Johnson,  et  al„  167, 

4.  Character  for  integrity  and  veracity,  etc.,  considered  by  jury  in 

deciding  credibility.    Head  vs.  Bridges,  227, 

5.  Prochein  ami  of  minor  parties  not  incompetent  on  account  of 

death  of  other  party.     Kilpatrick  et  al„  vs  Strozier  et  al, 
247. 

6.  Relationship  goes  to  credit.    Ibid, 

7.  Dead,  one  party  being,  other  incompetent  as  to  contract.    Ibid, 

8.  Wife,  before  witness  rejected  in  bigamy  case  as,  fact  must  ap- 

pear.    Williams  vs.  State,  260. 

9.  Attorney  incompetent  to  invalidate  confession  of  judgment,  but 

^may  explain.    Mc Bride  vs,  Bryan  et  aL,  ^84, 

10.  Entrapped  by  his  witness,  counsel  may  impeach.     Cox  et  aL 

vs.  Prater,  388. 


•» 


3-  Rule,  wiuiess  violating,  punishable  1 
ter  vs.  Stale,  yjg. 
Stt  Criminal  LaTP,  tt :  Attor 


